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TO 
THE HONORABLE 
SIR ALFRED STEPHEN, KNT., 
Chief Justice of Hew South tales, 
de, dcns 
THIS WORK 


IS (BY PERMISSION) MOST RESPECTFULLY INSCRIBED, BY 


THE AUTHOR. 


PREFACE. 





I aT First intended, with the sanction of Mr. PLUNKETT, to bring out 
a New Edition of the well-known Australian Law-Book, “ Plunkett's 
Magistrate,” and a glance over this work will show how much it is 
indebted to the original book, not only for some of its contents, but also 
for the form in which it has been written; but the more recent “‘ JUSTICES 
Acts,” and other legislation, rendered a modification of the original plan 
necessary. In these alterations I consulted Mr. PLUNKETT ;—and thus, 
although a New Edition of the late Attorney-General’s old work, it is 
also under considerable obligations to other standard Law-Books. The 
Justices Acts are given in full; a Commentary on which—taken from 
Sır W. a’Beckerr’s Manual for the Magistrates of Victoria, PALEY On 
Convictions, Nicuos’s Justice, and Oxe’s Synapsis—has been added. 
This Commentary, while containing the most ample instructions as to the 
duties of Magistrates, aims also at being a guide to the Profession in this 
branch of law. Summaries of the principal Crimes and Misdemeanors 
have been taken from books of acknowledged authority, and in these 
Summaries the most recent Decisions have been collated and embodied. 


The Orrences have been arranged in Tables, under their proper heads ; 
those within the Summary Jurisdiction contain the offence in the words of 
the Statute. If the penalty is a Pecuniary Fine, the Mode of Recovery 
in each particular case is given; if it is Imprisonment, its Duration is 
given; in either case, the Section of the Act authorizing such penalty is 
referred to. 


It is believed that this part of the work will take away the necessity 
for the present tedious reference to the Statute Book on every occasion 
when offenders are brought up under the Masters and Servants Act, the 
Police Act, the Publicans Act, the Vagrant Act, and such like. 


In InpicTaBLE OrFences, the Punishment is given, and also such refe- 
rence to procedure or pleading as comes within the object of the work. 
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Coroners, also, and CONSTABLES are instructed how to discharge pro- 
perly their important duties; aud the Statutes under which they act are 
carefully collated. 


The above is a sketch of the FIRST PART of the work. The 
SECOND PART contains all the Forms given by Jervis’s Acts, together 
with some useful Supplemental Forms. A sufficient number of Forms of 
Convictions and Orders, of Informations, Warranta, &c., have been given 
to render the work a useful and accurate guide in all cases. 


With the assistance of these Forms, it is hoped that Magistrates will 
be able to avoid those technical blunders which so frequently cause a 
miscarriage of justice. 


The THIRD PART contains a Selection of the most important Judg- 
ments of the Supreme Court on Magistrates’ cases during the last eight 
years. It is unnecessary to dilate on the value of this part of the work, 
or the importance of its being carefully studied. 


A copious Index of the entire contents completes the work ; this will, 
by rendering it easy of reference, greatly add to its utility and conve- 
nience, and will also supply the place of an analytical index of the 
Statutes relating to Indictable Offences and Summary Convictions. 


It will be found that the character of the book is essentially practical, 
and that questions of a theoretical or unusual nature are but slightly 
referred to. In only two instances have I taken the liberty of making 
theoretical suggestions ;—one, where attention has been drawn to the 
doubtful meaning of 11 and 12 Vict., c. 43, s. 19, and the probability, 
therefore, of the miscarriage of a large number of summary convictions 
(pp. 1, 243); the other, where reference has been made to the frequency of 
prosecutions for perjury, (p. 325). 


This second question is one well deserving the immediate attention of 
the Legislature. It has been found that disappointed and unscrupulous 
litigants, either in the Civil or Criminal Courts, endeavour in these pro- 
ceedings as well to obtain the privilege of a re-hearing, as the satisfaction 
of—it may be—gratifying animosity and malice. In both cases, the 
English Legislature has discovered a remedy, which can easily be adopted. 
It scems reasonable, and, I think, most desirable, that prosecutions so 
harassing and unsatisfactory should not be allowed, except with the per- 
mission of the presiding Judge or the Attorney-General. 
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I found it necessary, while the book was being printed, to omit the 
Statutory Forms given in the Schedules of the Pawnbroker, Publican, 
and Tenement Act. 


I take this opportunity of thanking those frienda who have assisted me 
in my undertaking by the loan of books,—many of them rare, and many 
costly. My best thanks are also due to many friends for valuable sugges 
tions, among whom I may mention Mr. C. H. Watsu, of Goulburn, to 
whom I am indebted for the greater part of the article on Appeal, p. 7—10. 


I now offer the result of much anxiety and toil with the hope that it 
will be useful,—and with the conviction that the more it is examined, the 
more will the difficulties of my task be understood, and my failings in its 
execution be excused. 


W. H. WILKINSON. 


Supreme Court, Sydney, 
November 14th, 1860. 
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SUMMARY CONVICTIONS. 


1. OFFENCE, STATUTR, AND NUMBER OF JusTIcEs.—The letter (8.) means that 
the offence following is within the Summary jurisdiction; the statute and section 
conferring such jurisdiction are next given; the number of Justices required to 
hear and convict follow next, and precede the offence, which is described in the 
words of the statute, with the legal exceptions and modifications in most cases, in 
an abridged form. 

2. PENALTY, &c., AND MopE OF Enrogcina.—The letter (P.) means Punishment, 
which is followed by an abridged account of the penalty or other forfeiture im- 
posed upon the offence, and the mode of enforcing payment ; or, if the punishment 
is imprisonment in the first instance, the duration of such imprisonment is given. 
The secti n of the statute authorizing such punishment is added, when other than 
the section creating the offence. 


INDICTABLE OFFENCES. 


3. CLAS8 OF OFFENCE AND StatutTe.—The letter (F.) or (M.) means that the 
offence before which it is placed is a Felony or a Misdemeanor ; if the offence is 
created by statute, such statute and section are given; if it is a common law 
offence, some recognized authority is generally added. 

4. As To BAIL IN INDICTABLE Orrences.—The word “ disc.” for “discretionary,” 
before an offence, means that it is discretionary with the examining Magistrate 
to take bail for the accused before committal, and, where he commits, also dis- 
cretionary whether he will certify his consent to bail being received by another. 
The word “comp.,” for * compulsory,” means that the examining Magistrate must 
take bail in these cases, if sufficient sureties be tendered before committal, and 
also that, if accused be committed, he must certify his consent to bail being 
received, (See sec. 23, p. 170 & p. 32). 

5. PUNISHMENT IN INDICTABLE OFFeNces.— This is an abridged view of the 
punishment or other forfeiture imposed by law for the offence. In the case of 
Head pater or hard labor on the roads, the maximum and minimum terms are 
stated shortly ; thus, in title “ Abduction,” where the punishment is transporta- 
tion for lifc, or for not less than 7 years, &c., “Tr. life—7 years,” or “h. 1. on 
roads 15—5 years,” «c.; but where it is absolute and certain, it is stated according 
to the fact ; and this is also the case in respect of the period of imprisonment. 

6. SUBSTITUTION OF PUNISHMENT OF MALE OFFENDERS.—By 11 Vic., No. 34, an Act 
to substitute other punishments for transportation beyond the seas, contains the 
following provisions: Where any male offender shall be convicted of any offence 
punishable by law with transportation, the Court may either sentence the offender 
to transportation for life, or years, as by law provided, or, in lieu thereof, to be 
kept to hard labor on the roads or other public works of the Colony fur such term, 
—not being more nor less in any case than the periods next mentioned, that is to 
say,— 

Transportation for life .............. — labor on roads, &c., for not loss 
Transportation for 15 years, or any term ——— 

not less than 7 years, and not excecd- H. l. on roads, &e., for not less than 5 

ing 15 years ....eccc se cous ee ce sess years, nor more than 10 years 


Transportation for 7 years............ H. 1. on roads, &c., for not less than 3 
years, nor more than 5 years 

and upon all convictions for perjury, or for any felony attended with violence to 

the person, or committed by the offender when armed with any offensive weapon, 
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&c., or by means of any threat, or by putting in fear, the Court may direct that 
the offender, whether sentenced to hard labor or to transportation, be kept to hard 
labor in irons for not exceeding in any case the first 3 years of his sentence. 

Section 2 provides for the commutation of capital sentence. 

15 Vic., No. 5, 8. 1, empowers the Court, in the case of any offence punishable 
by law with imprisonment with hard labor, to sentence the offender to such im- 
prisonment for such term as by law provided, or, in lieu thereof, to award and 
direct that he be kept to hard labor on the roads or other public works for such 
term, not being more in any case than the term of imprisonment fixed by law for 
such offence. See pp. 353, 141. 

7. SUBSTITUTION OF PUNISHMENT OF FEMALE OFFENDERS.—The 11 Vic., No. 55— 
an Act to substitute, in respect of female offenders, other punishments in lieu of 
transportation—provides that the Court may sentence the offender, by way of sub- 
stitution for transpo:tation, to be imprisoned in any gaol or house of correction 
for such term as the said Court shall think fit, not being more nor less in any 
case than the periods next mentioned; thus,— 

e 


Transportation for life ..........0. Imprisonment for not less than 3 years, 


nor more than 7 years 
Transportation for 15 years, or any term) Imprisonment for not less than 2 years, 
under 15, and more than 7 years .... nor more than 5 years 


‘ Imprisonment for not less than 1 year, 
Transportation for 7 years............ } nor more than 3 years 


and the Court may sentence the offender to light labor or hard labor, as the 
Court shall think fit, and also direct her to be kept in solitary confinement for 
any portion of such imprisonment, not exceeding in the whole 3 calendar months 
in any one year, and not exceeding 14 days at any one time: provided that 
nothing in this Act shall take away, alter, or abridge any power to award other 
and different sentences. 

For an offence at common law, the term is not limited. It is also shown 
whether the imprisonment may be with hard labor, solitary confinement, and 
whipping, and which of them. 

In some cases, hard labor is authorized by s. 28 of 16 Vic., No. 18, (note 4); 
but with respect to solitary confinement, 1 Vic., c. 90, s. 5, enacts “ That it shall 
not be lawful for any Court to direct that any offender shall be kept in solitary 
confinement for any longer period than one month at atime, or than three months 
in the space of one year.” 
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cal. m..... calendar months. impr....... imprisonment. 
EXC.. e... exceeding. S. ........ section. 
h.L...... hard labour. No......... number. 

LL ...... light labour. yrs. ...... years. 
8.C....... solitary confinement. comp....... compulsory. 


H. M.’s .. Her Majesty's. disc. ...... discretionary. 


(4) By this section it is euacted, that “ whenever any person shall be convicted of any one of the 
offences following, as an indictable misdemeanor, that is to say,—any cheat or fraud punishable at 
common law ;—any conspiracy to cheat or defraud, or to extort money or 8, or falsely to accuse 
of any crime ; or to obstruct, prevent, pervert, or defeat the course of public justice ;—any escape or 
resc ue from lawful custody on a criminal onana j—any ear aud indecent exposure of the person ; 
—any indecent assault, or any assault occasioning actual bodily harm ;—any attempt to have carna 
knowledge of a girl under 12 years of age ;—any public selling, or exposing for public sale, or to 
public view, of any obscene book, print, picture, or other indecent exhibition,—it shall be lawful for 
the Court to sentence the offender to be imprisoned for any term now warranted by law, and also 
to be kept to hard labor during the whole or any part of such term of imprisonment.” 


ERRATA. 


Page 47, after line 8, insert * Broad wheels; see ‘ Tolls.’ ” 

Page 64, line 24, insert “s. 9,” after No. 6. 

Page 110, line 34, last word but four, for “ deed,” read “written document.” 

Page 234, line 16, insert 2 before 5. 

Page 285, line 9, insert “such ” between the word “any” and the word “ beast.” 

Page 493, strike out lines 25 and 26, beginning, “and the evidence,” to “in the 
presence,” and substitute “and the evidence on oath of the said ——, and the 
other witnesses called before us, given in the presence” 

Same page, line 30, after the words “illegitimate male child,” insert “and that 
he has, without reasonable cause, deserted (or left without adequate means 
of support) the said child.” 

Same page, strike out in lines 32, 33, 34, words commencing “into the hands” to 
“for the time being,” and substitute for them, “into the hands of the Clerk 
of Petty Sessions at ——, (or as the case may be).” 
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THE 


AUSTRALIAN MAGISTRATE. 





ABATTOIR. 


S. 19 Vic., No. 11, 8.3. [One Justice].—(1) Every person driving, 
or causing to be driven, any cattle (i. e. bull, cow, ox, heifer, or steer, except 
milch cows or working cattle), into or along the road from the Parramatta 
Road to the Public Abattoir on Glebe Island, at any other time than 
between the hours of six o’clock in the evening and eight o'clock in the 
morning. 

P. Fine, not exc. 20s. a head; to be recovered either by distress, (s. 
19 of 11 & 12 Vic., c. 43), or according to the procedure of 5 W. IV., 
No. 22. (a) See post, “ Justices, Recovery of Fines,” and ex parte Cock- 
burn, post, Part III. 


ABDUCTION. 


F. 9 G. IV., c. 31, 8.19. Bail dise.—(1) Of a woman on account of 
her fortune; and every person counselling, aiding, or abetting offender. 

P. Tr. life—7 yrs. ; or impr. not exc. 4 yrs., h. I.; or if male) h.1. on 
roads 15—5 yrs; (if female), impr. 7—2 yrs., h. 1. and s. c. 


(a) Recovery of Penalties.}—Where the statute, directing the fine, does not 
also authorize its recovery either by distress or imprisonment, it seems that there 
is no effectual procedure prescribed by Jervis’s Act, (11 and 12 Vic., c. 43), except, 
perhaps, the general power of distress authorized by section 19; and, if the dis- 
tress is ineffectual, no ulterior measure by imprisonment is lawful. The Chief 
Justice, in his elaborate judgment ez parte Cockburn, (delivered July, 1857,—the 
case is given at large post, Part III.), pointed out this important difficulty, and, it 
is believed, suggested to the then Attorney-General the necessity of immediately 
introducing an Act to supplement the defect. At the instance of the Editor, an 
Act extending the operation of s. 22 of Jervis’s Act, (similar to 21 and 22 Vic., 
c. 73, s. 5), will be introduced into Parliament during its present session, and will, 
it is to be hoped, become law before this book is issued from the press. See the 
Imperial Act given in full, “ Justices, Recovery of Fines, &c.,” post. The new 
Act will also contain a section repealing the excluding limitation of s. 35 of 11 & 
12 Vic., c. 43. The course of procedure will then in all cases be uniform. 
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(Evidence: Prove 1. That the woman had such interest in real or per- 
sonal properly as is specified in the statute: 2. That she was taken away 
against her will: 3. That the taking was from motives of lucre). 

M. Ib., s. 20. (B) Bail disc.—(2) Of an unmarried girl under the age 
of 16 years, out of the possession and against the will of her father or 
mother, or of any other person having the lawful charge of her. 

P. Fine or impr., or both. 

(Evidence: Prove 1. The taking against the will, §c.: 2. The age of 
the girl: 3. That she is unmarried). 


ABORIGINAL NATIVES. 


The Aboriginal Natives are as much under the protection of, and are as 
amenable to, the laws of the country as the rest of Her Majesty’s subjects. 
(Plunkett's A. M.) (But see case of Aboriginal, Part III.) 

By 13 Vic., No. 29, s. 47, (the Publicans’ Act), the sale or gift of 
intoxicating liquors to them is made penal. (See “ Publican”). 

By 6 & 7 Vic., c. 22, authority is given to the Colonial Legislature to 
make laws for the admission in any Court or before Magistrates of the 
evidence of aboriginal natives. 


ABORTION. 


F. 1 Vic., c. 85, ss. 6—8. (c) Bail disc.—(1) Administering to, or 
causing to be taken by, a woman any poison or other noxious thing to 
procure; or (2) Using any instrument or other means with the like intent. 

P. Tr. life—15 yrs. ; or impr. not exc. 3 yrs., h. l. and s. c.; or (if male) 
h. l. on roads 15—7 yrs.; (if female), impr. 7—3 yrs., h. l. and s. c. 

F. Ib., 8.7. Bail disc.—(3) Accessory after the fact. 

P. Impr. not exc. 2 yrs. 


ACCESSORIES. 


Accessories before the Fact|.—By the 13 Vic., No. 7, 8. 1, accessories 
before the fact to felonies are made punishable as principals, as in treason 
and misdemeanors. The section enacts, “from and after the passing of 
this Act, (20th July, 1849), if any person shall become an accessory 
before the fact to any felony, whether the same be a felony at Common 
Law, or by virtue of any statute or statutes made or to be made, such 


(B) It was formerly considered doubtful, (R. v. Meadow, 1 C. & R., 399), but it 
is now decided that it is immaterial whether the girl consents or not; and that 
the taking need not be by force, actual or constructive. (R.v. Mankletow, 22 L. J., 
M. C. 115). 

(0) The prisoner was convicted on an indictment under this statute, in a case 
where it appeared that O. being pregnant, applied to prisoner to get something to 
produce miscarriage, and that he did procure a drug, which was given by him 
to C., and taken by her with intent to procure and did procure miscarriage ; but 
the taking by C. was not in his presence. It was held that the conviction was 
right, as there was “a causing to be taken” within the meaning of the statute. 
(R. v. Wilson, 26 L. J., M. C. 18). The offence is the intent to procure miscar- 
riage, and this being proved, the prisoner may be convicted, whether the woman 
is or is not pregnant. (R. v. Goodchild, 2 C. & K., 293). 


ACCUSING OF CRIME. 3 


person may be indicted, tried, convicted, and punished in all respects as 
if he were a principal felon.” 

After the Fact|.—As to accessories after the fact, there was no general 
statute which allowed of their being tried before the principal offender was 
convicted ; but sec. 2 of 13 Vic., No. 7, allows them to be “ indicted and 
convicted either as an accessory after the fact to the principal felony, 
together with the principal felon, or after the conviction of the principal 
felon ; or to be indicted and convicted of a substantive felony, whether the 
principal felon shall or shall not have been previously convicted, or shall 
or shall not be amenable to justice; and may thereupon be punished in like 
manner as an accessory after the fact to the same felony, if convicted as 
an accessory, may be punished; and the offence of such person, howsoever 
indicted, may be inquired of, tried, determined, and punished by any 
Court which shall have jurisdiction to try the principal felon, in the same 
manner as if the act by reason of which such person shall become 
an accessory had been committed at the same place as the principal 
felony.” 

By sec. 15 of 16 Vic., No. 18, it is provided that any number of 
accessories or receivers may be charged with substantive felonies in the 
same information, notwithstanding the principal felon shall not be in- 
cluded in the same information, or shall not be in custody or amenable to 
justice. 





F. 7 G. IV., c. 64, s. 9, and 13 Vic., No.7, 8.1. (D) Bail dise.—(1) 
Before the fact to any felony. 

P. The same as principal, 

F. 7T 8 G. IV., c. 28, s. 8, and 13 Vic., No.7, 8.2. Bail disc.—(2) 
After the fact to any felony, not specially provided for (not being receivers). 

P. Tr. 7 yrs., or impr. not exc. 2 yra., h. l., s. c., and w.; or (if male) 
h. 1. on roads 5—3 yra.; (if female), impr. 3—1 yr., h. l. and s8. c. 

N.B. As to accessories after the fact in any particular case, see the con- 
clusion of the titles. 


ACCUSING OF CRIME. 


F. 1 Vic., c. 87, 8.4, and 10 § 11 Vic., c. 66, 8.2, (adopted by 14 Vic., 
No. 16.)—(1) Accusing, or threatening to accuse, another of a crime, with 
a view of extorting money, 

P. Tr. life—15 yrs. ; or impr. not exc. 3 yrs., h. l. and s. c. ; or (if male) 
h. I. on road3 15—7 yrs. 

N.B. If the threat was by letter, see “ Letter-Threatening,” post; if 
money was extorted, see ‘“ Sodomy,” post. 





(D) An accessory before the fact is one who, being absent at the time of felony 
committed, procures, commands, or counsels another to commit a crime. 
An accessory after the fact is one who, knowing a felony to have been com- 
mitted, receives, relieves, comforts, and assists the felon. 
In all felonies there may be accessories; but in misdemeanors and treason there 
are no accessories. 2 
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ADMIRALTY. 


46 G. III., c. 54; 9 G. IV., c. 83, 8.4; 2 W. IV., c. 51; 11 Vic., 
No. 46; 6 §7 Vic., c. 94; 13 Vic., No. 28; and 12 & 13 Vic., c. 96.— 
The following abstract of 11 & 12 Vic., c. 96, may be useful :— 


Persons charged in the colony with offences committed on sea. |—S. 1. All 
persons within any colony charged with the commission of any treason, 
piracy, felony, robbery, murder, conspiracy, or like offence, of what nature 
or kind whatsoever, committed upon the sea, or in any haven, river, creek, 
or place where the Admiral, &c., has power, authority, or jurisdiction ; 
or if any person charged with the commission of any such offence upon 
the sea, or in any such haven, river, creek, or place, shall be brought for 
trial to any colony,—then and in every such case all Magistrates, Justices 
of the Peace, public prosecutors, &c., shall have and exercise the same 
jurisdiction and authorities for inquiring of, trying, hearing, determinirg, 
and adjudging such offences; and they are hereby respectively authorized, 
&c., to institute and carry on all such proceedings for the bringing of such 
persons so charged as aforesaid to trial, &c., as by the law of such colony 
would and ought to have been had and exercised, &c., by them respectively, 
if sueh offence had been committed, and such person had been charged 
with having committed the same, upon any waters situate within the limits 
of any such colony, and within the limits of the local jurisdiction of the 
Courts of — justice of such colony. 


By s. 2, persons convicted of such offences shall suffer the like punish- 
ments as in England. (See Act, and quœre as to words “ by any law, &c., 
now tn force”). 

By s. 3, where any person shall die in any colony of any stroke, 
poisoning, or hurt, such person having been feloniously stricken, &c., 
upon the sea, or in any haven, &c., where the Admiral, &c., has power, &c., 
or in any place out of such colony ;—every offence committed in any such 
case, whether murder or manslaughter, or being accessory before the fact 
to murder, or after the fact to murder or manslaughter, may be dealt with, 
inquired of, tried, determined, and punished in such colony in the same 
way in all respects as if such offence had been committed within the 
colony; and if any person in any colony shall be charged with any such 
offence as aforesaid in respect of the death of any person who, having been 
feloniously stricken, &c., shall have died of such stroke, &c., upon the 
sea, or in any haven, &c., where the Admiral has power, &c., such offence 
shall be held for the purpose of this Act to have been wholly committed 
upon the sea. 

By Jervis’s Act, the Magistrates have jurisdiction in all cases of 
indictable offences committed on the high seas, or in any place within 
the jurisdiction of the Admiralty, or for offences on land beyond the seas, 
for which an indictment may legally be preferred. (S. 1 of 11 & 12 
Vic., c. 42. Oke S., p. 12). 

By s. 21 of the Imperial Act for the Amendment of the Merchant 
Shipping Act, 18 & 19 Vic., c. 91, a British subject charged with an 
offence committed on board any British ship on the high seas, or in any 
foreign port or harbour, or any person not a British subject charged with 


ADULTERATION.—AFFRAY.—AGENTS.—AIDERS, &C. 5 


an offenee committed on board a British ship on the high seas, and found 
within Her Majesty’s dominions, may be there tried. 


ADULTERATION. i 
See “ Publican,” (19 Vic., No. 19), * Brewer,” and “ Baker.” 
AFFRAY. 


M. at Com. Law. Bail comp.—(1) Two or more fighting in some 
public place, to the terror of the people. (E) 
P. Fine or impr., or both. 


AGENTS. 

M. T §8 G. IV., c. 29, ss. 49, 51. Bail ecomp.—{1) Embezzlement 
by banker, merchant, broker, attorney, or other agent, of money, securities, 
or proceeds, or of stock, &c., contrary to directions in writing ;—or by 
factors or agents entrusted with goods or merchandise for sale, or bill of 
lading, &c. (As to exceptions to these offences see ss. 50, 52). 

P. Tr. 14—7 yrs.; or fine or impr., with h. 1. and a. c., or both; or (if 
male) h. 1. on roads 10—5 yrs.; (if female), impr. 5—2 yrs., h. l. and s. c. 


AIDERS. 


S. 11 G12 Vic., c. 43, 8.5. (See the section in Justices’ Act).—(1) Every 
person who shall aid, abet, counsel, or procure the commission of any 
offence which is or hereafter shall be punishable on summary conviction. 

P. Liable to the same forfeiture and punishment as the principal offender. 


AMENDMENT.—See “ Justices.” 
ALIEN.—See ‘“‘ NATURALIZATION.” 


ANIMALS—CRUELTY TO. 
S. 14 Vic., No. 40, s. 1. | One Justice or two Justices, s. 10|.—(1) 
Any person cruelly beating, ill-treating, over-driving, or “ over-riding,” 
s.21), abusing, or torturing ;—or causing or procuring to be cruelly beaten, 
. any animal. (F) and (a) 





(£) The parties may, instead of being committed for trial for the affray or 
assault, or an indictment being prepared against them in the first instance, be 
bound over to keep the peace. (See title “ Prize Fights,” post). — i 

` (F) Meaning of “animal” and “ over-drive”)].—The word “animal” shall be 
taken to mean any horse, mare, gelding, bull, ox, cow, heifer, steer, calf, mule, 
ass, sheep, lamb, hog, pig, sow, goat, dog, cat, or any other domestic animal; and 
the word “ over-drive” shall also signify “ over-ride.” (S. 21). 

(G) Time of laying Information].—Within one cal. m. after the cause of offence 
shall arise. (S. 6). f 

Apprehension of Offenders, Detention of Vehicle].—S. 5 authorizes the appre- 
hension of offenders without warrant by any constable, either upon his own view 
of the offence, or upon the complaint or information of any other person who shall 
declare his name and place of abode to the constable, and he shall then be taken 
before the Justice, who shall examine the witnesses, &c. 8. 11—Vehicles or 
animals taken into custody by any constable, with offenders, may be detained and 
deposited for safe custody, as a security for payment of penalty to which the 
o er or the owner may become liable, and Justice may order the same to be sold, 
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P. Fine not exc. £5; in default of payment whereof, together with 
costs, immediately or within the time appointed, impr., with or without h. 1., 
for not exc. 2 cal. m., unless sooner paid, (s. 10).—Or, if before two 
Justices, instead of pecuniary penalty, at their discretion, impr., with or 
without h.1., for not exc. 3 cal. m. (s. 10). (1) 


S. Id., (s. 3). | One Justice or two Justices |.—(2) Damaging animal, 
person, or property|.—Any person cruelly beating, ill-treating, over- 
driving, abusing, or torturing any animal, doing any damage or injury to 
such animal,—or thereby causing any damage or injury to any person,— 
or to anv property. 

P. Fine not exc. £10, by way of compensation; in default, impr. &c., 
as in offence 1. 

Mrm.—This punishment ts not to affect the punishment the offender may 
be liable to for the beating, §c., of the animal, as offence 1, nor to prevent 
any proceeding by actton. 

S. Id., (s. 2). [One Justice or two, s. 10.|—(3) Keeping cockpit, gc. 
—Keeping,—or using,—or acting in the management of any place for the 
purpose of fighting or baiting any bull, bear, badger, dog, cock, or other 
kind of animal, whether domestic or wild,—or permitting or suffering any 
place to be so used. 

P. Fine not exc. £5 for every day on which offender shall so keep, &c., 
such place; in default of payment, impr. as in offence 1. 

Mem.—Every person receiving money for admission to be deemed the 
keeper. 


S. Id., (s.4.) [One or two Justices |.—(4) Improperly conveying animals. 
—Conveying or carrying,—or causing to be conveyed or carried,—in or 
upon any vehicle any animal in such a manner or position as to subject such 
animal to unneceseary pain or suffering. 

P. Fine not exc. £5; in default, impr. as in offence 1. 

S., Id. (3.12). [One or two Justices].—(5) Obstructing constable.—At 
any time or in anv manner unlawfully obstructing, hindering, molesting, 
or assaulting any constable while in the exercise of any power or authority 
under or by virtue of this Act. 

P. Not exc. £5; in default, impr. &c., as in offence 1. 

S. Id., (s. 14). |One or two Justices|.—(6) Proprietor or owner of 


stage carriage, cart, &e., failing to produce his driver without satisfactory 
excuse. (I1) 





(n) Summons, Conviction, Witnesses].—The Form (see post, Part II.) of convic- 
tion given by this statute must be used. (See 11 & 12 Vic., c. 43, 8.17). The service 
of the summons is as usual, and a warrant may be granted without a summons, 
(s.8). 8.9 authorizes any Justice to summon witness; and, after tender of his 
reasonable expenses in that behalf, if such witness neglect or refuse to attend at 
time and place mentioned in the summons, then, upon proof of personal service 
of summons, and such tender of expenses, such Justice may issue a warrant and 
commit any witness appearing or being brought before him who shall refuse to 
give evidence, for not exc. 21 days, or until such witness shall sooner be examined 
and give evidence. (See 11 & 12 Vic., c. 43, 8.7; and “ Witness,” post). 


(1) Appeal ].—S. 17. In all cases where the sum adjudged to be paid shall exceed 
£2, and in all cases where imprisonment shall be adjudged, any person may 
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P. Fine 40s., and so from time to time as often as summoned, until he 
produce the driver; in default of payment, impr. as in offence 1. 

S. Id., 8. 2. [One or two Justices].—(7) In any manner encouraging, 
aiding, or assisting at the fighting or baiting of any bull, bear, badger, 
dog, cock, or other animal, in any place kept or used for the purpose. (x) 

P. Fine not exc. £5 for every such offence; in default of payment, 
impr. as in offence 1. 


APPEAL, 


An appeal signifies a complaint to a superior tribunal of the erroneous 
judgment of an inferior one, and ix in the nature of a writ of error brought 
in order to avoid or quash such judgment. The only application of this 
. remedy with which we have any concern here, ia in reference to its use in 
bringing the orders or convictions of Justices acting out of Sessions to 
the review of the General or Quarter Sessions. (Dickinson, Q. S., 614). 

The right of appeal exists only when given by express enactment, and 
cannot be extended to cases not distinctly enumerated. (Paley, 296). 

Some Statutes contain a provision making it obligatory on the convict- 
ing Justice, at the time of the conviction, to make known to the party his 
right to appeal. In every case it is highly desirable the party should be 
so informed by the Justice. 

When an appeal is allowed by Statute, it is usually upon certain con- 
ditions,—either that a notice be given to the Justice whose act is appealed 
from, and a recognizance entered into to prosecute the appeal, (L) or to 
deposit the amount of the penalty and costs. 

If no mode of proceeding to appeal is provided by the Act under which 
the conviction has been had, the 5th W. IV., No. 22, s. 3, regulates the 
mode in this Colony. (a) 





— to the next Court of General Quarter Sessions, holden not less than 14 days 
ter the day of conviction, giving to the complainant a notice in writing of such 
a l, and of the cause and matter thereof, within three days after such con- 
viction, and seven clear days at the least before such sessions; and also either 
remaining in custody until the sessions, or entering into a recognizance, with two 
sufficient sureties, before a Justice, conditioned personally to appear, &c. The late 
case of R. v. JJ. of Warwickshire, (25 L. J. M. C., 119), decided that where 
Statutes give appeal, “ where the sum adjudged to pe paid shall exceed” a stated 
amount (as here), it means the penalty only, and does not include the costs. In 
this case the appeal did not lie, because the penalty was only 2s. 6d., although 
the costs and fine were £2 10s. As to production of servants by owners, see 8. 24. 
( 3 See Clarke v. Hague (29 L. J. M. O.. 105), and post, p. 487. 
(L) In R.v. Aston, (19 L.J. M. O., 236; In re W. Blues, 24 L.J. M. C., 188), the 
word “immediately,” in reference to the time of entering into the recognizance, 
was held not to mean at the time of the conviction, but the prisoner is entitled 
to be discharged if he apply to have the recognizances taken promptly after the 
conviction, regard being to all the circumstances of the case. (See Paley, 305). 
(mu) S. 3 enacts, “That in all cases in which any person shall be or is now 
entitled to appeal from any judgment or conviction of any Justice or Justices 
under or by virtue of any such Act as aforesaid, (and no other mode of proceeding 
shall have been or shall be in that behalf provided), then, if such person (in case 
a pecuniary penalty shall have been awarded), shall pay into the hands of the 
convicting Justice, or one of the convicting Justices, (as the case may be), the 
full amount of such penalty, together with the assessed costs and charges, within 
one week next after such conviction, or (in case no pecuniary penalty shal] have 
been awarded) shall, within one week next after the date or time of such judg- 
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Payment to the Justice of penalty and costs within one week after 
the conviction, or, in case where no pecuniary penalty shall have been 
awarded, entering into a bond to the convicting Justice within the like 
period, are the only conditions imposed by this Act. It differs from almost 
every other enactment on the subject, in requiring the security to be by 
bond, and not recognizance. The Court of Quarter Sessions has refused to 
hear appeals (under this Act) where the security entered into has been a 
recognizance, and not abond. Mr. Nichol’s book is incorrect in this respect. 

The following is a Form of bond :— 


Know all men by these presents, That We, A. B., ( appen: of —, C. D. of -—, 
and E. F., (sureties), of ——, in the Colony of New South Wales, are held firmly bound 
to M. N. and X. Y., Justices of the Peace, &c., —-— their executors, administrators, and 
assigns, to the use of Her Majesty the Queen. her heirs and successors. in the sum of 
~—— pounds of lawful money to be paid to the said M. N. and X. Y., their executors, 
administrators. and assigns, to the use of Her said Majesty. her heirs and successors, to 
which payment well and truly to be made we bind ourselves and each of us, and each of 
our heirs, executors, and administrators. firmly by these presents. Sealed with our seals, 
and dated this day of ——, one thousand eight hundred and sixty- 

Whereas, by a certain conviction [cr order] [as the case may be) under the hands and 
seals of the said M. N. and X. Y., , the said A. B. hath been convicted for that he 
the said A. B.. (state offence). And whereas the said A. B., ——, hath declared his inten- 
tion to Ate inst the said conviction : 

Now the condition of the above-written obligation is such, that if the above bounden 
A. B. shall at the next General Quarter Sessions to be holden at ——, in the ssid 
Colony. prosecute with effect an appeal against the said conviction, and shall abide the 
event of the same appeal, and pay the full amount of all such costs as sball or may on 
such appeal be awarded against him, then this obligation to be void, or else to remain in 
full force and virtue. Signed, sealed, and delivered in the presence of A D f L.8.) 

. D., (L.8.) 








The appellant should, in every case, carefully examine the Act under 
which the conviction has been made, and by which the right of appeal is 


ment or conviction had, enter into a bond to the convicting Justice or Justices, to 
the use of His Majesty, his heirs, and successors, with two sufficient sureties, to 
be approved by such convicting Justice or Justices, conditioned to prosecute such 
appeal with effect, and to abide the event of the same appeal, and to pay the full 
anount of all such costs as shall or may on such appeal be awarded against the 
appealing party, then it shall be lawful for such person to appeal from such judg- 
ment or conviction to the next General Quarter Sessions, unless such Sessions 
shall be held within six days next ensuing, and in that case to the General 
Quarter Sessions next but one afterwards: Provided that the matter of every 
such appeal shall be heard and determined by the Justices assembled and meeting 
at a Court or adjourned Court of General Quarter Sessions, holden at such one of 
the places which shall or may be appointed for the holding of General Quarter 
Sessions as shall happen to be the place (or nearest to the place) where the judg- 
ment or conviction appealed from shall have been had; and the Justices at such 
Sessions so assembled shall hear and thereupon finally determine the matter of 
every such appeal] in a summary way, and their judgment thereon shall be final 
and conclusive, to all intents and purposes, nor shall any writ of certiorari be 
afterwards allowed; and such Justices of such Sessions so assembled are upon 
such appeal hereby authorized to award in all cases such costs as to them shall 
appear proper to be paid to either party, not exceeding the sum of ten pounds in 
the whole on any one appeal; and in case the appeal shall be allowed, and the 
conviction or judgment appealed from be quashed, then (in cases where a pecu- 
niary penalty was awarded) the whole amount of such penalty and of the costs 
and charges aforesaid shall be forthwith, on demand, returned to the party so 


appealing.” 


APPEAL. 9 


given, on account of the great variety of the statutory conditions, and 
as the Sessions have no jurisdiction to entertain it unless the conditions 
have been complied with. (Dickinson, Q. S., 639). 

The convicting Justice should fix the sum for which the bond should 
be given, and also be satisfied of the sufficiency of the sureties. 

If the Statute requires the appellant to enter into a recognizance, then 
a recognizance, and not a bond, should be entered into. 

The following form of recognizance can be used :— 


[ Proceed as in the Form of Reeognizance, Ch. II., No. 12, Abe , post, p. 454, stating 
the condition thus] :— Whereas by a certain conviction under the hand ant seal of A. B., 
one of Her Majesty's Justices of the Peace in and for the Colony of ——, the said 
—— is convicted for that the said ——, on, &c., (stating the offence), and whereas the 
said hath given due notice unto —— of his intention to ap against the said 
conviction : 

Now the condition of this recognizance is such, that it the above bounden —— shall 
personally appear at the next General Quarter Sessions of the Peace to be holden at 
, in the said Colony, and shall then and there try such appeal, and abide the judg- 
ment of the said Court of General Quarter Sessions thereupon, and pay such costs as 
shall be by the said Court awarded, then this recognizance is to be a 

Taken und acknowledged before me, L. M., J. P. 








The Justice should cause the conviction or order to be prepared and 
forwarded with the appeal to the Clerk of Peace for the district; any 
neglect in this behalf may defeat the success of the appeal, and therefore 
render the Magistrate liable in an action for special damages. (1 T.R., 414). 

As the proceeding at the Sessions is a re-hearing of the case, it is 
necessary that the witnesses on whose evidence each party relies should 
be in attendance at the Quarter Sessions, as the depositions taken before 
the Justices are not admissible in evidence there. Subpoenas, to compel 
the attendance of witnesses, are issued by the Clerk of the Peace. 

Notice of appeal be given|.—It is usually required by the Statute 
authorizing the appeal, that the defendant give due notice of his intention 
to appeal. In all cases notice should be served on the prosecutor and the 
convicting Justices. The following is a Form of Notice :— 


To wit. } To ——, of — in the Colony of ——. 
9 This is to give you [or, and each and every of you] notice, that I, ——, 
do intend, at the next General, Quarter Sessions of the Peace to be holden at ——, in 
the Colony of ——, to a against a certain conviction of me, the ssid ——, by 


] 
——, Esquire, one of Her Majesty’s Justices of the Peace in and for the Colony of ——, 
for having, as is therein and thereby alleged, on ——, at ——, (stating the conviction, 
as the case may be, a copy of which should be procured from the Magistrate's Clerk 
for that purpose), and ordered to pay a penalty of - , together with the sum of —— 
for costs. 


Dated this —— day of —, in the year of our Lord one thousand eight hundred 
— . J. S. (Appellant's signature). 





A duplicate copy of this notice should be kept for proof of the service 
at the trial, and should be endorsed with a memoraudum of the service. 

The notice required ia either a reasonable notice, without specifying any 
length of time, or it is directed to be given a certain number of days 
after the conviction and before the Sessions ; unless the Statute expressly 
require the notice to be in writing, it may be verbal, (R. v. JJ. of Salop, 
4 B. & A., 626). Under the various titles, the clause of the Statute 
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giving the power of appeal, and regulating the mode of doing so, is given 
in this work. Where three Justices have convicted, notice of appeal must 
be given to each. (R. v. JJ. of Bedfordshire, 11 A. & E., 134). 

The appellant should enter the appeal for hearing with the Clerk of 
the Peace. It has been lately ordered Be the Chairman of Quarter Ses- 
sions for the Metropolitan district, Mr. Holrovd, that this be done on or 
before the Saturday next preceding the Sittings. 

Practice].—Appeals are generally called on for hearing at the conclusion 
of the Criminal business of the Quarter Sessions ; in each case the Clerk 
of the Peace reads the conviction ; the appellant is bound, if required, to 
satisfy the Court, in limine, that the right of appeal exists, and that he 
has complied with the conditions on which the right of appeal is given. 
Afterwards the appellant may object to any illegality appearing on the 
face of the conviction, and, if such objection be sustained, the Court must 
quash the conviction ; but, if the conviction be sustained, the respondent 
proceeds to support the conviction. 

Fresh Evidence may be adduced on the hearing of the Appeal|.—On 
the trial against a conviction, either party may adduce fresh evidence in 
addition to or in place of that which was originally offered at the Police 
Office, so that such additional evidence be within the terms of the notice ; 
and the informant in his new character of respondent at the Quarter 
Sessions, will have to begin and prove his case de novo, as he did in the 
first instance, upon the hearing of the information, and should be prepared 
accordingly. The trial of the appeal is thus, in fact, a rehearing of the 
merits. (See Dickenson's Q. S.) 

The convicting Justice should not sit as a Justice on the hearing of the 
appeal at Quarter Sessions. 

Section 27 of 11 and 12 Vic., c. 43, (page 207), provides that, after an 
appeal decided for respondent, the conviction is to be enforced, and the costs, 
if either party to have them, to be paid to the Clerk of the Peace ;—that 
Justices are to issue a distress warrant for the same, and, in default, com- 
mit. The statutory forms will be found, Part II., Chap. II., p. 482. (x) 

Of the mode of proceeding to obtain Mandamus or Certiorari].—It is 
the less necessary to notice further the practical means to be pursued in 
order to obtain the mandamus or certiorari, on account of the unfrequency 
with which summary convictions will now be brought under the notice of 
the Judges, arising, doubtless, from the clause which is usually inserted 
in modern Statutes relating to the summary jurisdiction, expressly taking 
away the power to remove the proceedings by certiorari or otherwise 
into any of the superior Courts, and the more easy remedy provided 
in this Colony by the Statutory Prohibition ; (see Justices, No. 4, post, 
p. 259). The Supreme Court will not, upon the return of the writ 
of certiorari, re-hear the merits, although in certain cases, and under 
peculiar circumstances, the Judges in England have received affi- 


(N) The section (s. 27) establishes one general rule and uniform practice as to 
appeals against summary convictions and orders, and to those cases only, (see ez 
purte Huntley, 23 L. J. M. O., 106), and impliedly repeals the provisions of an 
previous Statute in which there is a different enactment as to the costs of appeal. 
(A. v. Hellier, 17 Q. B., 229). 
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davits from both sides, in order to procure information with respect to 
collateral extrinsic proceedings. (R. v. Jukes, 8 T. R., 542). 

Where Certiorari is taken away by the statute, the Crown is not barred]. 
—The general clause taking away the certiorari, usually inserted in 
modern statutes, does not, however, extend to the Crown, which can only 
be barred by an enactment in which it is expressly referred to by nomi- 
nation ; and there is no difference in this respect between the Crown and 
a private individual preferring an indictment or infurmation in his own 
name, as every prosecution is considered in law to be on behalf of the 
Crown. (R.v. Boultbee, 4 Ad. & E., 496). A certiorari would be granted 
to remove a conviction obtained for fraudulent and collusive purposes, as 
where a master malster had procured a conviction of one of his servants 
under the Excise Acts, the certificate of which would operate as a bar to 
any prosecution against himself. (R. v. Gillyard, 12 Q. B., 527). 


APPREHENSION OF OFFENDERS. 
(See “ ArresT.’’) 


With regard to the apprehension of offenders escaping from Van 
Diemen’s Land or South Australia to New South Wales, reference must 
be made to 2 Vic., No. 11, s. 1, which empowers and requires the Magis- 
trates of New South Wales to endorse any warrant issued by the Judge 
or Justice, &c., of Tasmania or South Australia, upon proof on oath of 
the handwriting of such Judge or Justice, which shall authorize the 
execution of such warrant within any part of New South Wales and its 
dependencies; and such offender or offenders may be apprehended and 
carried either before the endorsing Magistrate or any other Justice of 
the colony of New South Wales. , 

By s. 2, the party apprehended, not being or suspected of being a 
convict, i3 to be admitted to bail, (if the offence is bailable). The bail 
bonds are to be in duplicate, — one to be delivered to the officer appre- 
hending, the other to be transmitted to the Chief Clerk or other proper 
officer of the Supreme Court, to be kept of record, to be estreated as other 
bail bonds: Provided that parties not bailable or bailed shall be remanded 
to the custody of the apprehending officer to be conveyed to Van Diemen’s 
Land or South Australia. 

14 Vic., No. 7, s. 1, (referring to the Imperial Act 6 & 7 Vic., e. 34, 
see infra), enacts that any person in New South Wales charged with 
the commission of any offence,—(treason and felony and all indictable 
misdemeanors committed, or charged to have been committed, within any 
of the Australian colonies, s.7),—may be apprehended by the warrant 
of a Magistrate of this territory, just as if the offence had been com- 
mitted within the ordinary jurisdiction of such Magistrate: (s. 2), and 
such supposed offender may be committed to prison upon auch evidence of 
criminality as would justify his committal for trial in ordinary cases, 
there to remain until he can be forwarded to the colony where the offence 
was committed ; upon such committal, information thereof in writing under 
the hand of the committing Magistrate, accompanied by a copy of his 
warrant, and the depositions upon which the same was granted, shall be 
forwarded to the Governor. 
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By s. 3, such Magistrate, upon any such evidence of criminality as 
would justify a remand for further examination, (where evidence is ex- 
pected from remote parts), if the offence had been committed within the 
ordinary jurisdiction of the Magistrate, may commit such prisoner by way 
of remand for such reasonable time, not exceeding one cal. month, until 
copies of depositions, taken, certified, and attested, shall have been received 
from the colony in which the offence is alleged to have been committed, 
and submitted to the same or some other Magistrate; and thereupon 
such Magistrate may either discharge or fnally commit such offender : 
Provided that immediately upon such committal by way of remand, infor- 
mation thereof in writing, under the hand of the committing Magistrate, 
accompanied by a copy of the depositions upon which the remand was 
ordered, shall be given to the Governor. 

S. 4. Bail is to be allowed, or otherwise, as in ordinary cases, for the 
surrender of the party at a day and place to be specified in the recog- 
nizance. 

S. 5. Copies of depositions, in cases above-mentioned, taken by æ person 
having lawful authority to take the same in the Colony where the offence ts 
said to have been committed, if duly certified under the haud of the person 
taking such depositions, and attested on oath by the party producing the 
same to be true copies of the original depositions, are to be received in 
evidence of the criminality of the prisoner. 

By s. 2 of 6 & 7 Vic., c. 34, if any person charged with having committed 
any offence, (0) whether or not within the United Kingdom, and against 
whom a warrant shall have issued by lawful authority, shall be in any 
other part of Her Majesty’s dominions which do not form part of the 
United Kingdom, such warrant, being endorsed by some Judge of the 
Supreme Court of the country where such party shall be with his name, 
is a sufficient authority to the persons bringing the warrant, and to all 
persons to whom such warrant was originally directed, and to all peace- 
officers of the place where the warrant shall be so endorsed, to execute the 
aame within the jurisdiction of the Judge who endorsed it, and to appre- 
hend the party, and convey him before a Magistrate of such place. 

By s. 3, the offender may, upon sufficient evidence, be committed to 
gaol, until he can be sent back to the place where the offence was com- 
mitted. Immediately upon such committal, information thereof in writing 
under the hand of the committing Magistrate, together with a copy of the 
warrant, shall be given to the Governor, (or, if in England, to the Secre- 
tary of State, &c.) 

By s. 4, in such case, copies of the depositions upon which the original 
warrant was granted, certified under the hand of the person issuing such 
warrant, and attested by the oath of the party producing them to be true 
copies of the original depositions, may be received in evidence of the 
criminality of the person apprehended. (See 14 Vic., No. 7, s. 5). 


(0) It may be remarked that, although the warrant to be endorsed under 6 & 7 
Vic., c. 34, was confined to offences amounting to treason, or some felony such as 
the Justices at Quarter Sessions have authority to try under 5 & 6 Vic., c. 38, (sec 
s. 10 of 6&7 Vic., c. 34), that limitation is now repealed, and the statute extends 
tu any felony. (Ses Imperial statute 16 & 17 Vic., c. 118). 
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The 5th sec. provides that, under a warrant of the Governor, the person 
so apprehended and committed is to be delivered into the custody of some 
person or persons named in the said warrant, and to be sent forthwith to 
the place where the offence has been committed ; and, by the 6th section, 
if such person be not sent within two months after committal, he may 
apply to any of Her Majesty’s Judges where such supposed offender shall 
be in custody, to be discharged, upon proof of notice of the intention to 
make the application having been given to the Governor, (or Secretary of 
State, as the case may be); and a similar provision is made by the 7th 
sec., that a person apprehended, if not indicted within six- months after 
his arrival in that part of H. M. dominions in which he is charged to have 
committed the offence, or if, upon his trial, acquitted, is to be sent back to 
the place of his apprehension free of cost to such person. The 9th sec. 
provides that it shall not be lawful for any person to endorse his name on 
any such warrant for the purpose of authorizing the apprehension of any 
person under this Act, until it shall have been proved to him, by oath or 
by affidavit, that the seal or signature upon the same is the seal or sig- 
nature of a person having lawful authurity to issue such warrant whose 
seal or signature the same purports to be. 


APPRENTICE. 


The contract of Apprenticeship is, as its name denotes, (apprendre), 
a bargain for instruction to be bestowed by one person on another, who in 
return agrees to give up his whole time and services to his master. The 
contract of binding by 5 Eliz., c. 4, must have been by deed indented ; 
and although 54 Geo. III., e. 96, has dispensed with that formality, 
still even under it a writing is required, and a mere parol binding would 
not constitute an apprenticeship. The master may, for the misbehaviour 
of the apprentice, correct him personally, if he do amiss, taking care to 
use due moderation in the infliction of the punishment ; he may also com- 
plain of him before the Justices; but he cannot delegate his authority. 
(9 Co., 76). The contract of apprenticeship is one of those by which a 

on under age is permitted by law to bind himself, ‘ because,” said 
Lord Mansfield, (5 Bro., P.C. 570), “ if an agreement be for the benefit of 
an infant, it shall bind him.” He may, indeed, elect to avoid the agree- 
ment at his full age, (ex parte Davis, 5 T. R., 715), or even while under 
age, if it be manifestly for his benefit so to do. (R.v. Gt. Wigton, 3 B. & C., 
484; R.v. Lord, 12Q.B., 757). If the apprentice himself do not execute 
the instrument of apprenticeship, it will not be binding. But see ex parte 
Erwin, (decided in 1857), Part ITI. 

The binding is now usually effected by deed, containing covenants by 
the master and apprentice for faithful discharge of their respective duties 
towards each other. The master may, as we have seen, correct him per. 
zonally, if he do amiss; he may also complain of him before Justices of 
the Peace, or maintain an action against any adult person who has 
covenanted for the good behaviour of the infant in the deed of apprentice- 
ship, and the liability of such person continues, although the infant 
should, on coming of age, elect to avoid the deed. (Cuming v. Hill, 
3 B. & Ald., 59). 
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The apprentice, on his part, is entitled to have the covenants in the 
indentures duly performed towards him; and, even independently of the 
instrument of apprenticeship, the master may be sued, or, in a gross case 
of misconduct, indicted, for ill-usage and neglect of him. (2 Camp., 650). 


9 Geo. IV., No. 8, 3. 1, enables persons holding certain offices in New 
South Wales to take apprentices to serve under them and their successors 
in office. The persons specified by the Act are the Civil Engineer, the 
Master Attendant, and Master Shipwright of the colony for the time 
being, or any other officer in the service of the Government, having the 
special direction and control of persons of any particular description of 
trade or calling within the colony. The term of apprenticeship is to be 
from 3 to 7 years. S.2. The indenture is to be executed by the parent or 
guardian of the apprentice, and by the apprentice himself, of the one part, 
and by the Civil Engineer, or other officer, of the other; and is to contain 
a specification of the particular art or trade which the apprentice is to be 
taught. 


S. 3. If the apprentice has no parent or guardian living, two Magis- 
trates residing in the district, or the two nearest Magistrates, are to 
exccute the indenture in their stead. S. 4. All masters of apprentices in 
the colony, whether in the service of Government or not, shall have such 
and the like powers over such apprentice as the master of every apprentice 
has by the laws of England, and are in like manner responsible and 
amenable for the due performance of the contract. S. 5. In cases of 
difference between the parties, and a complaint having been made, two 
Justices have authority to make such order, &c., as they think fit: Pro- 
vided that no apprentice shall be discharged from his indenture unless by 
order, in writing, under the hands and seals of such Justices. 


Sydney Female School of Industry|.—10 Geo. IV., No. 4, enables 
members of a certain society, denominated “The Sydney Female School 
of Industry,” to receive apprentices. 14 Vic., No. 29, provides for the 
apprenticing of female children admitted into ‘t The Sydney Female School 
of Industry,” to the Secretary for the time being of the said Society, and 
authorizes such Secretary to apprentice such children to other persons. 
Directions are given as to the course to be pursued, and the Forms to be 
used, on these occasions: by s. 17, a Justice, on the complaint of the 
Secretary of the Society, or of the apprentice, or any person on behalf of 
the apprentice, may cancel the instrument of apprenticeship; and similar 
power is given by s. 19, on complaint of any assignee of an apprentice ; 
and by s. 20, a fine not exceeding £10 may be inflicted on any such 
assignee for ill-treatment, misconduct, or breach of duty towards his ap- 
prentice, and also the instrument of assignment may be cancelled. By 
8. 23, upon order being made to cancel the instrument of assignment, the 
instrument of apprenticeship revives; and s. 24 inflicts a penalty not 
exceeding £10 on any person “enticing, or taking away, or employing, or 
harbouring, or aiding, or being concerned in enticing,” &c., any child who 
shall be assigned by any such instrument of assignment as aforesaid, 
while such instrument of apprenticeship or assignment, respectivelv, shall 
remain in force. Every such fine is to be recovered as offence (1); see 
infra. 
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5 Will. IV., No. 3, empowers the Governor, from time to time, by any 
writing duly signed by him, to authorize any two or more fit and proper 
persons to bind any male and female children of the Orphan Schools, and 
other poor children sent out at the expense of H. M. Government, or of 
parishes or charitable institutions, to the colony from home, to be appren- 
tices to such masters, &c., and such trades, as shall be approved of by the 
Governor ;—such male children till age of 21, such female till 21 or mar- 
riage. S. 2. The indenture to be executed by the persons authorized by the 
Governor, of the one part, and by the proposed master or mistress of the 
other, and to contain covenants to provide sufficient and suitable food, 
clothing, and bedding ; and that such apprentice shall attend Divine service, 
when practicable, at least once on Sunday, and have particular attention 
paid to his or her morals; and that such master, &c., shall pay into the 
Savings’ Bank 40s. for each male, and 30s. for each female, for each year 
during the last three years of their service, for such apprentice; and such 
indenture is to contain other covenants usual in England. S. 3. Any 
master or mistress may, with the consent of two Justices, assign such 
apprentice to any other fit and proper person. 


8 Vic., No. 2].—But the most important Act on this subject is 8 Vic., 
No. 2, which regulates the law of orphan and other apprentices in New 
South Wales. By it (s. 1) any householder, tradesman, or other person 
exercising any art, mystery, or manual occupation, may take by inden- 
ture, in writing, auy apprentice above the age of 12 years, to be instructed, 
&c., such apprenticeship not to exceed 7 years. 

S. 3. When any person is about to be bound, who has no parent or 
guardian, two Magistrates of the district shall execute the indenture 
in their stead; if such person is receiving eleemosynary support in any 
colonial public establishment, those who have the control or inspection of 
such establishment are to execute, instead of the parents. Two very 
important colonial decisions on this Act are given at length, post, Part 
III.—ex parte Erwin, decided in July, 1857; and ex parte Byrne, de- 
cided in July, 1849. It is held—that a parent cannot bind his child with- 
out the latter’s assent,—that the child, unless his parent unequivocally 
dissent, and claim to control the child’s person, can effectually bind him- 
self,—but that if, by the terms of the instrument, the parent is assumed 
to be an essential party to the contract, such parent himself must ratify, 
if not execute, the instrument, even although the child has executed, and 
also entered on the service. 


There is (by s. 8) an appeal to the Quarter Sessions. The Act does not 
apply to articled clerks of attorneys, &c., or the apprentices of persona in 
the tuition of scientific or professional pursuits, or on whose binding was 
paid a premium exceeding £30. (S. 9). 

S. 7 of 16 Vic., No. 17, enacts that the neglect, wilfully and without 
lawful cause, to provide for apprentices necessary food, clothes, or 
lodging, or the unlawfully and maliciously assaulting them, whereby their 
lives shall be endangered, or their health actually or likely to be perma- 
nently injured, shall be a misdemeanor, punishable with imprisonment, 
with or without hard labour, for not exceeding 3 years. It would be 
murder to let an apprentice of tender years perish for want of food. 
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The apprenticeship may be determined by consent of parties: Provided, 
if the apprentice be under age, it be for his advantage, and provided the 
indentures, if any, be got rid of, or by the infant’s election at full age, or 
by the master’s insolvency, or by death of the master or apprentice, 
or under the above statute, 8 Vic., No.2. The power of ordering a 
proportionate restitution of the apprentice’s fee is not incident to the 
jurisdiction given by the Legislature to discharge the apprentice. (East 
v. Bell, 4 M. & W., 665). 

A master cannot assign his apprentice without the consent of the latter, 
and though Justices have power to discharge on complaint, they cannot 
turn him over to a strange master, that being beyond their jurisdiction. 

1 St., 48). 
An — at Common Law may be supported against a master for 
not providing sufficient food for an apprentice or servant of tender years, 
and under his dominion and control, whereby the infant becomes sick. 
(Russ. & Ryan, C. C. 20). 

If an apprentice be unwell, and there be any probability of his recovery, 
so as to be able at all to attend to his employment, he has a right to insist 
on his master providing for him, for the master takes him for better and 
for worse, and is to provide for him in sickness and in health. (1 St., 99). 

By s. 12 of 4 Vic., No. 5, two Justices in Petty Sessions, with the 
consent of either of the parents, if living, and within the colony, but, if 
otherwise, then without such consent, may bind by indenture and put out 
any child in respect of whose maintenance an order shall have been made 
under the Act, (Deserted Wives and Children Act),—such child beirg 13 
years old, but not otherwise,—as an apprentice until he or she shall attain 
the age of 2], to any master or mistress willing to receive such child, in 
any trade, business, or employment whatsoever ; and every such binding 
shall be as effectual in the law, to all intents and purposes, aa if such child 
had been of full age, and had bound him or herself to be such apprentice : 
Provided that such two Justices, previously to executing such indenture, 
shall inform themselves as fully as they can of the child’s age, which age 
shall be inserted in such indenture, and shall thereupon for the purposes 
of this provision be taken to be the child’s true age, without further proof. 
And see s. 11 of 22 Vic., No. 6, fur provisions for the education of all 
children for whose maintenance an order has been made under 4 Vic., 
No. 5. See post, “ Bastard.” 


S. 5 W. IV., No. 3, 6.4. [One Justice].—(1) Any person to whom 
any child or children shall be apprenticed or assigned under this Act, 
(s. 3), putting away or transferring, or in any way discharging or dismissing 
from service, any such apprentice, without the consent of two Justices. 

P. Fine not exc. £10: to be recovered either by distress (11 & 12 Vic., 
c. 43, s. 19), or according to the procedure of 5 W. IV., No. 22. (See 
ante, ** Abattoir,” Note (a). 

S. Ib., 8.5. [One Justice].—(2) For misusage, refusal of necessary 
provisions, clothing, or bedding; cruelty, or other ill-treatment. 

P. Fine not exc. £10: to be recovered as offence (1); and, at his dis- 
cretion, discharge of such apprentice by warrant and certificate under his 
hand and seal. 


ARREST. 17 


N.B.—A master is bound to provide medical attendance for his appren- 
tice, though not for his servant. (R. v. Smith, 8 C. & P., 853). 

S. 8 Vic., No.2, 8. 4. (P) [Two Justices].—(3) Breach of duty, disobe- 
dience, or ill-behaviour by apprentice in his or her service. (Q) 

P. Solitary confinement, not exc. 3 days. This punishment is not to be 
inflicted on apprentices under 14 years of age, or on any female. (See 
ex parte Erwin, Part IIT.) 

N.B.—The complaint must be on oath. 

ŞS. Ib., s. 6. [Two Justices|.—(4) Master misusing, or ill-treating, or 
neglecting to instruct properly, or otherwise to discharge his duty towarda 
such apprentice. 

P. Fine not exc. £10: to be levied by distress; in default, impr. not 
exc. 3 mths., (11 & 12 Vic., c. 43, s. 22); and, at their discretion, cancel- 
lation of indenture: the fine to be appropriated to some charitable institu- 
tion, or to the apprentice. (R) 

N.B.—The complaint must be on oath. 

S. Ib., 8. 5. [Two Justices].—(5) Apprentice refusing to serve out the 
time of his absence as required, (s. 5), or to make reasonable compensation 
to master. (8) 

P. Satisfaction to be adjudged by Justices; in default of giving secu- 
rity to make satisfaction, impr. not exc. 3 mths., and apprentice to serve 
time equal to time of absence. 

N.B.—The complaint must be on oath ; a warrant of apprehension may 
be issued. 

ARREST. 


Arrest is the apprehending or restraining any person, in order to be 
forthcoming to answer an alleged or suspected crime. To this arrest all 
persons, without distinction, are equally liable in criminal cases. 


(r) 8.5 provides that if ce absent themselves, they shall, whenever 
they shall be found, be compelled, at any future time, to serve their masters for so 
long as they shall have absented themsclves from such service, unless they shall 
maks reasonable satisfaction for loss sustained by such absence; and so from time 
to time as often as they shall, without leave, absent themselves from their service 
before the contract shall be fulfilled. 

(Q) Appeal allowed, according to 5 W. IV., No. 22, 8.8. See“ Appeal.” 

(B) Cancellation of Indentures].—(S. 7). Any two Justices, before whom such 
complaint is heard and determined, may cancel the indentures and discharge the 
apprentice, if it appears to them just and reasonable, by a certificate under their 
hands and seals. 

(8) This section (5) is as follows :—“ That if any apprentice shall absent himself 
or herself from his or her master’s or mistress’s service, before the term of the 
apprenticeship shall have expired, or before he or she shall have attained the age 
of 21 years, every such apprentice shall, whenever he or she shall be found, be 
liable to serve his or her master or mistress for so long as he or she shall have 
absented himself or herself from such service, unless he or she shall make reason- 
able satisfaction to the master, &c., for the loss sustained by such absence; and 
so from time to time, as often as any apprentice shall, without leavo, absent him- 
self or herself from such service before the time of such contract shall be fulfilled ; 
and in case such apprentice shall refuse to serve as is hereby required, or to make 
such reasonable satisfaction, such master or mistress may complain, on oath, to 
any Justice, who may issue a warrant of apprehension ;—the complaint to be 
heard by two Justices, who shall determine what satisfaction is to be made, &c. 
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The general rule as to arrests is, that no person is justified in 
arresting any of the Queen’s subjects unless there be a breach of the 
peace continuing, or unless he has reasonable ground to believe that a 
breach of the peace which has been committed will be renewed. (Price 
v. Seely, 10 Cl. & Fin., 28). It is also clear that any bystander may 
and ought to interfere to part those who make an affray, and to stay 
those who are going to join in it; further, he may arrest the affrayers, 
and detain them until their heat be over, and then deliver them to a 
constable. (Timothy v. Simpson, 1 Cr., M. & R., 757). So, if a person 
comes into a house, or is in it, and makes a noise, and disturbs the peace 
of the family, although no assault has been committed, the master of the 
house may turn him out, or call in a policeman to do so, (Shaw v. Chai- 
ritie, 3 Car. & K., 21, 25); and if a man stations himself opposite to 
another’s house, making a disturbance, exciting others to disturbance and 
riot, and obstructing the public way, these are facts which may well 
amount to such a breach of the peace as justifies an arrest. (Webster v. 
Watts, 11 Q.B., 311, 324). It seems clearly established, however, that 
a private individual, who has seen an affray committed, ix not justified in 
giving in charge to a policeman, who has not, after the affray has entirely 
ceased, after the offenders have quitted the place where it wax committed, 
and when there is no danger of its renewal. (Baynes v. Brewster, 2 Q.B., 
375). Inasmuch, moreover, as the power of the constable at Common 
Law to take into custody, upon the information of a private person, under 
such circumstances must be correlative with that of the latter to give in 
charge, it follows that the constable will not be justified in taking a party, 
designated as the offender, into custody upon such information. (Timothy 
v. Simpson, 1 Cr., M. & R., 761). A private individual, also, being present 
at the time a felony is being committed, may legally and ought to arrest, or 
aid in arresting, the offender. He may even break into a private house to 
prevent the commission of a felony, (Handcock v. Baker, 2 B. & P., 260); 
or, a felony having been committed, he may give in charge the guilty 
party to a policeman. Mere suspicion that a particular person has com- 
mitted a misdemeanor will not, however, justifv the giving him into 
custody without a warrant. (Fox v. Gaunt, 3 B. & Ad., 798). 

Again, an arrest and imprisonment may be justified on this ground, 
that a felony having been committed, there was reasonable and probable 
cause to suspect and accuse, and therefore to arrest and imprison, a man 
with the view of charging him with the offence; whether the facts are 
sufficient to ground a suspicion in the mind of a reasonable man, is a 
question of law. 

Although it is clear that a private individual cannot arrest upon bare 
suspicion, a constable may do so. (Beckwith v. Philby, 6 B. & C., 639). 
There is this distinction between the two parties just named: in order to 
justify the former in causing the arrest of a person, he must not only show 
reasonable ground of suspicion, but must prove that a felony has actually 
been committed ; whereas a constable, having reasonable ground to suspect 
that a felony bas been committed, is authorized to detain the party sus- 
pected until inquiry can be made by the proper authorities. (S. C.) 

Special power to arrest is given by particular statutes ; e. g., The Police 
Acts; The Vagrant Act; The Arson Act, (9 & 10 Vic., c. 25, s. 13) ; 


ARREST. 19 


The Enclosed Lands Act, (18 Vic., No. 27, s. 3); The Impounding Act, 
(19 Vic., No. 36, s. 31); The Better Prevention of Offences Act, (16 Vic., 
No. 17, ss. 9 & 10), &c. See under the several titles in this work. S. 
10 of 16 Vic., No. 17, enacta “ That it shall be lawful for any person 
whatever to apprebend any person who shall be found committing any 
indictable offence in the night, and to convey him, or deliver him to soine 
constable or other peace officer in order to his being conveyed, as soon as 
conveniently may be, before a Justice of the Peace, to be dealt with ac- 
cording to law.” 

General Advice|.—Inasmuch as a private individual who directs a 
police officer to take a person into custody may, by so doing, render him- 
self liable to an action for false imprisonment, (Hopkins v. Crowe, 7 C. & 
P., 373; see Gosden v. Elphick, 4 Ex., 445), it is safer, in any doubtful 
case, for a private person, especially when time will allow, rather than 
thus acting for himself, to apply to a Magistrate for a warrant; because, 
whenever the arrest is under a warrant, the party arrested cannot sue in 
trespass the party who makes the charge, nor can he sustain an action on 
the case against him, although it should turn out that no offence has been 
committed ; unless he can prove that the party who obtained the warrant 
acted maliciously and without probable cause. (West v. Smallwood, 3 
M. & W., 418. See also Bruwn v. Chapman, 6 C. B., 365). 

Constable. See “ Constable” |.—The irresponsibility of a constable in 
respect of an act done by him officially, affecting the liberty of the sub- 
ject, is much greater than that of a private individual. ‘ A constable 
hath great, original, and inherent power with regard to arrest; he may 
without warrant arrest anyone for treason or felony, or a breach of the 
peace committed in his presence, and carry him before a Justice; and in 
case of a reasonable charge of treason or felony, or a dangerous wounding 
whereby felony is likely to ensue, or upon his own reasonable suspicion 
that any such offences have been conmmitted, he may arrest the party so 
charged or suspected, and for that purpose is authorized (as upon a Jus- 
tice’s warrant) to break open doors; aud will be justified in so doing, 
even though it should turn out that the party was innocent, or even that 
no euch offence had been committed.” (4 Steph. Com., 412). 

Where a particular statute authorizes a constable to take into custody, 
without warrant, anyone offending against its provisions within view of 
such constable, (as, for instance, the Cruelty to Animals Act, 14 Vic., 
No. 40, s. 5), it will be reqnisite for the officer’s justification to show that 
he has acted in strict conformity with the Act. Where a constable has 
done an act in obedience to a warrant of a Magistrate, he canuot be sued, 
but only the Justice who has exceeded his jurisdiction. (See s. 23 of 16 
Vic., No. 33; and “ Constable,” post). Where a constable acts beyond 
his authority, he is liable for the excess; or if he exceeds the reasonable 
bounds of what is required for the due performance of his duties, he 
becomes a wrongdoer. (Wright v. Court, 4 B. & C., 96). 

As to the meaning which the Court puts on the words found commit- 
ting, (used in various statutes), see Simmons v. Millingen, (2 C. B., 524), 
where it was held not enough to show that the party arrested has com- 
mitted the offence, however recently ; Maule J. says: ‘‘ These words only 
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apply where the offender is actually in the course of committing the offence, 
to prevent the continuance of a nuisance ; but he cannot justify breaking 
doors to do it.” (Smith v. Shirley, 3 C. B., 142). 

A Justice].—A Justice of the Peace, without warrant, may himself 
apprehend, or cause to be apprehended, by word only, persons committing 
a felony or breach of the peace in his presence. 

An arrest is usually made by actually laying hands on the party, and 
detaining him; but if the officer or other party say, “ I arrest you,” and 
the party acquiesce and go with him, this is a good arrest. Secus, if, 
instead of submitting, he had escaped. (Russen v. Lucas, 1 C. & P., 153). 
In making the arrest, the constable or party making it should actually 
seize or touch the offender’s body, or otherwise restrain his liberty. The 
mere requiring the party to go before the Justice is no arrest.. (6 B. & C., 
528). When the arrest is without warrant, it is sufficient for a constable 
to state merely that he arrests in the Queen's name ; but a private person, 
if required, must, it should seem, state the cause of the arrest. 

The party arrested should not be treated with any unnecessary harsh- 
ness, beyond what is actually necessary for his safe custody ; and therefore 
it was held that a constable had no right to handcuff a person whom 
he has arrested on a suspicion of felony, unless he have attempted to 
escape, or it be necessary to prevent him escaping. (Wright v. Court, 
4 B. & C., 596). 


ARSON. 


F. 1 Vic., c. 89, s. 2. Bail disc.—(1) Setting fire to any dwelling- 
house, any person being therein. 

P. Death. 

F. Id., 8.3. Bail disc.—(2) Setting fire to any church or chapel, or 
dissenting chapel, or any house, stable, coach-house or out-house, ware- 
house, shop, office, mill, malt-house, hopoast, barn or granary, or to any 
erection or building used in trade. 

P. Tr. life—15 yrs.; or impr. not exc. 3 yrs., h. l., s. c., and w.; or 
ie! b.l. on roads 15—7 yrs.; (if female), impr. 7—3 yrs., h.l. 
and s. c. 

F. 1 Vic., c. 89, s. 4. Bail disc.—(3) Setting fire to, casting away, 
or in anywise destroying any ship or vessel, with intent to murder. 

P. Death. 

F. Ib., s. 6. Bail disc.—(4) Setting fire to or destroying ship or 
vessel, whether incomplete or not, or with intent to prejudice owner 
or goods, &c. 

P. Tr. life—15 yrs. ; or impr. not exc. 3 yrs., h. 1. and s. c¢.; or (if male) 
15—7 yrs. on roads; /if female), 7—3 yrs. impr., with h. or 1. 1. and s. c. 


a Ib., 8.9. Bail disc.—(5) Setting fire to any mine of coal or cannel 
coal. 


P. The same. 


F. Ib., 8.10. Bail disc.—(6) Setting fire to any stack of corn, grain, 
pulse, tares, straw, haulm, stubble, furse, heath, fern, hay, turf, peat, coals, 
charcoal, or wood, or any steer of wood. 

P. The same. 
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F. 768 G. IV., c. 30, s. 17. Bail disc—(7) Setting fire to any 
crop of corn, grain, or pulse, whether standing or cut down, or to any part 
of a wood, coppice, or plantation, or to any heath, gorse, furse, or fern, 
wheresoever growing. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. l., s.c., and w.; or (if male), 
5—3 yrs. on roads; (if female), 3—1 yrs. impr., h. or l. 1. and a. c. 

F. 9 § 10 Vic., c. 25, s. 7, (adopted by 14 Vic., No. 16). Bail disc.— 
(8) Attempting by any overt act to set fire to any building, vessel, or 
mine,—or to any stack or steer,—or to any vegetable produce of such 
kind, and with such intent, that, if the offence were complete, the 
offender would be guilty of felony, although such building, &c., be not 
actually set on fire. 

P. Tr. not exc. 15 yrs.; or impr. not exc. 2 yrs., h.l. and s. c., and w. 
(if offender under 18); or (if male) 10—5 yrs. on roads; (if female), impr. 
5—2 yrs., h. or l. 1. and s. c. 

F. Ib., s. 6. (T) Bail disc.—(9) Placing or throwing in, into, upon, 
against, or near any building, any gunpowder or other explosive substance 
with intent to damage or destroy same, whether or not any explosion take 
place, &c. 

P. The same. . 

M. Ib., s. 8. (u) Bail comp.—(10) Knowingly having in his posses- 
sion, —or making or manufacturing, —any gunpowder, explosive substance, 
—or any dangerous or noxious thing,—or any machine, engine, instru- 
ment, or thing,—with intent by means thereof to commit, —or for the 
purpose of enabling any other person to commit, —any offence against 
this Act. 

P. Impr. not exc. 2 yrs., with h. l. and s. c. 

F. 1 Vic., c. 9, 8. 11, and 9 & 10 Vic., c. 25, s. 10. Bail disc.—(11) 
Accessories after the fact. 

P. Impr. not exc. 2 yrs., h. 1. and s. c. 

F. 16 Vic., No. 17, s. 6. Bail disc.—(12) Setting fire to any station, 
engine-house, warehouse, or other building, belongiug or appertaining to 
any railway, dock, canal, or other navigation. 

P. Tr. life—7 yrs., or impr., with or without h. l., not exc. 3 yrs. ; or 
(if male) 15—5 yrs. on roads ; (if female), 1—2 yrs. impr., h. or 1. l. and 
B. 


c. 
F. Ib., Bail disc.—(13) Setting fire to any goods or chattels being in 


(T) Apprehension without warrant].—9 & 10 Vic. c. 25, s. 13. Any constable 
or peace-officer may take into custody, without a warrant, any person whom he 
shall find laying or loitering in any highway, yard, or other place, during the 
night, and whom he shall have zod cause to suspect of having committed, or 
being about to commit, any felony under this Act, and may detain such person, and 
bring him before a Justice ; but he cannot be detained after noon of the following 
day without being brought before a Justice. (S. 14). 


(U) Search Warrant].—8. 12 (of same Act). A Justice, on cause assigned upon 
oath, may grant a warrant to search any house, shop, cellar, yard, or other place, 
in which any gunpowder, or other explosive, dangerous, or noxious substance, is 
suspected to be imade or kept for the purpose of being used in committing any 
offence under the Act. (Sco Forms, Part IT.) 
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any building, the setting fire to which is made felony by this or any other 
Act. 


P. Tr. 10—7 yrs.; or impr., with or without h. l., not exc. 3 yrs.; or 
(if male) 10—5 yrs. on roads; (if female), 5—2 yrs., h. or l. 1. and s. c. 


ASSAULTS. 


Of Common Assaults|—An Assault is an attempt or offer todo an 
injury to the person of another, under circumstances denoting a present 
intention coupled with a present ability to do such injury, (Selwyn’s N.P., 
10th ed., 25), whether that injury be actually done or not. Thus, lifting 
up a stick or a fist in a threatening attitude, so near to the party threat- 
ened that a blow might take effect, although the fist or the stick is not 
brought into actual contact with his person ;—presenting a loaded firearm 
_ at a person within the distance to which it will carry, though without 
firing it, or even unloaded, if having the appearance to him of being 
loaded, and so near that, if it was loaded and went off, it might do injury, 
(Dict. Parke, B., R. v. St. George, 9 C. & P., 493) ; — striking at, or 
throwing any aubstance at another with intent to strike, though the 
attempt fail,—are aasaults in law; but mere words, whatever violence 
they may threaten, never amount to an assault. (Hawk, B. 2, c. 62, s. 1). 
These assaults do not include a battery, which consists in some actual and 
unwarranted force applied to the person; but every battery, however 
small, includes an assault; e. g., spitting in a man’s face, cutting off bis 
hair in derision, (Forde v. Skinner, 4 C. & P., 239), forcibly stripping 
him of his clothes, (see Sunbolf v. Alford, 3 M. & W., 248), or even 
touching him, if done with the purpose to insult him. And the assault 
and battery will be equally committed, whether by actually employing the 
hand, or by any other means, as giving cantharides, (R. v. E. Button, 
8 C. & P., 660); or placing an infant in a bag, hanging the bag on 
palings, and leaving it there, (R. v. March, C. & Kir., 496); setting a 
dog on another, or driving a cart wilfully against the carriage of another, 
by which bodily injury is done to those within it. So, if a drunken man 
be wilfully pushed against the complainant, (Short v. Luvejoy, Bull, N.P., 
16); but never where the act is merely the result of accident, or an 
injury is done in an amicable contest (if lawful), as in wrestling. (Com. 
Dig. Pleader, c. 3, M. 18). 

An assault may also be committed by exposing a servant of tender 
years to the inclemency of the weather, (R. v. Ridley, 2 Campb., 650, 
653); by taking indecent liberties with a female pupil of thirteen years 
of age without her consent, though she may not offer actual resistance, 
(R. v. Nicholl, R. & Ry, 130); and even by a medical practitioner, who 
wantonly strips a female under false pretence that he cannot otherwise 
judge of her illness, even though she, under such impression, acquiesces. 
(R. v. Rosinski, 1 M. C.C., 19). Being present at a prize-fight in order 
to see it, is indictable as an assault. (R. v. Perkins, 4 C. & P., 537). 

An assault must be against the will of the party assaulted. (Chrisuopher 
v. Bare, 11 A. B.) 

It may be well to observe that, although an assault cannot, in law, be 
committed on one who actually consents thereto, yet where non-resistance 
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to an act is obtained by fraud, such act may constitute an assault. (R. v. 
Read, 1 Den., C. C. 377 ; R. v. Case, Ib., 580). There is, however, an 
appreciable difference between consent and submirsion ; for, although every 
consent involves a submission, it by no means follows that mere submission 
involves consent. (R. v. Day, 9 C. & P., 724). It is clear, too, that the 
fact of consent will in general be immaterial, where an actual battery and 
breach of the peace have been committed. An assault seems to be any 
sort of personal ill-usage, short of a battery, done to another against his 
consent. Therefore such an act, done with consent, is no breach of the 
peace or crime. A battery is simply a beating, or some act which the law 
deems equivalent. It is not only a trespass, but a breach of the peace, 
and, though done with consent, is prima facie illegal. Therefore, the 
consent of each party in a prize-fight does not legalize the battery, though 
it negatives the mere assault. (1 Den., C. C. 380, in notis). 

Cases where even Battery is no offence].—There are many cases, how- 
ever, in which a battery is no offence. Thus, whenever a man is first 
assaulted, he may lawfully strike with a violence not exceeding that which 
appears necessary for the defence of the person, though he cannot justify 
a battery manifestly excessive, by setting up the first assault from his 
adverrary, (see Fish v. Scott, Peake, C. N. P., 135); so he may remove a 
trespasser from his land after requesting him to depart, and even without such 
request, where the party is proceeding to acts of destruction and violence, or 
is forcibly removing goods. (Greene v. Goddard, 2 Salk, 641; and 8 Q.B., 
206). The use of necessary force in executing legal powers on the person, 
and for frustrating an attempt to escape, may also at all times be justified, 
but the force must be necessary, and not wanton. (1 Russell on Crimes, 
755). But in all cases the force used must be only so great as is neces- 
sary for the purpose of effecting the object in view, and if there be an 
excess of violence, the party will be guilty of an assault. If, therefore, 
a constable ie preventing a breach of the peace, and any person stands in 
the way, with intent to prevent him from so doing, the constable is justified 
in taking such person into custody, but not in striking him. (Levy v. 
Edwards, 1 ©. & P., 40). An officer is entitled to the possession of the 
warrant under which he acts, and if he deliver it to the party against 
whom it is issued, and he refuse to re-deliver it, the officer may use so 
much force as is necessary to get it again. (R.v. Milton, M. & M., 107). 

And there are relationships which justify a battery in defence of 
another: thus, a husband may justify a battery in defence of a wife, a 
wife in defence of her husband, a parent in defence of his child, a child 
in defence of his parent, a master in defence of his servant, and a servant 
in defence of his master. (Hawk, B. 1, c. 60, 8.23). But it has been said 
that a servant cannot justify beating another in defence of his master’s 
son, though commanded to do ro, because be is not a servant to the son; 
and that a tenant may not beat another in defence of his landlord. (Hawk, 
B. 1, c. 60, s. 24). A battery may also be justified when done in the way 
of domestic correction by a party having authority to employ it,—as if a 
father correct his son, a master his scholar or apprentice,—provided the 
punishment be moderate, and the instrument of correction proper. (Hawk, 
B. 1, c. 60, s. 24). Semble, an imprisonment will not necessarily amouut 
to battery. ( Wilson v. Lainson, 3 New. C., 307). 
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Aggravated Assaults |.— Assaults in some cases are aggravated, from 
the places in which they are committed, as in church or churchyard, and 
Courts of Justice. Assaults aggravated by the mere degree of violence do 
not difter from common assaults, unless they amount to some felonious act, 
as stabbing, wounding, or maiming. (See Dickenson, Q. Sessions, 261). 


S. 9 Geo. IV., c. 31, s. 27. (v7) [Two Justices].—(1) Common Assault. 
—Any person unlawfully assaulting or beating any other person. 

[Mem.—The party aggrieved must make the complaint, (s. 27), though 
the oath may be by a credible witness, (s. 33) ; and the Justices have no 
jurisdiction to convict in a penalty against the will of the complainant, 
where he prays that the defendant may be bound over to keep the peace. 
(R. v. Deny, 20 L. J. M. C., 189). This would not, however, seem to 
apply to assaults upon women and children (under 18 Vic., No. 9, Offence 
2), as the proceedings in those cases may be taken “ either upon the com- 
plaint of the party aggrieved or otherwise.” (Ib., 8. 1). 

P. Fine not exc., together with the costs of conviction, £5; (w) in 
default, (either immediately, or within such time as Justices shall appoint), 
impr. not exc. 2 cal. m., unless sooner paid. (S. 27). (x) and (Y) 





(v) Bys. 29 of 9G. IV., c. 31, it is provided “ That nothing herein contained shall 
authorize any Justice of the Peace to hear and determine any case of assault and 
battery in which any question shall arise as to the title to any lands, tenements, 
or hereditaments, or any ,interest therein or accruing therefrom, or as to any 
ase te or insolvency, or any execution under the process of any Court of 
Justice ;” but there must be some colour of title, the bare assertion of right being 
insufficient to oust the jurisdiction. (See Reg. v. Dodson, 9 Ad. & E., 704). 
And if the party used unnecessary violence in asserting it, the question of title 
should entirely be left out of the Justices’ consideration, and the party convicted 
of the assault; and they have a right to judge whether the question of title really 
arises in the case they are investigating. If the Justices shall find the assault 
or battery complained of to have been accompanied by any attempt to commit 
felony, or that the same is, from any other circumstance, a fit subject for prose- 
cution by indictment, they shall abstain from any adjudication thereupon, and 
shall deal with the case in all respects in the same manner as they would have 
done before the passing of this Act. (S. 29). Semble, the Justices are the proper 
judges as to whether the assault was accompanied with an attempt to commit 
felony. (Anon., 1 B. & Ad., 384). 

(w) By 19 Vic., No. 24, s. 22 (Police Act), in all cases of summary conviction 
for assault, it shall be in the discretion of the Justices before whom any such 
conviction shall take place, either to inflict the several fines in the several Acts 
specifying the offence mentioned, or to imprison the person so convicted for any 
term not excecding the maximum terms respectively mentioned in the said Acts. 

(x) Certificate of Dismissal where Assault justified or trifling )].—If the offence 
be not proved, or be justified, or be so trifling as not to merit any punishment, 
and the Justices dismiss the complaint, a certificate of dismissal is forthwith to 
be delivered to the defendant, (s. 27), which certificate, or payment of the penalty, 
will bar all other proceedings. AG 28). It must be applied for immediately, or before 
the Justices have separated, ( R. v. Robinson, 12 Ad. & E., 672; but sec Hancock v. 
Soames, infra), and set forth ground of dismissal. (Skuse v. Davis, 10 Ad. & E., 635). 
(Sec Forms, Part II., post). Where a party, on being summoned for an assault, 
appeared and pleaded “not guilty,” and the prosecutor then withdrew his com- 
plaint, and tho defendant was accordingly discharged, it was held that this was 
a hearing and dismissal which entitled the defendant to a certificate that the 
charge had been dismissed as not proved. (Tunnicliffe v. Tedd, 17 L. J. M. C., 
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The fines under this Act are to be given to the Benevolent Asylum in 
the district, and, if there be not any such, to the Benevolent Asylum in 
Sydney. See 7 & 8 G. IV., e. 31, 8. 27; 11 Vic., No. 29, and 2 Vic, 
No. 23 ; and see “ Fines,” post. 

S. 18 Vic., No.9, 8.1. | Two Justices|.—(2) Aggravated Assault upon 
a Female, §c.—Any person assaulting any female whatever, or any male 
child whose age shall not, in the opinion of the Justices, exceed 14 years, 
if the assault is of such an aggravated nature that it cannot in their 
opinion be sufficiently punished under the provisions of the statute 9 G. 
1Y., c. 31. See supra, p. 24. 

[Mem.—A conviction under this Act will “ be a bar to all future proceed- 
ings, civil or criminal, for or in respect of the same assault.” (18 Vie., 
No. 9, s. 1).] 

P. Impr., with or without h. 1., for not exc. 6 cal. m., or fine not exe. 
(with costs) £20, and, in default of payment, impr., with or without h. 1., 
for not exc. 6 cal. m., unless sooner paid: And, if the Justices think 
fit, to be bound to keep the peace and be of good behaviour for not exc. 6 
cal. m. from the expiration of sentence, without surety. (z) 

As to assaults on constables, see, post, “ Police,” (19 Vic., No. 24, 3.18; 
2 Vic., No. 2, s. 8). 


F. 1 Vic., c. 85, s. 4. (a) Bail disc.—(1) Shooting at any person, 


67; 5 C. B., 533). This may be done, it is conceived, when the complainant does 
not appear. By a very recent case, (Hancock v. Soames, 28 L. J. M. C., 196), it is 
decided that the ting a certificate under 27 s. of 9 G. IV., c. 31, is a ministerial, 
and not a judicial act. the Magistrate finds either of the alternatives stated in 
s. 27, he is bound to dismiss the complaint, and having dismissed the complaint, 
he is bound to grant a certificate without any application for it having been 
made; and (semble) he may grant it at any time after the complaint has been dis- 
missed, even although in the absence of the plaintiff; (and see Costar v. Hether- 
ington, Ib., p. 198). 

(Y) Penalty, several, on each Offender.—Sureties |.—The pona in cases of 
assault can be imposed on each offender, (Morgan v. Brown, 4 A. & E., 515), where 
more than one ; but the Justices cannot order them to enter into any recognizance, 
either with or without sureties, to keep the peace for any given period, in addi- 
tion to the penalty, for that would be asuperadded punishment for the assault, 
which they cannot impose, their power being exhausted by the infliction of the 
fine. (J. Stone's Practice, 304). 

(2) Reeognizance].—A doubt has been entertained whether the Justices can do 
more, under this section, than call upon the offender to enter into his own recog- 
nizances to keep the peace, and this doubt apparently arises from the fact, that in 
some statutes it is expressly said that, under certain circumstances, a person may 
be required to find sureties, (see, e. g., 17 Vic., No. 31, ss. 22, 28); but it is appre- 
hended that the binding mentioned in the statute must mean an effectual binding. 
Now, the only way in which a person can be bound in his own recognizance is, by 
entering into a (supposed) bond to pay a certain sum of money, the condition of 
such bond being the performance of a certain act, (e. g., keeping the peace and 
being of good behaviour for six months). If the condition is not kept, the bond 
is forfeited, and the penalty may be enforced by distress on the goods and chattels 
of the obligor. In the case, however, of a person who has avowedly no goods or 
chattels, (as, e. g., a pauper or a married woman), such a binding by personal re- 
cognizances would wholly ineffectual and absurd. For the proceedings on 
recognizance, see “ Recognizance,” post, and s. 2 of 18 Vic., No. 9. 

(a) By s.5 of 16 Vic., No. 17, if, upon the trial of an indictment for these 
offences, the jury are not satisfied that the defendant is guilty of the felony charged, 
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—attempting to discharge loaded arms,—or stabbing, cutting, or wound- 
ing any person,—with intent to maim, disfigure, disable,—or do some 
grievous bodily harm,—or to prevent the lawful apprehension or detainer 
of any person. 

P. Tr. life—15 yrs.; or impr. not exc. 3 yrs., h.l. and s.c.; or (if 
male) h.l. on roads 15—7 yrs.; (if female), impr. 7—3 yrs., h. or 1.1. 
and s. c. 

M. 16 Vic., No. 17, 8.4. Bail disc.—(2) Unlawfully and maliciously 
inflicting upen any other person, either with or without any weapon or 
instrument, any grievous bodily harm,—or unlawfully and maliciously 
cutting, stabbing, or wounding any other person. 

P. Impr., with or without h. l., not exc. 3 yrs. 

F. 1 Vic., c. 85, s. 5. Bail disc.—(3) Sending, &c., explosive sub- 
stances, &c.,—or throwing corrosive fluid, &c., upon any person,—with 
intent to burn, maim, &c. (See 9 & 10 Vic., c. 25). 

P. Tr. life—15 yrs.; or impr. not exc. 3 yre., h. l. and s.c.; or (if 
male) h.l. on roads 15—7 yrs.; (if female), impr. 7—3 yrs., h. or 1. 1., 
and s. c. 

F. 1 Vic., c. 89, s. T. Bail disc.—(4) Impeding persons endeavouring 
to escape from wrecks. 

P. The same. 

F. 1 Vic., c. 87, 8.6. Bail disc.—(5) Assaulting any person with 
intent to rob. (If the offender is armed, or with one or more persons, &c., 
wee offence under s. 3, post, “ Larceny’’). 

P. Impr. not exc. 3 yrs., h. l. and s. c. 

M. 11 Vic., No. 30, s.,4. Bail disc.—(6) Unlawfully and indecently 
assaulting any female child under the age of 12 yrs., whether with the 
child’s consent or not. 

P. H. 1. on roads not exe. 3 yrs. 

F. Ib., s. 5. Bail dise.—Second offence (B) is felony. 

P. Tr. not exc. 10 yrs., or h. l. on roads 10—5 yrs., first 3 yrs. in 
irons, at discretion. (11 Vic., No. 34). 


they may find him guilty of the misdemeanor of unlawfully cutting, stabbing, or 
wounding, and he would be punished with impr., with or without h. 1., not exc. 
3 years. 
(5) By s. 6 of said Act, a certificate containing the substance and effect only 
omitting the formal part) of the indictment or information, and of the conviction 
or such indecent assault, purporting to be signed by the clerk or other otticer 
having the custody of the records of the Court where the offender was so con- 
victed, shall, on proof of the identity of the person of the offender, be sufficient 
evidence of the conviction, without proof of the signature, or of the official 
character of the person appearing to have signed the same. Jury are not to inquire 
concerning such previous conviction until after they have inquired concerning 
such felony, and shall have found such person guilty of the same; and whenever, 
in such indictment or information, such previous conviction shall be stated, the 
reading of such statement to the jury, as part of the indictment o1 information, 
shall be deferred until after such finding as aforesaid: Provided that if, upon the 
trial for such felony as aforesaid, such person shall offer evidence of his good cha- 
racter, the prosccutor, in answer thereto, may give evidence of such previous 
conviction before such verdict of guilty shall have been returned; and the jury 
shall then inquire concerning such previous conviction at the same time that they 
inquire concerning such felony. (S. 6). 
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BM. At Com. Law. Bail disc —(7) Common assault and battery. 

P. Fine and impr., with h. 1., if actual bodily harm occasioned, (16 Vic., 
No. 18, s. 28), or both. (See Arch. Cr. Pr., 523). 

N.B.—The Court will not pass judgment for an assault during the pen- 
dency of an action for the same assault. (R. v. Mahon, 4 A. & E., 575). 

M. 9 Geo. IV., c. 31, 8.24. Bail comp.—(8) Axsaulting and striking 
or wounding any Magistrate, officer, or other person, in preserving a 
wreck 


P. Tr. 7 yrs., or impr., with or without h. l., for such term as Court 
shall award ; or (if male) 5—3 yrs., with h. 1. on roads; (if female), impr. 
3—1 yr., with h. or l. l. and s. c. 

M. Ib., s. 25. Bail disc.—(9) Assault with intent to commit a 
felony [or a rape, or unnatural offence, or an indecent assault, (16 Vic., 
No. 18, s. 28). ] 

P. Impr., with or without h. l., not exc, 2 yrs.; also, fine and sureties to 
keep the peace. 

Af. 11 Vic., No. 30, s. 1. Bail disc.—(10) Assault with intent to 
commit a rape, or with intent unlawfully and carnally to know and abuse 
any girl under the age of 10 years. 

P. Tr. 15—7 yrs. ; orh. 1. on roads 10—5 yrs, of which the first three 
may be in irons, at discretion. : 

A. 9 Geo. IV., c. 31, s. 25. Bail disc. —(11) Assault on peace officer 
or revenue officer on duty, or any person acting in his aid. 

P. Impr. with h. 1. not exc. 2 yrs. ; also, fine and sureties to keep the 


ace. 

Pe. Ib. Bail disc.—(12) Assault on any persun, with intent to resist or 
prevent the lawful apprehension or detainer of the person assaulting, &c. 

P. The same. 

M. Ib. Bail disc.—(13) Assault in pursuance of any conspiracy to 
raise the rate of wages. 

P. The same. ; 

M. 16 Vic., No. 17, s. 11. Bail disc.—(14) Any person liable to be 
apprehended under 16 Vic., No. 17, assaulting or offering any violence 
to any person by law authorized to apprehend and detain him, or to any 
person acting in his aid or assistance. 

P. Impr., with or without h. l., not exc. 3 yrs. (c) 


ATTEMPTS TO COMMIT CRIMES. (p) 


An attempt to commit a felony is a misdemeanor, and every attempt 
(not every intention) to commit a misdemeanor is a misdemeanor, (R. v. 


(c) Apprehension of offenders under 16 Vic,, No. 17].— By 8.9, any person 
whatever may apprehend any person found committing any offence against the 
Act, and convey him, or deliver him to some constable in order to his being con- 
veyed, before a Justice. And see s. 10, supra, p. 19. 

(D) By 16 Vic., No. 18, s. 9, If, on the trial of a person charged with any felony 
or misdemeanor, it shall appear to the jury, upon the evidence, that the defendant 
did not complete the offence charged, he is not to be acquitted, but the jury may 
find him guilty of the attempt, and he is liable to be punished as if convicted 
upon an information for attempting to commit the particular felony or misde- 
meanor charged in the said indictment. 
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Higgins, 2 East., 8); and an attempt to commit a statutable misdemeanor 
is as much a misdemeanor as an attempt to commit a common law mis- 
demeanor. (Schofield’s case, Russ. & R., C. C. 107). 

At Common Law it is a misdemeanor to incite another to the com- 
mission of any indictable offence, though the solicitation does not succeed. 
(R. v. Higgins, 2 East., 5). 

By 3 Geo. IV., c. 114, the Court may sentence a person having 
attempted to commit a felony to “imprisonment with hard labour, for any 
term not exceeding the term for which such Court may now imprison for 
such offences, either in addition to or in lieu of any other punishment 
which may be inflicted on any such offenders by any law in force before 
this Act.” 


M. at Com. Law. Bail disc.—(1) Attempt to commit felony. (1 
B. J., 314). 

P. Fine or impr., or both. 

M. at Com. Law. Bail comp.—(2) Attempt to have earnal know- 
ledge of a girl under 12. (1 B. J., 314). 

P. The same, and h. 1. (16 Vic., No. 18, a. 28). 

M. 11 Vic., No. 30, s. 3. Bail dise—(3) Unlawfully and carnally 
knowing and abusing any girl above the age of 10 years, and under the 
age of 12 years. 

P. Tr. 10—5 yrs., or 10—5 yrs. h. 1. on roads, and, if Court think fit, 
in irons for first 3 yrs. 

N B.—The jury may acquit of the offence, and convict of the attempt, 
and Court may sentence offender to h.l., with or without impr., (sic !) for 
not exc. 3 yrs. (S. 3). 

M. at Com. Law. Bail comp.—(4) Attempt to commit misdemeanor, 
whether statutable or at Common Law. (R.v. Rodrick, 7 C. & R., 795). 

P. Fine or impr., or both. 


ATTEMPTS TO MURDER, &c. 


F. 1 Vic., c. 85, s. 2. Bail disc.—(1) Administering poison or other 
destructive thing, or stabbing, cutting, or wounding, or causing bodily 
injury, with intent to commit murder. 

P. Death. 

F. Id., s. 3. Ba disc.—(2) Attempting to administer poison, &c., 
or shooting at, &c., or attempting to drown, suffocate, or strangle, with 
intent to murder. 

P. Tr. life—15 yrs.; or impr. not exc. 3 yrs., h. 1. and s.c.; or (if 
male) 15—7 yrs. h. l. on roads, of which the Court may direct the first 
3 yrs. in irons ; (if female), 7—3 yrs. impr., with h. or 1l. l. and s. c. 

F. 9 & 10 Fic., c. 25, (adopted by 14 Vic., No. 16), ss. 2, 3. 4,6. Bai 
disc.—(3) By the explosion of gunpowder or other explosive substances, 
destroying any building with intent to murder, &c., or disabling, or doing 
grievous bodily harm. 

P. The same, and w. if a male under 18. (S. 9). 
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F. Ib., 428. T, I0. Bail disc.—(4) Accessories after the fact under 
1 Vic., c. 85, and 9 & 10 Vic., c. 25. 

P. Impr., h.l., and s. c., for not exc. 2 yrs. ; and w. (if male under 18). 

F. 16 Vic., No. 17, s3. 3. Bail disc.—(5) Unlawfully applying or 
administering, or attempting to apply or administer, to any other person, 
any chloroform, laudanum, or other stupifying or overpowering drug, 
matter, or thing, with intent thereby to enable such offender or any other 
person to commit, or with intent to assist such offender or any other 
person in committing, any felony. 

P. Tr. life—7 years; or impr., with or without h. l., not exc. 3 yrs. ; 
or (sf male) 15—5 yrs. on the roads; (if female), impr. 7—2 yrs., with 
h. or l. l. and s. c. 


ATTORNEY-GENERAL. 


By the General New South Wales Act, (9 G. IV., c. 83, s. 5), the 
Attorney-General is invested with the functions of a Grand Jury, in 
respect to finding Bills, or more properly Informations. As this important 
diseretion is now exercised by him, all depositions, examinations, and 
confessions, &c., are to be forwarded to the Attorney-General’s Office. In 
his office, also, are filed all proceedings on Coroners’ inquests, Ke. By 
4 Vic., No. 22, s. 10, the Governor is empowered to appoint any officer 
or officers, by whom and in whose name all crimes, misdemeanors, and 
offences cognizable in the Courts of General Quarter Sessions in all parts 
of the colony may be prosecuted; but nothing herein contained shall 
limit or control any authority of the Attorney-General. (See Foster, 
Dist. Ct. Intr., 100); and see, as to the transmission of depositions, s. 2 
of 14 Vic., No. 43, (Justices’ Act). 


AUCTIONEERS—LICENSED. 


11 Viec., No. 16, s. 2.— No person whatever, who at any time shall 
exercise the trade and business of an auctioneer or seller by commission 
at any sale of any estates, goods, or effects whatever, by outcry, knocking 
down of the hammer, candle, lot, parcel, or any other mode of sale by 
auction, or whereby the highest bidder is deemed to be the purchaser, or 
who shall act in the capacity of an auctioneer or seller by commission as 
aforesaid, shall deal in, sell, or put up to sale or resale any estate, goods, 
or effects whatsoever, by public sale, or by way of auction, without pre- 
viously having taken out a license ;’” this license is to contain the true 
name and real place of abode of the party taking out the same. There 
are two kinds of licenses—General License, for which £15 is to be paid, 
and District License, for which the fee is £2; and they are in force until 
the following first day of January, unless forfeited. If the licenses are 
only to run a certain part of the year, a proportionate part of the license 
fee is to be paid. (S. 2). Every applicant for a license is, on or before the 
first Tuesday in November, to deliver to the clerk, or person officiating 
as clerk, of Petty Sessions for the district, &c., where the applicant 
resides, a notice, in writing, of his intention to apply for the same; and 
(a. 4) such clerk, &c., shall cause a list of the names of all such applicants, 
together with their places of abode, to be posted up, on or before the third 
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Tuesday in November, in some conspicuous place inside, and also outside, 
every Police Office at which such Petty Sessions shall be held, and shall 
keep it so posted up until after the day of the annual licensing meeting; 
and (s. 5) the clerk is to cause notice of such annual licensing meeting 
to be inserted in the Gazette, and also to be affixed to the door of the 
Court-house, at least one calendar month before the holding thereof. By 
s. 6, a general meeting, to be called the “Annual Meeting for the 
Licensing of Auctioneers,” of the Justices for or usually residing in each 
police district of the colony, in which Petty Sessions shall be held, shall 
be holden in their respective Court-houses, or usual places of meeting, on 
the fourth Tuesday in the month of November, in every year, for the special 
` purpose of taking into consideration applications for such licenses; and 
where there shall not be two Justices resident in any district, any one 
Justice so resident shall be sufficieat to constitute a meeting. Such 
meetings (s. 7) may be adjourned from time to time by the Justices, pro- 
vided such adjournments do not, in the whole, exceed one calendar month 
from the day appointed for such meeting. (S. 8). Whenever, at any such 
meeting, or adjournment thereof, two Justices, usually residing in the dis- 
trict, are not present at one o'clock, any one Justice resident in the district 
may adjourn the meeting for a week, aud give notice to all other such Jus- 
tices; and if at such adjourned meeting two Justices, usually resident, &c., 
are not present at one o'clock, such Justice may do all such things as the 
annual licensing meeting can do. These meetings are in open Court, and 
certificates authorizing a license are to be granted to persons approved by 
such Justice or Justices, or the majority of them. (S. 10). 

The Justices, &c., are to transmit to the Colonial Treasurer, or other 
duly appointed person in that behalf, within fourteen days after the 
granting thereof, a list, signed by such Justices, &c., specifying the names 
and residences of all persons to whom such certificates have been granted ; 
and (s. 12) the certificate is null and void, unless the same, and the sum 
to be paid for the license, be lodged in the Colonial Treasurer's Office, &c., 
on or before the thirty-first day of December next ensuing the annual 
licensing meeting; but (s. 13) default in lodging such certificate, or in 
payment of the required sum, may be cured under certain circumstances, 
upon payment of a fine ef £5 within one calendar month of the time limited 
for the payment of the license fee. Special licensing meetings may be (s. 
14) convened, where any injustice or material injury of a public nature will 
be occasioned by delay in the granting of a license under this Act. (See 
16 Vic., No. 21, as to the repeal of certain sections of this Act relating to 
duties on Sales, and also to Sureties). 

S. 11 Vic., No. 16, s. 23. (£) [Two Justices].—(1) Sheriff, Under 
Sheriff, Master in Equity, or Registrar of the Courts of Requests or Small 





— — 


(£) Every auctioneer selling any estate, goods, or chattels seized by the Sheriff 
or by his authority, or by him taken for the benefit of creditors in execution of 
any judgment, shall specify and enumerate in the catalogue the exact sum to be 
levied under such execution, as also the particular estates and effects to be sold, 
and the exact amount bid and offered at all such sales respectively; and the 
Sheriff, Under-Sheriff, the Master in Equity, and the Registrar of the Courts of 
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Debts Courts, inserting, or suffering to be inserted, in any catalogue to be 
subacribed, signed, and certified under s. 23, (Note €), any sum or sums as 
bidden or offered for anv estate, goods, chattels, or effects whatsoever, 
other than such as were really and truly the property of the debtor, —or 
omitting or neglecting to certify on such catalogue the true sum to be 
levied, —or certifying a false sum. 

P. Fine £20—£5. If not paid in 6 days after conviction, levied by 
distress ; if not sufficient distress, impr. not exc. 6 cal. m., or until fine 
be paid. (11 & 12 Vic., c. 43, ss. 19, 21). 

S. Ib., 8.24. [Two Justices].—(2) Any auctioneer, or seller by com- 
mission, or person acting in that capacity, dealing in, selling, or putting 
up to sale or resale any estate, goods, or effecte whatsoever, by public 
sale, or by way of auction, after sunset or before sunrise. 

P. Fine £20—£2: recoverable as offence (1). 

By 14 Vic., No. 34, all sales by auction, or by private bargain or con- 
tract, or otherwise, of any wool, tallow, hides, and skins actually grown 
and produced in the colony of New South Wales, and of any other pro- 
duce of the growth of the said colony, and of any sheep, cattle, and 
horses, and of the right or supposed right of the owner of such sheep, 
cattle, or horses to any Cemise or license for the occupation of any waste 
land of the Crown in the said colony, on which the said sheep, cattle, or 
horses shall or may be depasturing, whether the said cattle, sheep, and 
horses, and the right or supposed right of the owner or owners thereof to 
any such demise or license of any waste land of the Crown in the said 
colony on which the said sheep, cattle, and horses shall or may be depas- 
turing, shall or shall not be sold at one aad the same time, or at other 
and different times, or to one and the same person, or to other and different 
persons, or whether the right or supposed right of such owner or owners 
to any such demise or license shall or shall not be given in to the pur- 
chaser or purchasers of such sheep, cattle, and horses, shall be, and the 
same are hereby declared to be, wholly exempt from the said rates or 
duties imposed by 11 Vic., No. 16. 

By s. 2, every auctioneer or seller by commission, or other person by 
whom such last mentioned sale or sales shall be had, made, or effected, 


— — — — — —— — —— — — — 


Requests and Small Debts Courts shall subscribe and sign such catalogue, and 
certify at the foot thereof that all and every the estate, &c., sold, and in such 
catalogue specified, &c., were really and truly the property of the person against 
whom such judgment was had and obtained, and that the same, and every part 
thereof, were actually seized on the execution of the same judgment; and this 
catalogue, so signed and certified, the auctioneer shall produce to the Colonial 
Treasurer. By 13 Vic., No. 13, s. 1, the Bailiffs of the Courts of Requests, and 
also of the Courts of Petty Sessions, shall have power and authority to sell by 
public auction all goods and other property, of whatever kind, taken by them 
respectively in execution, by virtue of process, issued from the said Courts respec- 
tively, without taking out an Auctioneer's license; and the provisions of this 
section, by s. 82 of 22 Vic., No. 18, (the District Courts Act), are extended to 
Registrars and Bailiffs of District Courts held under the latter Act, and to their 
assistants. By s. 2 of 13 Vic., No. 13, all leases of Crown lands, or any property 
within the colony belonging to the Crown, or to intestate estates, may be sold by 
auction by any Clerk of the Bench, Chief Constable, or other person duly autho- 
rized in behalf by the Governor, without taking out any license. 
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shall include all particulars of any such sale in any account which he 
shall deliver to the Colonial Treasurer, or at his office, or to such other 
person as shall be appointed to receive the accounts of sales made by 
persons exercising the trade or business of auctioneers or sellers by com- 
mission, in the same manner as is now required under the provisions of 
the said Act. 


AWARD. 


Criminal cases cannot be referred to arbitration; but minor offences, 
such as common assaults, libel, trespasses, and the like, where the party 
has his remedy by action as well as by indictment, may be referred. 

A compromise of an assault coupled with a riot, and an obstruction 
of a public officer in the execution of his duty, is not legal, though 
sanctioned by the Judge, because it is a matter of a public nature. (Keer 
v. Leeman, 6 Q. B., 308). 


BAIL. 


Bailing the Accused|.—The powers and duties of the Justices, as 
regards taking Bail, are defined by the 23rd sec. of 11 & 12 Vic., No. 42, 
which has made a material alteration in the law as it previously stood. 
(Sec 10 Vic., No. 6). Formerly two Justices were required, in cases of 
felony, to grant bail, and in almost all cases of misdemeanor they were 
bound to grant it. Now, by the sec. above mentioned, one Justice may 
grant bail in cases of felony, and in certain specified misdemeanors a dis- 
cretion is given to the Justices whether they will grant it or not. (F) 
If they grant bail at once, it will be according to the Form (S. 1, in the 
Schedule to the Act; see Forms, post, Part II., “ Justices”), accom- 
panied by the Notice (S.2). After committal, the committing Magistrate 
may grant bail himself, by attending at the prixon, and taking it 
according to the Forms (SS. 1 & 2); or he may enable any other Justice 
to take bail by endorsing on the warrant of commitment the following 
certificate, (S. 3) :— 

I hereby certify that I consent to the within named A. B. — bailed by 
recognizance, himself in and (two) sureties in each. T 

Any Justice attending the prison may take bail by virtue of the cer- 
tificate ; but if the sureties should feel it inconvenient, or be unable to 
attend at the gaol, the committing Justice may make a duplicate of the 
certificate in the warrant, on a separate piece of paper, thus (S. 4) :— 


Whereas A. B. was on the day of committed by me to the 
at , charged with, &c. (naming the offence shortly), 
I hereby certify, &c., as in the previous Form, (8. 3). 


This duplicate being produced before any Justice of the Peace for the 
colony, will enable him to take the recognizance of the surety or sureties 


(F) Under the various titles in this book, the offences where the Justices have 
a discretionary power are distinguished from those where they are bound to 
accept bail. 
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in conformity with such certificate; and upon such recognizance being 
transmitted to the keeper of the gaol to whose custody the accused has 
been committed, together with the certificate above mentioned, any Justice 
of the Peace attending the said gaol, to whom the said recognizance and 
certificate may be produced, may take also the recognizance of the accused 
party, and thereupon order him to be discharged out of custody; for 
which purpose, however, he must lodge with the gaoler a warrant of 
deliverance, in the Form (S. 5), as prescribed by the 24th sec. of the Act. 
In all cases, indeed, the order of deliverance must be lodged with the 
gaoler, where the accused is bailed by a Justice after his committal to 
gaol. 

The object of the above section is to invest the Magistrates with such 
powers in regard to bail as would enable them to act after committal as 
well as before, and thus prevent the necessity of an application to the 
Judges of the Supreme Court, —an application always attended with great 
expense and delay to the accused. The course pointed out to avoid this 
is one of easy application, and only requires the possession of the printed 
Forms given by the Act, to be carried into practice with very little trouble. 
In felonies and those offences particularly specified at the commencement 
of the 23rd sec., it is certainly discretionary with the Justices whether 
they will take bail or not; but if after committal bail be tendered, it 
should only be refused on such grounds as would induce a Judge to refuxe 
it also, Pa | not merely because the application could be made to a Judge. 
In many cases it is the fault possibly of the parties emploved by the 
accused to procure their discharge, who, instead of endeavouring to obtain 
bail from the Justices under the provisions of the section now under con- 
sideration, apply at once to the Supreme Court for a habeas corpus. 
Undoubtedly it might be inconvenient for the committing Magistrate to 
go down to the gaol after committal, but this might be avoided in all 
eases which the Magistrates might consider fit ones for bail, by their 
endorsing on the warrant of commitment the certificate previously men- 
tioned, which would enable any other Magistrate, as before shown, to 
take the required bail. Ia what cases bail should be taken, and on what 
grounds refused, it will now be attempted to be shown. 

Considerations tn taking Bail].—The object of taking bail is simply to 
secure the appearance of the accused for the purposes of his trial, pre- 
viously to which his confinement is only tolerated for safe custody, and 
not in reference to any probability of his guilt. Neither is he allowed 
bail in any presumption of his innocence; after an investigation, indeed, 
which has ended in his committal for trial, the preaamption, in point of 
fact, i3 rather the other way; but he is allowed bail because his trial 
cannot take place immediately. 

Upon this subject Judge Coleridge thus expressed himself in a recent 
case :—“ I conceive that the principle on which parties are committed to 
prison by Magistrates previous to trial, is for the purpose of ensuring the 
certainty of their appearing to take their trial. It seems to me that the 
same principle is to be adopted on an application for bailing a person 
committed to take his trial, and it is not a question as to the guilt or 
innocence of the prisoner. It is on that account alone,” (viz., the pro- 
bability of the accused’s appearance to take his trial), “ that it becomes 
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necessary to see whether the offence is serious, whether the evidence is 

strong, and whether the punishment for the offence is heavy.” (R. v. Scaife 

and wife, 9 D. P. C., 553). 

The view here taken is completely borne out by the principle of the 
statute of 5 & 6 W. IV., c. 33, s. 3, which empowered Justices to admit 
to bail persons charged with felony, even after they had confessed their 
guilt; (and see 10 Vic., No.6). The matter, therefore, for the conside- 
ration of the Magistrates, in determining upon the acceptance of bail, 
where they have a discretion, is the likelihood of the appearance of the 
accused party to take his trial; and if they have reason to think that he 
will not so appear, they will only exercise a wise discretion in refusing to 
admit him to bail. 

In those cases where the accused is entitled to bail as a matter of right, 
the Justices are bound to grant it, on being satisfied of the pecuniary 
sufficiency of the sureties. A Magistrate cannot, in such cases, to use 
the language of Lord Denman, “ lawfully reject bail at his own discretion, 
nor is he at liberty, when bail is offered, to enter into an investigation as 
to the character or opinion of such bail, provided he is satisfied of their 
sufficiency to answer for the appearance of the party, in the amount rea- 
sonably required for that purpose.” (R. v. Badger, 4 Q. B., 472). The 
same principle was upheld by Mr. Baron Martin, who held that it was no 
objection to the persons proposed as bail in a criminal case, that they were 
indemnified by or on behalf the prisoner. (2. v. Broome, cited in Wise’s 
Supt. to B. J., p. 60). And see, on this subject, the Notes to s. 23 of 11 & 
12 Vic., c. 42, Plunkett’s Australian Magistrate’s Pocket. Book, pp. 60, 63. 

The summary of the 23rd sec., (as given in Okes’ Synopsis), may be 
thas briefly stated -— 

1. That it is discretionary with the examining Magistrate whether to 
admit to bail in all cases of felony, assaults with attempt to commit 
felony, and in the other specified misdemeanors, (see s. 23); and 
in these cases it is discretionary with him whether he will certify 
his consent to bail being taken by another Justice. 

. That, in other misdemeanors than those specified, he must take bail, 
if tendered and sufficient; and, if the accused is committed, he 
must certify his consent to bail. 

3. If the accused committed, and the committing Magiatrate certify 
hia consent, where such consent is optional, as in case l, any 
Justice, &c., may take the recognizances of the sureties, and a 
visiting Justice of the gaol take the recognizances of the accused 
there, and of his sureties also, if convenient. 

4. If the accused committed for the misdemeanors not specified, (as in 
2), a visiting Justice of the prison, or any Justice, may admit him 
to bail. 

5. The committing Justice, after committal, may take bail for any 
offence, either at the gaol, or the sureties for the accused elsewhere, 
and then certify, when the accused's recognizance may be taken 
by the visiting Justice. 

. Justices are not to admit to bail for treason,—and under no circum- 
stances do they, upon a charge of murder. 

7. There must be at least one surety, the accused’s recognizance alone 
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not being sufficient, as on a remand; but it is usual to require two 
sureties. 

8. The amount of the recognizance is discretionary with the Justices 
certifying, or (where not certified) with the Justice taking the bail ; 
but the recognizance of the accused himself is usually double that 
of each of the sureties. 

We may conclude this subject by mentioning that the power of a 
Magistrate to accept or refuse bail in cases of misdemeanor is a judicial 
duty, and an action will not lie against him for refusing to take bail in auch 
cases, without proof of express malice, even though the sureties tendered 
are found bv the jury to have been sufficient. (Linford v. Fitzroy, 13 
Q. B., 240). (a) An infant may enter into a recognizance, for, in ex 
parte Williams, (13 Price, 670), it was held that infancy was no ground 
for discharging a forfeited recognizance. 

Practtce|.—The practical mode of taking bail is for the prisoner to 
procure one or two responsible sureties, who, together with himself, become 
bound in a recognizance for his appearance at the ensuing Sessions of the 
Supreme Criminal Court, Circuit Court, or Quarter Sessions, as the case 
may be. The amount in which the prisoner and sureties should be 
respectively bound is left to the discretion of the Magistrates, and should 
be ascertained with reference to their relative situations in life or property. 
Among the lower classes, it is usual to require a prisoner to be bound in 
£50, with two sufficient sureties in £25 each; and, as to persons in more 
affluent circumstances, the amount may vary from £100 to £1000 The 
usual amount demanded at the Sydney Polica Office is,—in cases of felony, 
the principal, £80, and two sureties, £40 each; in misdentanors, £40, 
and two sureties in £20 each. Four or more sureties may be taken for 
the amount, if the Justice thinks fit. 

The following Form should be repeated by one of the Magistrates, or 
their clerk, to the prisoner and his sureties :— 

You, A. B., acknowledge to owe to our Sovereign Lady the Queen the sum of 
Fifty pounds, and you, C.D. and E. F., also acknowledge to owe to our 
Sovereign Lady the Queen the sum of £25 each, to be made and levied upon 
your respective goods and chattels, lands and tenements, to the Queen's use, 
if default shall be made in the condition of this recognizance ; which is, that 
you, the said A. B., shall personally appear at the next sessions of the 
Supreme Criminal Court, (Circuit Court, or Quarler Sessions, as the case 
may be), to be holden at on the day of 
next, at the hour of ten o'clock in the forenoon, then and there to answer any 
Indictment (H) which may be preferred against you, the said A. B., for the 
offence with which you now stand charged ; and not depart thence without 
leave of the Court.—Are you severally content to be bound ? 


Notice of Recognizance of Bail to be given|.—The prisoner and his 
sureties having respectively signified their assent to this recognizance, the 
former may be discharged from custody. Lach person bound, however, 
should have a notice, containing the particulars of the recognizance, signed 
by one of the Magistrates, deliverea to him. (S. 2). 


(e) This case is given at length, post. 
(a) By 13 Vie., No.7, s. 5, the word “ indictment” includes an information, in all 
pleadings, civil and criminal. 
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Recognizance forwarded to proper Officer].—The formal recognizance 
is subsequently engrossed for the Magistrates’ signatures, (Sch., S. 1), 
and (in this colony) transmitted with the depositions, &c., as soon as 
possible after the conclusion of the case, to the Attorney-General. 

Clerks of Petty Sessions should remember that it is of the utmost 
importance to the administration of justice that there should be the least 
possible delay in forwarding the recognizance and depositions. 

Power of the Bail|.—The party bailed is considered, in law, as in the 
custody of his sureties, who are considered as his keepers, and they may 
therefore re-seize, if they fear his escape, and take him before the Justice 
or Court by whom he may have been committed, and thus the bail may 
be discharged from their recognizance ; but he is at liberty to find new 
sureties. (2 Hale, 124, s. 7). 

The bail may thus seize the person of the principal at any time, (as on 
a Sunday), or at any place; and, in surrendering they can command the 
co-operation of the Sheriff and any of his officers, (ex parte Lyne, 3 
Stark., 182); or the bail may make a complaint before a Justice, and 
obtain a warrant of apprehension. 


BAILEE. 


See “ CARRIERS,” “ LARCENY.” 


BAKER. 


S. 6 W. IV., No.1, 8.2. (1) [Two Justices].—(1) Any person know- 
ingly putting into, or in anywise using, in making bread for sale, under 
any colour or pretence whatsoever, auy alum, or other mixture in which 
alum is an ingredient, or any other mixture or ingredient whatsoever, 

‘except those mentioned in s. 1. (K) 

P. Fine £10—£2; to be recovered either by distress, under s. 19 of 
Jervis’s Act, or according to the procedure of 5 W. IV., No. 22. (See 
Justices, Recovery of Fines, post, where s. 1 of 5 W. IV., No. 22, is 
given at length, and ex parte Cockburn, post, Part III). (Note 1). 

©. Id., 8. 3. [Two Justices].—(2) Any person making for sale, or 
selling, or offering for sale, bread of any other denomination or size, 
excepting French or fancy bread or rolls, than the one, two, or four pound 
loaf, or selling, or offering for sale, any loaf which shall be found deficient 
of its due weight, when weighed in the shop at the time it is sold, or 
offered for sale, and which shall have been baked within 24 hours next 
preceding such sale. l 

P. Fine £5—£2 ; to be recovered as offence (1). 


(1) Information, Appeal, §c.}—The complaint must be made within 48 hours 
next after the offence shall have been committed. When the penalty exceeds £5, 
thcre is an appeal in the manner provided by 5 W. IV., No. 22. (See “ Appeal”). 

(x) 6 W. IV., No. 1, 8. 1, provides that all bread for sale, &c., shall be made of 
flour or meal of wheat, barley, rye, oats, buckwheat, Indian corn, peas, beans, rice, 
or potatocs, or any of them; and with any common salt, pure water, eggs, milk, 
barm, leaven, potatoes, or other yeast. | 
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N.B.—The proof of such baking having been within 24 hours lies on the 
defendant. 

S. Id.,s.7. [Two Justices].—(3) Any person making for sale, or 
selling, or exposing for sale, any household wheaten bread, or any mixed 
bread, without being respectively marked H and M. (1) 

P. Fine 10s. for every pound weight of such bread; to be recovered as 
offence (1). (Note 1). 

S. Id., 8. 8. [Two Justices.]}—(4) Any person exercising or employed 
in the trade, &c., of a baker, making or baking any bread, rolls, or cakes 
of any sort or kind on Sunday, or any part thereof,—or selling, or exposing 
for sale, on Sunday, any bread, rolls, or cakes of any kind, except before 
10 a.m., and between 1 and 2 p.m.,—or baking or delivering, or permitting 
to be baked or delivered, any meat, pudding, pie, tart, or victuals at any 
time on Sunday after 2 p.m.,—or in any other manner exercising the trade 
or calling of a baker, or being engaged or employed in the business thereof, 
on Sunday, except so far as may be necessary in setting and superin- 
tending the sponge to prepare the bread or dough for the following day’s 
baking ; or any person bringing or taking from any bakehouse any meat, 
pudding, pie, tart, or victuals during the time of Divine service,—or 
making any sale or delivery allowed by this sec., except in their bakehouse 
or shop. 

P. Fine £3—£1; to be recovered as offence (1). 

N.B.—Conviction must be within two days of the offence, under this 
section. 

S. Id., s. 9. [Two Justices].—(5) Any baker or seller of bread 
neglecting to fix a correct beam and scales, or to provide and keep for 
use tl:e regulated weights or other sufficient balance, or refusing to weigh 
aay loaf, &c., purchased in his shop, in the presence of the party requiring 

same. 

P. Fine £5—£1 ; to be recovered as offence (1). (Note 1) 

S. Id., 8. 10. [Two Justices].—(6) Any baker, seller of bread, jour- 
neyman, servant, or other person employed by such baker, &c., carrying 
out or delivering any such bread in any cart, &c., drawn by a horse or 
other animal, without being provided with proper weights, or other suffi- 
eient balance,—or at any time refusing to weigh any bread purchased of 
him, or delivered by his journeyman, &c., in the presence of the person 
purchasing or receiving the same. 

P. Fine £5—£1, by baker or seller; to be recovered as offence (1). 

S. Id., 8.11. [One Justice].—(7) If, on weighing any bread which 
shall be found by any Justice, or any Examiner of weights directed by 
any Justice, or any constable authorized by warrant upon entering, &c., 
and searching, &c., for the same, and which shall have been baked within 





(L) Standard wheaten bread (s. 4) is all bread made of the flour of wheat, which 
flour, without any mixture or division, shall be the whole produce of the grain, 
the bran or hull thereof only excepted, and which shall weigh two-third parts of 
the weight of the wheat whereof it is made. S. 6. All wheaten bread made for sale 
of any meal, &c., of inferior quality to that used for standard wheaten bread, is 
houschold wheaten bread, and is to be marked with a large Roman H; and all 
bread made, wholly or partially, of any other than wheat, &c., is mized bread, and 
to be marked M, (s. 6). 5 
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24 hours next preceding the time of being so searched for and tried,— 
any deficiency be found in its due weight, on the average of the whole 
weight of all the loaves of bread of the same denomination or size which 
shall be then and there found, and which shall have been baked within 
24 hours as aforesaid, on view of any such Justice, or upon proof on 
oath of the party weighing the same. 

P. Fine 5s. for every ounce of bread so found deficient ; recoverable as 
in offence (1). 

N.B.—IJn case of dispute, the proof of such bread not being baked 
within 24 hours, shall be on such baker or seller ; and any Justice, Ex- 
aminer, or constable may seize all such loaves as shall be found deficient, 
and such Justice may dispose thereof. There shall be no fine, or seizure, if 
it shall be proved by the oath of any respectable housekeeper that such 
deficiency arose from some unavoidable accident in baking or otherwise, or 
was occasioned by some contrivance or confederacy to injure the accused. 

S. Id., s. 12. [Two Justices].—(8) Any person putting into any corn, 
meal, or flour which shall be ground, dressed, bolted, or manufactured for 
sale, any ingredient or mixture whatever, not being the real and genuine 
produce of the corn or grain which shall be so ground,—or knowingly 
selling or offering for sale, either separately or mixed, any meal or flour 
of one sort of corn or grain as the meal or flour of any other sort of corn 
or grain, or any ingredient whatsoever, mixed with the meal or flour so 
sold or offered or exposed for sale. 

P. Fine £20—£5 ; to be recovered as offence (1). (Note 1) 

N.B.—This does not apply to any ingredient, &c., employed for cleansing 
or preserving such corn, gc., from smut, &c., so that every ingredient so 
used be carefully and effectually removed from such corn, &c., before the 
same be ground. (M) 

S. Id., s. 14. [One Justice].—(8) Any miller, mealman, or baker, in 
whose house, mill, shop, stall, bakehouse, bolting-house, pastry warehouse, 
oat-house, ground, or possession, any ingredient or mixture shall be 
found which shall, after due examination, be adjudged by any Justice 
of the Peace to have been deposited there for the purpose of being used 
in adulterating the purity or wholesomeness of any meal, flour, dough, 
or bread. 

P. (1st offence) not exc. £2; (2nd offence) £5; (subsequent offences) 
£16; recoverable as offence (1). (Note 1) 

N.B.—Secus, if it appear to the satisfaction of any such Justice that 
such ingredient or mixture was so deposited wilhout the knowledge and 
privity of the accused. 

S. Id., s. 15. [Two Justices].—(10) Any person wilfully obstructing 
or hindering any such search as hereinbefore authorized, or the seizure of 
any ineal, flour, dough, or bread, or of any ingredient or mixture which 
shall be found on any such search, and which shall be deemed to have 
been lodged with an intent to adulterate the purity or wholesomeness of 





(m) Search Warrant).—Bakers’ shops, &c., may be searched for adulterated 
flour, or bread, or ingredients for adulterating the same, either by a Justice, or 
constable authorised by warrant; and any found may be seized, and disposed of 
as the Justice may adjudge. (S. 13). 
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any meal, flour, dough, or bread, or wilfully opposing or resisting any 
such search being made, or the carrying away any such ingredient or 
mixture, or any meal, flour, dough, or bread which shall be seized as 
being adulterated, or as not being made pursuant to this Act. 

P. Fine not exc. £10; to be recovered as offenca (1). (Note 1) 


BANKING COMPANIES. 


The Banking Companies’ Act (4 Vic., No. 13) must be referred to, to 
find out the regulations which the Legislature has prescribed for such 
institutions in New South Wales and its Dependencies. S. 9 provides 
that the oaths required to be taken under that Act may be taken before 
any Justice; and any director, manager, cashier, or clerk, taking a false 
oath, shall be liable to the penal consequences of perjury. 


BASTARD. 
See ‘* Wives.” 


A Bastard is a person begotten and born out of lawful matrimony : the 
child of a woman who has never been married is a bastard ;—the child of 
a woman whose marriage is unlawful and void is a bastard; as, for 
instance, where the person to whom she was married had at the same time 
another wife living; in such case, the children of the second marriage 
are bastards, whether born during the lifetime or after the death of the 
first wife;—a child born of a widow at such a time after the husband’s 
death that the husband could not have been the father of it, is a bastard. 
But, though the usual period of gestation is nine months, it is not in- 
variable, and if the child be born within a few days of that time, it is 
legitimate. If a woman be married at the time the child is born, the 
child is legitimate, although it was begotten before marriage. Lord 
Langdale, (in Hargrave v. Hargrave, 9 Beav., 552), has lately laid down, 
“ A child born of a married woman is presumed to be legitimate, and this 
presumption is not to be rebutted by circumstances which only create 
doubt and suspicion; but it may be wholly removed by shewing, (1), 
husband’s incompetence ; (2), entire absence; (3), entire absence at the 
time when the child must in course of nature have been begotten; (4), 
or shewing that he was present under such circumstances as afford clear 
and satisfactory proof that there was no sexual intercourse ; such evidence 
as this puts an end to the question, and establishes the illegitimacy of 
the child even of a married woman; but in cases where opportunity of 
sexual intercourse occurred, and in which any one or two, or more men 
may have been the father, whatever probabilities may exist, no evidence 
can be admitted to show that any other man than the husband may have 
been, or probably was, the father of the wife’s child.” 


By 4 Vic., No. 5, s.7(N), Complaint on oath may be made, (either by 
the mother, or any reputable person on her behalf), in case of the deser- 
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(3) By s. 2, the complaints under this statute, except those under s. 9, are to be 
heard by two Justices. 
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tion (0) by any father of his child or children, or where any child shall 
have been left by the father without adequate means of support; and the 
like proceedings (P) may be thereupon taken (see “ Wives, Deserted `’) 
against the father, and such inquiry be had touching his ability to main- 
tain such child, &c., and the like orders respectively be made, &c., as in 
the case of desertion of a wife. (A Form of Order is given, post, Part ID. 

By s. 8, The preceding section shall extend to and include illegitimate 
children as well as children born in wedlock : Provided that uo man shall 
be taken to be the father of any illegitimate child upon the oath of the 
mother only : Provided, also, that in every case where it shall appear to 
the Justices that the mother of an illegitimate child is able to contribute 
to its support, they may direct that she shall so contribute as well as the 
father, in such proportions respectively, and in such manner, as such 
Justices shall think fit; and if, in any such case, it shall appear that the 
mother only is of such ability, the Justices may make an order in respect 
of her alone. (Q) 

By s. 9, the Justices by whom any order shall have been made under 
the Act, touching the support of any wife or child, or any other two 
Justices from time to time in a summary way, (with or without any appli- 
cation for that purpose), may make such orders, in writing, as they may 
think necessary for better securing the payment and regulating the 
receipt of the allowance directed for such wife’s or child’s support, or for 
investing and applying the proceeds of the goods or rents, if any, directed 
to be sold or eollected, or for ensuring the due appropriation of such 
allowance to the bond fide purposes of maintenance, or for causing the 
child to be properly brought up and educated; and any one Justice may 


— 


(0) Evidence of Desertion].—Section 7 of 22 Vic., No. 6, provides that where 
any husband s have quitted his wife, or any parent his or her children or child, 
for a period exceeding sixty days, during seven, at the least, of which such wife 
or children or child shall have been left by him or her without means of support, 
such husband or parent shall prima facie be deemed to have unlawfully deserted 
his wife or children or child : Provided that nothing in this section shall prevent 
the Justices from adjudging the fact of desertion on other evidence, or on proof of 
abandonment for a less period than sixty days, if they shall think fit; and, by s. 
8, the wife and husband are, in all proceedings under this Act, (22 Vic., No. 5, and 
4 Vic., No. 5), competent and compellable to give evidence on his or her behalf, 
and for or against each other. 


(r) A summons is to issue, directing the offender to appear before two Justices ; 
or, on proof on oath, a warrant to compel such appearance, (s. 1); and by s. 2 of 
22 Vic., No. 6, every summons issued under 4 Vic., No. 5, (the above-mentioned Act), 
may be served personally, or, if he or she cannot be found, at the last or most 
usual known place of residence; and the party serviug such summons may make 
affidavit of the service thereof, stating therein the mode, and time, and place of 
such service, (and, if not onally, that the defendant cannot be found), before 
any Justice; and such affidavit may be received by the Justices investigating the 
case as sufficient proof of due service of the summons, if they shall think fit; and 
such Justices may thereupon proceed ez parte, or may issue a warrant to appre- 
hend the defendant. 


(Q) Release].—It sometimes happens that the putative father has already paid 
a sum in gross, or given a bond for securing a weekly payment, or an -upon 
amount, and that the woman has executed a release of all claims. It is conceived 
that, as the order of maintenance enures for the benefit of the child, such a release 
is altogether void and inoperative. (See Stone's M., 88). | 
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at any time, in a summary way, inquire into the disobedience or alleged 
disobedience of, or non-compliance with, any auch order, or any order of 
Quarter Sessions under s. 11, and for that purpose may summon, &c., 
parties and witnesses, and enforce compliance, &c., either by committal 
of the offending party until compliance, or by fine of not less than £5, 
and not exceeding £50. (And see s. 12 of 22 Vic., No. 6). 

By s. 10, the procedure is to be according to the Summary Jurisdiction 
Act, (5 W. IV., No. 22). Bastardy cases are expressly excluded from 
the operation of Jervis’s Act by s. 35 of 11 & 12 Vic., No. 43; and as 
no power of distress or imprisonment is given to enforee the payment of 
the fine under s. 9, the case would otherwise fall within the Chief Justice’s 
opinion in ex parte Cockburn. On these points see “ Justices, Recovery 
of Fines,” where s. 1 of 5 W. IV., No. 22, is given in full; see also 
“ Abattoir,” ante, p. 1, and “* Wife,” post. 

By s. 11, Quarter Sessions may modify orders, whether appealed 
against or not, and for that purpose every order made by any two Justices 
under this Act shall be transmitted by such Justices, under their hands 
and seals, to the Clerk of the Peace of the district, within twenty days 
next after the making of such order. 

By s. 16, the amount of every fine imposed under this Act shall be 
appropriated,—one moiety thereof as the Justice in his discretion may 
direct, either wholly for the use of the wife or child in respect of whose 
maintenance the original order shall have been made, or partly for that 
use, and partly for the use of the informer or prosecutor; and the other 
moiety to the Colonial Treasurer. 

N.B.—The fine mentioned in this section is the one provided by s. 9 to 
be t on non-compliance with an order. 

By 22 Vic., No. 6, s. 1, any Justice, being satisfied on oath that any 
child has been deserted by its father or mother, &c., or that any father, &c., 
is about to remove from the colony, or to remote parts within the same, to 
defeat the provisions of the above-mentioned Act, or any order made in 
parron thereof, or of this Act, may issue a warrant for the apprehension 

such ; 

By s. 2, affidavit of service of summons sufficient to proceed ex parte. 
(See note (N) ante). 

By s. 3, when an order is made for maintenance, Justices may, if they 
think fit, immediately on pronouncing their decision, require the defendant 
to enter into a recognizance, with sureties, for the due performance of such 
order; and in default of his or her immediately entering into such recog- 
nizance, with such sureties as the Justices require, the J ustices may 
commit such defendant to gaol, there to remain until such recognizance 
shall have been entered into, or the said order complied with: Provided 
always that no such recognizance or committal shall extend over a longer 
period than twelve calendar months. , 

By s. 11, in respect of every child for whose maintenance an order in 
made under 4 Vic., No. 5, any two Justices, with the consent of the 
mother, if to be found, or without the consent of either parent, if the child 
be without means of support, or the parent having the care thereof be of 
vicious and abandoned character, or an habitual drunkard, may cause 
such child to be placed in the Destitute Children’s Asylum, or any other 
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public establishment approved of by them, the directors or managers of 
which shall be willing to receive such child, there to remain, subject to 
the by-laws and rules and regulations of the institution, and thereupon 
and thereafter, from time to time, the same or any other two Justices may, 
by order or ordera, in writing, direct the allowance for such child’s main- 
tenance to be paid to some officer of such institution, and may, for taat 
purpose, exercise all the powers given to Justices, or, in certain cases, to 
one Justice, by s. 9 of 4 Vic., No. 5. (See “ Wives”). 

By s. 12, the power given to the Court of Quarter Sessions by s. 11 of 
4 Vic., No. 5, of varying an order for maintenance either of the wife or 
of any children or child, may, upon the application either of the wife 
or any such child, or of the husband or parent, be exercised from time to 
time by any two Justices: Provided that notice of every such application 
be given, before the adjudication, to all parties to be affected thereby, in 
such manner as such Justices shall direct. 


M. 22 Vic., No. 6,8.9. Bail comp.—(l) Any parent wilfully, and 
without lawful or reasonable cause or excuse, deserting any of his children 
under the age of 16 years, and leaving such child without means of sup- 
port, such parent being able to maintain such child. (Note o). 

P. Impr. not exc. 12 cal. m. 


BATHING. 
See “ INDECENCY.” 


It is indictable for a person to bathe in an indecent manner near a high- 
way or place publicly resorted to, or in any part of a public river. B. J.; 
and see “ Police” (2 Vic., s. 21), post, and 17 Vic., No. 25, 3. 16. 


BENEVOLENT AND BENEFIT SOCIETIES. 


See 3 W. IV.; 4 Vic, No. 3; 17 Vic, No. 26; 7 Vic., No. 10; 
11 Vic., No. 10. 


BAWDY HOUSE. 
See “ DisorpDERLY House.” 


BIGAMY. 


Bigamy or Polygamy is where a man marries a plurality of wives, or 
a woman a plurality of husbands. The first wife or husband is not a 
competent witness to prove the first marriage, since neither can be 
a witness in the other’s case; but the second is, because the second mar- 
riage, in law, is no marriage at all. 

A woman was convicted on an indictment for higamy. It appeared 
that her first husband had been continually absent from her for seven 
years next preceding the second marriage, on which occasion she repre- 
sented herself as a single woman, and was married by her maiden name. 
The jury, being asked to consider whether she knew her husband to be 
alive at the time of the second marriage, and, if not, whether she had the 
means of acquiring the knowledge, found that they had no evidence of 
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her knowledge, but were of opinion that she had the means of acquiring 
the knowledge, if she had chosen to make use of them.—Held that upon 
that finding the conviction could not be sustained. (26 L. J. M. C., 7, 
R. v. Briggs). 

F. 9 G. IV., c. 31, s. 22. Bail disc.—(1) Married person marrying 
another in the lifetime of the former husband or wife, whether the second 
marriage took place either in England or elsewhere ;—a person coun-: - 
selling, aiding, or abetting offender. 

P. Tr. 7 yra.; or impr., with or without h. l., not exc. 2 yrs. ; or (if 
male) 5—3 yrs. h. l. on roads; (if female), impr. 3—1 yr., h. l. and s. c. 

N.B.—This does not extend to a person marrying a second time, whose 
kusband or wife shall have been continually absent from such person for 
seven years then last past, and shall not have been known by such person 
to be living within that time. (Sec. 22). 


BILLIARDS. 
See * PUBLICAN.” 


By s. 36 of Licensed Publicans’ Act, (13 Vic., No. 29), on application 
being made to any Bench of Magistrates, of whom the Police Magistrate, 
if there be such, shall be one, may grant a written permission to any 
licensed perzon to allow the game of Billiards to be played in his or her 
licensed house, on any day except Sunday, Christmas Day, or Good 
Friday, on payment of £10 in addition to the license ree, and also to the 
£1 se paid for the dispensing with the restrictions in respect to closing, 
under s. 48. 





BLASPHEMY AND PROFANENESS. 


All Blasphemies against God, as denying his being or providence,— 
all contumelious reproaches of our Lord Jesus Christ,—all profane scof- 
fing at the Holy Scriptures, or exposing any part of them to contempt or 
ridicule,—impostures in religion, or falsely pretending to extraordinary 
commissions from God,—are misdemeanors. (1 E. P. C., 3). It is not 
lawful even to publish a correct account of the proceedinge in a Court of 
Justice, if it contains matter of a scandalous, blasphemous, or indecent 
nature. (R. v. Carlisle, 3 B. & A., 167). The general law as to this 
offence is, that it is illegal to write against Christianity in general; or 
to write against any one of its evidences or doctrines, so as to manifest 
a malicious design to undermine it altogether. But it is not illegal to 
write with decency on controversial points, whereby it is possible some 
articles of belief may be affected. The Act of 9 W. III., “ For the 
more effectual suppressing of Blasphemy and Profaneness,’’ is referred 
to and recognized in the Proclamation read at the opening of Assizes 
in this Colony. 


BOATMEN—LICENSED—(or Sypney). 
See “ Potice Acr,” (4 W. IV., No. 7). 


44 THE AUSTRALIAN MAGISTRATE. 


BREWERS—LICENSED. 
See “ Pusiican,” “ DISTILLER.” 


S. 14 Vic., No.4, 8.1. (R) [Two Justices|.—(1) Any public brewer or 
maker of ale, beer, or porter for sale, using, or oausing, or permitting to 
be used in the brewing thereof, or putting into or mixing with such ale, 
beer, or porter, or the worts thereof, respectively, any vitriol, coceulus in- 
dicus, nux vomica, tobacco, opium, aloes, copperas, fava amara, or any 
extract or preparation thereof respectively, or any other deleterious or 
poisonous substance whatever. 

P. Fine £200: to be recovered by distress. In default of sufficient 
distress, impr. at the nearest gaol for not exc. 6 cal. m., to be computed 
from time of arrest only. (/d., s. 7, and 11 & 12 Vic., c. 43, s8. 19 & 21). 
All such ale, &c., shall be forfeited, and shall and may be seized by any 
Inspector of Distilleries or Officer of Customs. (s) 

S. Ib., 8. 3. [Two Justices].—(2) Any brewer or retailer of ale, beer, 
or porter having any such poisonous substances in hia possession, other- 
wise than for medicinal purposes, (the proof of which lies on such brewer). 

P. Fine £50: to be recovered as offence (1). All such vitriol, &c., 
shall be forfeited, and shall and may be seized by any Inspector of Dis- 
tilleries or Officer of Customs. (Note s). 

S. Ib., 8.4. [Two Justices]|—(3) Any person knowingly selling, 
disposing of, sending, or delivering to any brewer or retailer of ale, beer, 
or porter, any vitriol, cocculus indicus, nux vomica, tobacco juice, opium, 
aloes, copperas, fava amara, or any extract or preparation thereof, respec- 
tively, otherwise than for some medicinal purpose, (the proof whereof lies 
on such person selling, &c.) 

P. Fine £50: to be recovered as offence (1). (Note s). 

S. Ib., s. 5. | Two Justices].—(4) Any merchant, licensed victualler, 
spirit dealer, or any other person whosoever, knowingly selling or disposing 
of any ale, beer, or porter, in which there shall be any vitriol, &c. 

P. Fine, £50: to be recovered as offence (1). (Note s) 

S. Id., 8.9. [Two Justices].—(5) Any witness, being duly summoned, 
and not attending at the time and place mentioned in such summons ; or 
having attended, and refusing to be sworn, or to auswer any legal question 
put to him, without alleging sufficient excuse for such refusal, allowed by 
the adjudicating Justices. 

P. Fine not exc. £20: to be recovered as offence (1). Note(s) See, 
post, “ Witness.” 

S. 19 Vic., No. 19, 8.2. [Two Justiees]—(6) Any dealer in spirituous 
or fermented liquors, licensed publican, or any other peraon knowingly 
having in his possession any spirituous or fermented liquors so adulterated 


(R) Inspectors of Distilleries and Customs Officers may inspect any public 
brewery, or the utensils therein, at all times, and, if necessary, invoke the aid of 
the police. (S. 6). 

(8) The information under this Act must be in writing; the conviction within 
8 cal. m. after the commission of the offence complained of. 

The question as to what class of cases in this Colony is excluded by s. 35 of 11 
& 12 Vic., c. 43, from the operation of Jervis’s Act, is considered, post, in the first 
Note to * Distilleries.” 
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as aforesaid; or any such dealer or publican knowingly having in his 
possession, otherwise than for a lawful purpose, any poisonous, deleterious, 
or pernicious substance. 

P. Fine not exc. £100; and all adulterated liquors, and all poisonous 
substances, &c., found in the possession of any such dealer or publican, 
may be seized by any Inspector of Distilleries, Customs Officer, or con- 
stable authorized by warrant, and shall be forfeited and destroyed, no 
mode of recovering the fine being provided. (See “ Abattoir,” ante, p. 1; 
and “ Justices, Recovery of Fines,” post). 





M. 14 Vic., No.4, 8.2. Bail comp.—(1) Any person, after having been 
once convicted under s. 1, (offence 1, supra), using, or causing, or permitting 
to be used in the brewing of any beer, ale, or porter, or putting into or 
mixing with any beer, ale, or porter, or the worts thereof, respectively, 
any vitriol, &c. 

P. Fine, not exc. £500, and impr. not exc. 2 yrs., besides being liable 
to the other prescribed penalties. 

M. 19 Vic., No. 19, s. 1. Bail comp.—(2) Any dealer in spirituous 
or fermented liquors, licensed publican, or other person putting into or 
mixing, or causing to be put into or mixed with any spirituous or 
fermented liquors, any poisonous, deleterious, or pernicious substance 
whatsoever, or selling or otherwise disposing of, or keeping for sale, any 
spirituous or fermented liquors so adulterated. 

P. Fine, not exc. £200, or impr. not exc. 2 yrs., with or without h. 1. 


BRIBERY. 
See “ Evecrion,” “ MUNICIPALITIES.” 


M. at Com. Law. Bail comp.—{1) Receiving or offering any undue 
reward, by or to any person whatsoever, whose ordinary profession or 
business relates to the administration of Public Justice or Public Govern- 
ment, (or any other person). 

Fine and impr. (Arch. Cr. Pl., 664; 1 Hawk, c. 27, s. 2). 


1.— ELECTION. 


M. 22 Vic., No. 20, s. 62. (T) Bail comp.—(2) Any person, whether 
or not an authorized agent of a candidate, having committed any of the 
acts (u) hereby declared to be acts of bribery and corruption. 


7) No prosecution or other legal proceeding whatsoever, for any offence alleged 
to be committed, or for the recovery of any penalty alleged to be incurred, under 
this Act, shall be commenced after the expiration of 6 mths. from the commissiou 
of such offence, or the incurring of such penalty. (22 Vic., No. 22, s. 87). 

(8) By the Electoral Act, s. 59, they are as follows :—The giving of money, or 
any other article whatsoever, to any elector, with a view to influence his vote, 
or the holding out to any elector any promise or expectation of profit, advance- 
ment, or enrichment to himself or to any of his family or kindred, friends, or 
dependents, in any shape, in order to influence his vote, or making use of any 
threat to any elector, or otherwise intimidating him in any manner, with a viow - 
to influence his vote; the treating of any elector, or the supplying him with 
meat, drink, lodging, or horse or carriage hire, or conveyance by steam or other- 
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P. Fine, not exc. £200, or impr. not exc. 6 mths., on complaint of the 
Attorney-General, or of any registered elector of the electoral district 
wherein such act of bribery, &c., was committed. 





S. I b., s. 63. (Note T) [One Justice].—(1) Any person having, or 
claiming to have, any right to vote in any election of a member of Assembly 
for any electoral district, and directly or indirectly asking, receiving, or 
taking any money, or other reward, by way of gift, employment, or other 
reward whatsoever, for himself, or any of his family or kindred, friends 
or dependents, as a consideration or inducement, expressed, implied, or 
understood, for giving his vote, or for abstaining from giving his vote in 
any such election; or by himself, his friends, or by any person employed 
by him, by any gift or reward, or by any promise or agreement, or 
security for any gift or reward, procuring any person to give his vote in 
any such election, or to abstain from giving the same. 

P. Fine £50 to the person who shall bond fide, and not collusively, 
first sue for the same. The fine to be recovered either by distress, (s. 19 
of 11 & 12 Vic., c. 43), or according to 5 W. IV., No. 22. See, ante, 
& Abattoir,” and, post, “ Justices, Recovery of Penalties,” and ex parte 
Cockburn, Part III. 


2.— MUNICIPALITIES. 


M. 22 Vic., No. 13, s. 27. (v) Bail comp.—(1) Any person guilty 
of any act of bribery or corruption. (w) 
P. Fine or impr., or both. 





S. 22 Vic., No. 13, 8.28. (Note v) [Two Justices].—(1) Every person 
having, or claiming to have, any right to vote in any election of Chairman, 
Councillor, or Auditor, under the Municipalities Act, and asking or taking 
any money or other reward by way of gift, loan, or other device,—or 
agreeing or contracting for any money, gift, office, employment, or other 
reward whatsoever, to give or to forbear to give his vote in any such 


wise, whilst at such election, or whilst engaged in coming to or going from such 
election ; the payment to any elector of any sum of money for acting or joining in 
any procession durian such election, before or after the same; the keeping open, 
or allowing to be kept open, any public-house, shop, booth, or tent, or place of 
entertainment, whether liquor or refreshment of any kind be distributed at such 
place of entertainment or not; the giving of any dinner, supper, breakfast, or 
other entertainment, at any place whatsoever, by a candidate, to any number of 
electors, with a view to influencing their votes. (S. 59). 

(v) No person shall be liable to any incapacity, disability, forfeiture, or 
penalty under this Act, unless the action or prosecution be commenced within 
three months after such incapacity, disability, forfeiture, or penalty shall be 
incurred. (8. 85). 

(w) By s. 27, it is enacted, “ That for the purpose of preventing bribery and 
corruption, all the acts enumerated as acts of bribery and corruption in any 
Electoral Act in force for the time being, with reference to elections of members 
to the Legislative Assembly, shall be deemed to be acts of bribery and corruption, 
mutatis mutandis, with reference to all elections under this Act.” (Sees. 59 of 
22 Vic., No. 20, quoted above—Note (s8). And the acts of all authorized agents 
of a candidate shall be held to be acts of their principal, if it be proved that such 
acts were committed with his consent. 
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election ;—or any person, by himself, or by any other person employed 
by him, by any gift or reward, or by any promise, agreement, or security 
for any gift or reward, corrupting, or procuring, or offering to corrupt or 
procure any other person to give or to forbear to give his vote in any 
such election. 

P. Fine £50, together with full costs of suit: to be recovered either 
by distress, (s. 19 of 11 & 12 Vic., c. 43), or according to 5 W. IV., No. 
22. See, ante, “ Abattoir,” and, post, ‘‘ Justices, Recovery of Fines.” 


BURGLARY. 


Burglary, at Common Law, is the breaking and entering of the 
dwelling house of another, in the night-time, with intent to commit a 
felony therein; and by the 7 & 8 G. IV., c. 29, s. 11, the breaking 
out of a dwelling-house of another in the night-time, by one who 
has entered it with intent to commit felony therein, or who has com- 
mitted felony therein, is alao declared to be burglary ;—the night-time 
being between 9 o’clock in the evening and 6 o’clock in the morning of 
the succeeding day. (1 Vic., c. 86, s. 4). The offence of burglary con- 
sists in the invasion of a man’s dwelling-house,—(1), effected by fraud or 
force ; (2), in the night-time ; and (3), accompanied with the actual com- 
mission of a felony, or made with intent to commit a felony therein. (Crim. 
L.C., 5th R., p. 4). First, s. 13 of 7 & 8 G. IV., c. 29, provides that 
“ no building, though within the same curtilage with the dwelling-hovse, 
and occupied therewith, shall be deemed to be part of such dwelling-house 
for the purpose of burglary,” or for any of the purposes therein stated, 
** unless there shall be a communication between such building and dwell- 
ing-house, either immediate or by means of a covered and enclosed pas- 
sage leading from the one to the other.” Subject to the above statutory 
limitation of the word, every house for the dwelling and habitation of man 
is taken to be a dwelling-house, wherein burglary may be committed ; as, 
for instance, a set of apartments in a lodging-house, having a separate 
outer door. (See Monks v. Dykes, 4 M. & W., 567). 

Burglary cannot be committed in a tent or booth erected in a market 
or fair, although the owner may lodge there; for the law regards thus 
highly nothing but permanent edifices. (4 B1. C., 226). A house in which 
the owner resides during the day, takes his meals, and carries on his 
business, but does not sleep, is not a dwelling-house within the definition 
of the crime of burglary. (R. v. Martin, Russ. & Ry., 108). There may, 
however, be a constructive occupation, by the servant or the family of the 
owner. Again, there must be both a breaking and an entering of the 
dwelling-house. Here may be noticed the distinction between a breaking 
which constitutes trespass, and a breaking which will support an indict- 
ment for barglary. Every entry into the house of another by a trespasser 
is a breaking in law, whereas every unlawful entry by night into a dwell- 
ing-bouse is not, at Common Law, a breaking of the house sufficient to 
constitute the crime in question, as the gist of this offence is,—and the 
indictment for it charges,—that the accused “ feloniously and burglartously 
did break and enter” the dwelling-house of A. B. with intent to steal 
therein, or as the case may be. Hence, if the door of a dwelling-house 
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be open, and a thief enter with intent to steal, this is not burglary, because 
there is no actual breaking; but if the thief breaks the glass of a window, 
and with his hand or a hook abstracts the owner's goods, that is burglary. 

‘ So it is deemed an ‘entry’ when the thief breaketh the house, and 
his body, or auy part thereof, as his foot or arm, is within any part of the 
house, or when he putteth a gun into a window which he hath broken, or 
into a hole of the house, which he hath made, of intent to murder or kill. 
But if he doth barely break the house, without any such entry at all, that 
is no burglary, to constitute which there must be both a breaking and an 
entry.” 2 East. P. C., 490; R.v. Davis, R. & Ry., 499). 

There must be both a breaking and an entry. There may be a con- 
structive breaking, effected by stratagem, fraud, or intimidation, sufficient 
to constitute burglary ; as, to knock at a door, and, upon its being opened, 
to rush in with a felonious intent ; or, under pretence of taking lodgings, 
to gain admittance to a house in the night-time, and then to fall upon the 
landlord, and rob him; or to procure a constable to gain admittance in 
order to search for thieves, and then to bind the constable, and rob the 
house ;—all these entries are burglaries, although there was no actual 
breaking ; for the law will not suffer itself to be trifled with by such 
evasions, especially under the cloak of legal process. ( Bl., 226). 

Secondly, it must have been at night. Thirdly, there must be a break- 
ing and entering the dwelling-houae of another, and the intent to commit 
some felony within the same, whether such felonious intent be executed or 
not. 

If it appear that the breaking and entering were to commit a mere 
trespass, we have just seen that this will not amount to burglary, the 
injured party being left to his civil remedy. See the arg. R. v. Powell, 
2 Den., C. C. 405). Where, however, such a breach and entry of a house 
as has been above described is effected by night, with intent to commit a 
robbery, a murder, a rape, or any other felony, this is burglary, whether 
the substantive offence contemplated be actually achieved or not. 

It makes no difference whether such offence were felony at Common 
Law or created so by statute. The intent in breaking and entering may 
be presumed from the actual commission of the specific felony charged ; 
but it must be averred in the indictment, and proved as laid. (R. v. Ding- 
ley, cited 2 Leach, C. C. 841). If, therefore, the indictment charged that 
the breaking and entering were with intent to steal goods and chattels, it 
would not be sufficient to show that the accused broke into the house with 
intent to steal mortgage deeds ; for mortgage deeds, being subsisting secu- 
vities for the payment of money, are clearly choses in action, and, as such, 
not properly described as goods and chattels. (R. v. Powell, 2 Den., C. C. 
403). So, by the Common Law, the stealing of chattels personal alone 
amounts to the crime of larceny ; and if an indictment for that offence 
were to allege that goods and chattels were stolen, proof that chattels real 
were stolen would not support the indictment. (Per Alderson, B. 2 Den. 
C. C., 409). 

On an indictment for burglary, which comprehends within itself an 
indictment for housebreaking, and usually for larceny in the house, if the 
jury are satisfied that there was a breaking in the night-time with intent 
to steal, they may convict the accused of burglary. If they should think 
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that the breaking was not in the night-time, but that there was a breaking, 
and goods stolen of any value, they may convict of housebreaking, under 
7&8G.IV., c. 29, s. 12; or, if they should think the evidence of the 
breaking not sufficient, they may convict the prisoner of stealing in a 
dwelling-house to the value of £5.—The rule being, “ In order to convict 
of a felony which was not the felony primarily charged, it is necessary 
that the minor felony should be substantially stated in the indictment.” 
(Per Jervis, C. J., in R. v. Reid, 2 Den., C. C. 92). See “ House- 
breaking.” 


F. T &8 G.IV., c. 29,s.11. Bail disc.—(1) Entering a dwelling- 
house by night with intent to commit felony ;—or entering a dwelling- 
bouse by night and stealing therein ;—or being therein and committing a 
felony, and breaking out in the night-time ;—or entering and breaking out 
in the night-time without committing a felony. 

P. Tr. life—10 yrs., (see Callaghan, p. 314); or impr. not exc. 3 yrs., 
h. 1. and s.c.; or (if male) h. l. on roads 15—5 yrs., and (if attended 
with violence to the person, or committed by offender when armed with any 
offensive weapon, or by means of threat or intimidation), h. l. in irons for 
not exc. the first three years of his sentence. (11 Vic., No. 34, s. 1). 

F. 1 Vic., c. 86, 8.2. Bail disc —(2) The like, (as above), and assault- 
ing with intent to murder any person therein, or cutting, stabbing, 
wounding, hurting, or striking any person. 

P. Death. (Recorded, 4 G. IV., c. 48). 


BUTCHERS. 
See “Apartorr,” “ SUNDAY.” 


S. 17 Vic., No. 27, 8.11. [Two Justices].—(1) Any person having 
in his possession, for the purpose of slaughter for sale,—or slaughtering 
or causing to be slaughtered for sale, any sheep infected with influenza or 
catarrh,—or exposing the carcass, or any part thereof, in any public shop, 
stall, market, or other place. 

Fine £20—£1, and such flesh to be destroyed : the fine to be recovered 
either by distress, (11 & 12 Vic., c. 43, s. 19), or according to the procedure 
of 5 W. IV., No. 22. See, ante, © Abattoir,” (Note a), and, post, “ Justices, 
Recovery of Fines.” 

8. 5 W. IV., No.1, 8.1.(x) [Two Justices].—(2) Any person slaugh- 


(x) By s. 2, Licenses are to be applied for, in writing, to the nearest Bench of 
Justices, in August, and such Bench, (two or more being present), if satisfied that 
the app'icant is of unexceptionable character, shall grant to such person a license, 
which remains in force till 31st December next; the fee of half-a-crown is to be 
paid to the Clerk of the Bench: Provided that the application for a license shall 
specify and describe the house or place intended to be licensed, and that the 

ustice shall consider that the situation of such house shall be unobjectionable. 
By s. 14, no slaughter-house or place for slaughtering cattle shall be licensed in 
any town, unless within sixty feet of an accessible river or creek ; or, if a seaport, 
on the sea-beach, within a like distance of high-water mark ; and if not on the 
banks of such waters, or if there shall be no such waters as aforesaid within or 
adjoini any such town, then not within the boundaries thereof. And, by s. 3, 
the Justices (two or more being present), may grant such licenses at 
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tering, or causing to be slaughtered, any cattle intended for sale or barter, 
or for shipping, in any house or place not licensed. 

P. Fine £10 a head of cattle so slaughtered. If fine not paid, distress 
warrant may issue ; in default of effects, impr. not exc. 3 mths., (s. 17). 
(11 & 12 Vic., c. 43, ss. 19 & 21). (Y) 

S. Id., s. 5. [Two Justices].—(3) Any person intending to slaughter 
any cattle in any town or district in which an Inspector shall be appointed, 
(under s. 4), and neglecting to give twelve hours’ notice, in writing, to 
such Inspector, of the cattle intended to be so slaughtered, specifying the 
place and time. (z) 

P. Fine £5 a head: recoverable as offence (2). (Note Y) 

N.B.—Unless it appear to the Justices that such notice could not have 
been given, or that, owing to some unforeseen accident, such cattle required 
to be immediately slaughtered. 

S Id., s. 5. [Two Justices].—(4) When cattle have been slaughtered 
in any town or district in which an Inspector shall be appointed, (under 
s. 4), without having been previously inspected, the neglecting to give 
immediately notice thereof to the Inspector, or to keep or preserve the 
skins of such cattle for three days, or to produce them, upon demand, at 
the place of slaughter, to the Inspector for the town or district wherein 
such cattle have been slaughtered. 

P. Fine £5 for every skin so neglected to be preserved and produced : 
recoverable as offence (2). (Note y) ` 

S. Id., 8.6. [Two Justices].—(5) Any keeper of a licensed slaughter- 
house, (except in towns for which Inspectors shall be appointed), neglect- 
ing to keep a book, (wherein to enter a particular account of cattle 
slaughtered, color, brand, sex, age, &c.), or record, or making false entry 
therein, or failing or refusing to make monthly report to the Bench of 
Justices, or to produce such book, &c., when so required by any Justice. 

P. Fine not exc. £5: recoverable as offence (2). (Note Y) 


any meeting, to any person of unexceptionable character who shall apply for the 
samne at any meeting of such Bench. S. 4, Inspectors of slaughter-houses are to 
be appointed by the Governor in certain towns ; their duties are therein described, 
and they are to receive threepence per head of cattle or skin inspected by them 
(s. 18): to be paid by the keeper of such licensed house or place, and to be reco- 
vered before any one or more Justices. 


(y) If fine not paid, a Justice may issue a warrant of distress; and, in default 
of effects, may commit offender to nearest common gaol for not exc. three months, 
and license, if any exists, becomes void. (S.17). Appeal to Quarter Sessions, 
(s. 19), if person convicted shall, with two sufficient sureties, enter into a bond in 
a penal sum of double the amount of the penalty so incurred. 


(z) Exceptions].—By s. 19 of 15 Vic., No. 11, cattle-boiling and salting estab- 
lishments are exempted from giving notice to Inspector, or making entries of 
description, &c.; but, by s. 20, no license shall be granted, or, being granted, shall 
be operative for or in respect of any house or premises used as an establishment 
for the extraction of tallow from the carcasses of cattle, or for the salting of beef 
for exportation, unless the proprietors of such establishments enter into a recogni- 
zance, with two suretics.—Form of recognizance, sec Part II. 7 Vic., No. 2, re- 
peals 5 W. IV., No. 1, as far as relates to the appointment of Inspector in the town of 
Sydney. By s. 2, The Mayor and Council of Sydney, and the Mayor and Council of 
other towns, &c., which may hereafter be incorporated, are to appoint Inspectors 
of slauyhter-houses, and of cattle intended for slaughter, who are to be notified in 
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S. Id.,s.8. [Two Justices|.—(6) Any person, upon demand by any 
Justice, refusing or neglecting to produce the skins of any cattle slaugh- 
tered within one month previous to the date of such demand,—or, in case 
the same cannot be produced, to give a full and satisfactory account of 
how and in what manner the skins have been disposed of. 

P. Fine not exe. £10: recoverable aa offence (2). (Note y) 

S. Id., 8.9. [Two Justices].—(7) Any person cutting out, burning, or 
otherwise destroying or defacing, any brand which shall have been upon 
any skin,—or being in possession of any such skin from which the brand 
shall have been cut or burnt, or otherwise destroyed or defaced, without 
being able to give a satisfactory account thereof. 

P. Fine £10: recoverable as offence (2). (Note y) 

S. Id., 3.10. [Two Justices].—(8) Every tanner, or other person, 
purchasing a raw hide or skin from which any brand shall have been cut 
or burnt out, or destroyed, or otherwise defaced. 

P. Fine £10: recoverable as offence (2). (Note Y) 

S. Id., s. 15. [Two Justices, or on view of one Justice].—(9) Any 
butcher, or owner or occupier of any such shamble, &c., (in anv town), 
obstructing any Justice, or constable authorized by a Justice in writing, 
in the inapection thereof,—or neglecting or refusing to comply with direc- 
tions concerning the cleansing of such premises within a reasonable time. 

P. Fine not exc. £2: recoverable as offence (2). (Note y) 

S. Id., s. 16. [Two Justices|—(10) Any person discharging any gun 
or pistol, or any kind of firearms, in any road, street, or market-place, or 
in any town, for the purpose, or under the pretence, of killing or maiming 
any cattle. 

P. Fine not exc. £5, or impr. not exc. 1 mth. If fine adjudged, reco- 
verable as offence (2). 

S. 15 Vic., No. 13, s. 1. [Two Justices].—(11) The owner or occupier 
of any slaughter-house, in Sydney, not causing any animal (a) that shall 
die of any disease in such slaughter-house, or in any yard or premises 
connected with such slaughter-house, to be immediately removed therefrom 
to some convenient place, not less than one mile from the boundary of the 
said city, and to be there without delay destroyed by fire. 

N.B.—Jf such owner or occupier shall prove that he has taken ordinary 
precaution to prevent the commission of any such offence, the information 
under this s. shall be dismissed. (S. 1). 

P. Fine £50—2£10; if not paid, impr. not exc. 12 cal. m., (s. 18). 
(S. 23 of 11 & 12 Vic., c. 43). 

S. 15 Vic., No. 13, s. 2. [Two Justices].—(12) The owner of any 
animal which shall die of any disease in any part of Sydney, not being a 
slaughter-house, (see s. 1), nor any yard or premises connected with a 
slaughter-house,—or the occupier of the place where such animal shall 





the Government Gazette, and required to perform the duties of such Inspectors as 
set forth in the Act. , 
(a) I Pg ied y s. 16, the word ‘“‘ animal” shall, for the pur oses of this 
Act, be to include horses, cattle, sheep, pigs, calves, and s; and the 
words “ die of any disease,” to apply to all cases of death other than deaths caused 
by killing or slaughtering. 5 
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have died, neglecting to cause such animal immediately to be removed and 
destroyed in the same manner as is provided (s. 1) with respect to animals 
dying at slaughter-houses in Sydney. 

P. Fine £10—£2. If not paid, impr. as offence (11). 

N.B.—Jf such owner, &c., can prove that he has not been guilty of undue 
negligence, the information shall be dismissed. (S. 4). 

S. 15 Vic., No. 13, s. 3. [Two Justices].—(13) The owner of any 
animal that shall die of any disease in the counties of Cumberland and 
Camden, within half a mile of any public road or of any dwelling-house,— 
or the occupier of the place where such animal shall have died, not imme- 
diately causing such animal to be destroyed by fire on the spot where it 
shall have died, if such spot be a quarter of a mile from a dwelling-house ; 
—or such owner or occupier not immediately causing such animal to be 
removed to some place not less than a quarter of a mile from any dwell- 
ing-house, and there destroyed by fire, if the spot where it shall have died 
be not a quarter of a mile from any dwelling-house. 

P. Fine £10—£2.° If not paid, impr. as offence (11). 

N.B.—If such owner, &c., can prove that he has not been guilty of undue 
negligence, the information shall be dismissed. (S. 4). 

S. 15 Vic., No. 13, s.6. (B) |Two Justices]|—(14) Any owner or 
occupier of any slaughter-house used for the slaughter of animals to be 
used for human food, knowingly causing, or permitting, or suffering any 
animal infected with any disease affecting the melt or spleen, to be slaugh- 
tered in any such slaughter-house,—or if, after the slaughter, the melt or 
spleen be found diseased, such owner or occupier not immediately causing 
the entire carcass to be removed and destroyed, as in the case of animals 
dying by disease. 

P. Fine £50—£10. If not paid, impr. as offence (11). 

N.B.—If defendant can prove that he has taken ordinary precaution to 
prevent the offence, the information shall be dismissed. (S. 6). 

S. Id., 8.8. | Two Justices] —(15) Any person designedly blowing 
with his breath into or upon any meat intended for sale, or ejecting any 
suet liquid matter or other substance from his mouth thereon. 

P. Fine £20—£2. If not paid, impr. as offence (11). 

S. Id., s.11.(c) and (D) [Two Justices].—(16) The owner or person 


(B) Warrant to Inspect].—If it shall appear, on oath, that there is reasonable 
ground to suspect and believe that any sheep, &c., are slaughtered in any shop, 
&c., in violation of any law relating to slaughter-houses, any Justice may grant 
his warrant, authorizing any Inspector or constable to inspect premises, and 
ascertain whether the provisions of Slaughter-house Acts are violated. 


‘(c) Neglecting to destroy Animals].—By s. 13, where person whose duty it is to 
destroy, &c., refuses or neglects to perform that duty, the Inspector of Nuisances 
or a constable may enter upon land, and cause such animal to be destroyed; the 
costs whereof are recoverable as penalties under the Act. 

(D) Entry on Premises].—By s. 10, Any Inspector of Nuisances, Inspector, or 
Sergeant of Police may enter upon any premises or place within the city of Sydney, 
at any hour, with assistants, where any animal has died of disease, and require 
the owner or occupier thereof immediately to remove such animal one mile beyond 
the limits of the said city, to be destroyed by fire; and, in default, any one or 
more of such officers may cause such animal to be removed for such purpose at 
the owner's cost,—such cost to be recovered as penalties are recoverable under 
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in charge of any animal dying upon any road or public place in the 
colony, (except in Sydney, see as. 10 & 12), not immediately causing such 
animal to be destroyed by fire on the spot. 

P. Fine not exc. £10. If not paid, impr. not exc. 12 mths. (S. 18). 

S. 14 Vic., No. 30, 8.2. (£) [Two Justices].—(17) Any person slaugh- 
tering (F), skinning, scalding, or dressing, or causing to be slaughtered, 
skinned, scalded, or dressed, any animal (a), in any house or place within 
the limits or reputed limits of any city or town to which the provisions ot 
this Act extend, other than licensed slaughter-houses. (1) (1) (x) 

P. Fine not exc. £10: to be recovered either by distress, under s. 19 
of Jervis’s Act ; or according to the procedure of 5 W. IV., No. 22. See 
“ Justices, Recovery of Fines,” where s. 1 of 5 W. IV., No. 22, is given 
e ig: See also “ Abattoir,” ante, p. 1, and ex parte Cockburn, post, 

art ITT. 

S. Id., 3.4. [Two Justices].—(18) Any blood-boiler, bone-boiler, 
felimonger, slaughterer of horses, or boiler or steamer of animals or parts 
of animals, for extracting the tallow or fat therefrom, carrying on such 
business within the limits of any such town as aforesaid. Notes (E) (F) (a) 

P. Fine not exc. £50, and also £2 for each day during which the offence 
is continued : to be recovered as offence (17). 

S. Id., 8.5. [Two Justices].—(19) Any person newly establishing, or 
continuing, or carrying on the business of a soapboiler, tallow-melter, 
tripe-boiler, tanner, or currier, or any other trade or manufacture of an 
obnoxious or unwholesome nature, in any building or place within the 
limits or reputed limits of any such town as aforesaid. Notes (£) (F) (a) 


this Act. For regulations exclusively applicable to Sydney, see 13 Vic., No. 42; 
14 Vic., No. 36. 

(œ) 14 Vic., No. 30, s. 1].—No house or premises situated within the limits of 
any city or town to which this Act may be extended, or within one mile from the 
limits of such town, &c., shall be licensed as a slaughter-house; and, by s. 3, 
after the expiration of five years next after the extension of this Act to any city, 
&c., no license shall be issued or renewed for any slaughter-houses, &c., which, at 
the date of such extension, may have been licensed within the limits of such city, 
&c., or within one mile therefrom. To obtain such extension, s. 14 et seg. provide 
for the calling of a meeting of inhabitants of such town, upon the application of 
twenty-five inhabitants; for the voting at such mecting; and for the communi- 
cating to the Colonial Secretary of the decision of the meeting. The Governor 
then, by proclamation, extends the provisions of this Act to such town, and de- 
clares the limits of the same. 

(P) Evidence}.—The finding of any animal on the premises of any butcher, or 
other person, under circumstances denoting an intention of slaughtering such ani- 
mal, is evidence of slaughtering, unless otherwise disproved by the accused. (S. 12). 

(a) “ Animal” includes horse, mare, gelding, colt, filly, ass, mule, bull, cow, ox, 
heifer, steer, calf, ram, ewe, sheep, lamb, goat, and pig, (s. 20); and ‘‘ slaughter- 
house ” shall include boiling-down establishments. 

(u) Limitation of Prosecutions].—No prosecution, &c., shall be brought under 
this Act after the lapse of three months from the occurrence of the matter or 
thing to which such prosecution, &., may relate. (S. 24). 

As to meaning of this section, (s. 2), see Elias v. Niyhtingale, 27 L.J.M.C., 151). 

(1) Appeal).—Appeal allowed according to 5 W. IV., No. 22. (See “ peal) 

— (S By) summons permitted, although no information in writing be exhi- 
bi . 25). 

(x) Appropriation of Fines].—One moiety to Her Majesty, and the other to the 
Informer, who is entitled to his costs and charges over and above aie fine. (8. 28). 
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P. Fine not exc. £50, and also £2 for each day’s continuance: to be 
recovered as offence (17). 

N.B.—The Justices are to determine whether any trade or manufacture 
ts obnoxious or unwholesome. If the offender discontinue his offence within 
six months after reccipt of notice tn writing, he shall not be liable to the 
penalty, unless he shall again renew or re-establish the same. (S. 6). 

S. 14 Vic., No. 30, s. 7. (L) | Two Justices].—(20) The owner or 
occupier of any shop, &c., used for the sale of butchers’ meat, or as a 
slaughter-house, or any place used for carrying on the business of a soap- 
boiler, tallow-melter, tripe-boiler, tanner, or currier, &c., or premises 
occupied with the same, or appurtenant thereto, having received notice, (m) 
in writing, from two Justices to whitewash, cleanse, or purify the said pre- 
mises, and failing to comply therewith within the time specified in such 
notice. 

P. Fine not exc. £10 for every day whieh he continues to make de- 
fault : to be recovered as offence (17). 

S. 14 Vic., No. 30, s. 10. [One Justice].—(21) Any person to whom 
any animal (Note G) carcass, meat, or flesh, which shall appear to the 
Inspector, &c., (N) to be intended for the food of mankind, and which is 
unfit for such food, belongs, or in whose custody the same is found. (Note n) 

P. Fine not exc. £10 for every animal carcass, piece of meat, or flesh 
so found : to be recovered as offence (17). 

S. Id.,s.11. [Two Justices]|.—(22) Anv owner or occupier of any 
slaughter-house neglecting to wash and cleanse such slaughter-house 
within the limits of such city or town, within one hour after the slaugh- 
tering of any animal, or to remove once, at least, in every twenty-four 
hours, the blood, offal, and filth‘of all such animals. 

P. Fine not exc. £10: to be recovered as offence (17). 





M. 5 W.IV., No.1, 8.12. Bail comp.—(1) Obstructing or hindering 
any Justice, Inspector, or constable, so as to prevent them from entering 


(L) Search Warrant].—When it shall be made to appear, on oath, to any Justice 
that there is reasonable ground for believing such shop, &c., is in a filthy, &c., 
condition, he may grant a warrant to any Inspector of Slaughter-houses, or an 
Inspector of Police, or Chief Constable, with necessary assistance, to enter suc 
shop, &., and view its condition, (s. 8); and the Justices may cause slaughter- 
houses, &c., to bewhitewashed, cleansed, and purified; the expense whereof is to 
be recovered like a fine. 

(m) Upon the certificate of two legally qualified medical practitioners, verified 
on oath, two Justices may give notice, in writing, to the owner or occupier to 
cleanse buildings, &c.; and this notice can be served by affixing a copy thereof on 
a conspicuous part of the premises. &c., to be cleansed. (B. 7). 

(N) Police may inspect and seize].—By s. 10, any Inspector or Chief Constable 
of the Police force of such city or town (Note B), may, at reasonable times, enter 
and inspect any shop, &c., kept for sale of butchers’ meat, or as a og renee 
and may examine any animal carcass, meat, or flesh which may be therein; and 
in case any animal, &c., appear to him to be intended for the food of mankind, and 
to be unfit for such food, the same may be seized; and if it appear to a Justice, 
upon the evidence of a competent person, that any such animal, &c., is unfit for 
the food of man, he shall order the same to be destroyed, or to be so disposed of as 
to prevent its being exposed for sale or used for such food; and the person to 
whom such animal, &c., belongs, or in whose custody the same is found, shall be 
liable to a penalty not exceeding £10 for every animal, &c., so found. 
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id licensed premises at any time for purpose of examining any cattle or 
skin. 

P. Fine or impr., or both. 

M. 15 Vic., No. 13, s. 5.(0) Bail comp.—(2) Knowingly taking, or 
assisting in taking, into any slaughter-house used for slaughter of animals 
intended for human food, any animal, or part of any animal, which has 
died of any disease. 

P. Impr. not exc. 2 yrs., with or without h.l. 

M. Id.,s.%7. Bail comp.—(3) Knowingly selling or exposing for sale 
any animal, or portion of any animal, which has died of any disease, or 
the melt or spleen of which shall have been diseased. 

P. Impr. not exc. 2 years, with or without h.1. 


BY-LAWS. 
See “ RAILWAY,” ‘ MARKET.” 


CARNALLY KNOWING FEMALE CHILDREN. 
See “ AssauLt,” “ATTEMPT,” and “RAPE.” 


F. 9 G.IV., c. 31, 8.17. Bail disc.—(1) Unlawfully and carnally 
know and abuse any girl under the age of ten years. 

P. Death. (P) 

M. Id. Bail comp.—(2) The like, any girl, being above the age of 
ten, and under the age of twelve. 

P. Impr., with or without h. 1., for such term as Court shall award ; or 
Tr. 10—5 yrs., (11 Vic., No. 30, s. 3); or 10—3 yrs. h. l. on roads, (if 
11 Vic., No. 34, s. 1, applies ; sed quære). (Q) 

N.B.—The precise age of the child shvuld be proved. Where the child, 
from her tender age, was incompetent to be sworn, evidence of what she 
stated to her mother shortly after the alleged offence, is inadmissible, nor 
rg the mother prove that the child mentioned any particular person. (2 C. 

K., 246). 

M. 11 Vie, No. 30, 8.4. Bail comp.—(3) Unlawfully and indecently 
assaulting any female child under the age of twelve years, whether such 
assault be with or without the consent of such child. 

P. H. 1. on roads for not exc. 3 yrs.; if such offender be a transported 
felon, Court may direct the said labour to be performed in irons. 


(o) Victuallers, brewers, and other common dealers in victuals, who sell in the 
course of their trade provisions unfit for food, are criminally responsible. (See 
Burnby v. Boilett, 16 M. & W., 644). 

(P) By s. 2 of 11 Vic., No. 30, Where any person shall be tried on an informa- 
tion or indictment, charging him with the commission of the crime of rape, or 
with having unlawfully and carnally known and abused a girl under the age of 
ten years, the jury may acquit him of the capital charge, and find a verdict against 
him, (if the evidence shall warrant such finding), of guilty of assault with intent 
to commit the same ; and such person shall be deemed to be convicted within s. 1 
of 11 Vic, No. 30; and such verdict may be found in respect of a girl under ten, 
even although she consent.—Punishment. Tr. 15—7 years; or 10—6 years on the 
roads, and irons for first 3 years. 

(Q) By s. 3 of 11 Vic., No. 30, On any indictment or information for unlawfully 
and carnally knowing and abusing a girl above ten, and under twelve, the jury 
may acquit him of the same, and find a verdict against him of guilty of an attempt 
to commit the offence.—Punishment: Hard labour, with or without imprisonment 
(sic) for not exc. 3 years. 
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CARRIAGES—LICENSED. 
See “ Touts.” 


S. 6 W. IV., No. 2, s. 5. [One Justice],—(1) Any person neglecting 
or omitting, in his requisition for a license under this Act for or in respect 
of any stage-carriage, (R) (s), to specify truly and set forth the Christian 
and surname, and place of abode, of the person applying for such license, 
and of every person who shall be a proprietor or part-proprietor of such 
carriage, or who shall be concerned, either solely or in partnership with 
any other person, in the keeping, using, or employing of such carriage. 

P. Fine £10: to be recovered either by distress, (s. 19 of 11 & 12 Vic., 
c. 43), or according to the procedure of 5 W. IV., No. 22. (See “ Jus- 
tices, Recovery of Fines,” post, where s. 1 of 5 W. IV., No. 22, is given 
at length; and ex parte Cockburn, post, Part III). (T) (u) (v) (w) 





(R) Stage Carriage).—By s. 2, Every coach, or other carriage or vehicle, used, 
employed, or let out for the purpose of conveying passengers for hire, and which 
shell travel at the rate of three miles or more in the hour, without regard to the 
number of wheels, or the number of passengers which the same shall be able to 
carry, or the number of horses by which the same may be drawn, or to its being 
an open or close carriage, shall be deemed and taken to be a stage-carriage within 
the meaning of this Act : Provided that each passenger to be carried by any such 
— shall be charged a separate fare for his or her seat therein, or conveyance 
thereby. 

(8) License i.—By s. 8, Any two Justices in Petty Sessions for any district from 
or through which any stage-carriage may be intended to pass, may grant a license 
under their hands (see Forms, post, Part II.) to any applicant for the same, to 
keep and employ any stage-carriage. 

By s. 4, Before any such license shall be granted, the stage-carriage to be 
licensed shall be exhibited to the Justices to whom application shall be made, at 
the usual time and place of peeing the Petty Sessions ; and such Justices, on 
examination of such carriage, may determine the number of passengers which 
may be safely and conveniently carried, both inside and outside: Provided that 
such number shall not exceed the number limited and defined by s. 12; the appli- 
cant for a license to sign a requisition. (See supra, offence (1). 

By s. 6, A copy of every license granted or renewed under this Act shall be 
kept at the office or place whence it shall be issued, that any person may have a 
copy thereof, on payment of 1s. 

By s. 7, Every license granted under this Act shall continue in force from the 
date thereof till the 30th day of September then next ensuing, unless granted or 
renewed in the month of September, when it shall be in force till the 30th day of 
September in the year then next ensuing ; and every such license shall be renewed 
from year to year, and, whenever any change shall occur in the proprietary, 
subject to the regulations provided with respect to the granting of original 
licenses. 

By s. 8, The Clerks of Petty Sessions where such licenses shall be issued shall 
charge to the applicants for the same the sum of 5s. for each license, which, toge- 
ther with any sum received for a copy of the same, (see s. 6), shall be paid and 
accounted for, and returns made thereof, as is directed with respect to fees levied 
under 4 W. IV., No. 5. (See, post, “ Fees ”). 

(T) Appeal ].—By s8. 21, Appeal allowed when penalty awarded shall exceed £5. 
(See “ Appeal,” ante, p. 7). 

(U) Service of Summons ].—By 8.22, Any summons issued, commanding the 
appearance of any driver, conductor, guard, or stage-carriage proprietor, or any 
person or firm of any — to whom such carriage shall belong, for any offence 
under this Act, shall be well and sufficiently served if either the original ora 
copy of such summons be left with the known or acting book-keeper for such 
carriage, in any town or place into or through which such carriage shall be driven. 
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S. Id., 8.9. (One Justice].—(2) Any person keeping, using, or em- 
ploying, or being concerned, as proprietor or part-proprietor, in the 
keeping, using, or employing, of any stage-carriage, without having a 
license in force so to do, granted under thia Act. 

P. Fine £20: to be recovered as offence (1). 

S. Id., 8.10. [One Justice].—(3) Any person using or employing any 


stage-carriage, upon which all such particulars a3 required (vide Act, s. 10) 
shall not be truly painted in such legible and conspicuous letters, and in 
manner as required ; or, in case of such particulars, or any of them, being 
partially obliterated or defaced from or upon any such carriage, any such 
person neglecting to paint or cause to be painted again in manner afore- 
said every particular so obliterated or defaced. 

P. Fine £5: to be recovered as offence (1). 

S. Id.,s.11. [One Justice].—(4) Any outside passenger or luggage 
being carried on the top or roof of any stage-carriage, the top or roof of 
which from the ground shall be more than eight feet nine inches, or the 
bearing of which on the ground shall be less than four feet six inches 
from the centre of the track of the right or off wheel to the centre of the 
track of the left or near wheel. 

P. Fine £5 by driver, (x): to be recovered as offence (1). _ 

S. Id.,s.12. [One Justice].—(5) Carrying any greater number of 
outside passengers by any licensed stage-carriage than as specified and 
allowed, (see s. 12); or carrying any outside passengers by any stage- 
carriage not expressly licensed to carry ontside passengers. (Y) 


(v) Information against nearest Proprietor ).—By s. 23, All summonses, infor- 
mations, and convictions under this Act, for the recovery of any penalty, where 
there shall be more than one proprietor, and the proprietors shall reside in different 
places, shall be issued, laid, or prosecuted against such one or more of the said 
proprietors as shall reside in or nearest to the place where such summons shall be 
issu 

(w) Limitation of Actions ).—All prosecutions for offences against this Act shall 
be commenced within fourteen days after the offence shall haye been committed, 
and there shall be but one recovery for the same offence, except where the owners 
of iages are required to paint their names and the number of passengers 
which they may be licensed to carry, and to preserve the same in aclear and 
legible state; in which case such prosecution shall be commenced at any time, 
and any neglect in remedying the same for the space of one month shall be con- 
side a new offence. (S. 25). 

(x) Owners Liuble].—By s. 20, Whenever any penalty is, by this Act, imposed 
for any offence upon the driver, conductor, or guard of any stage-carriage, and 
not upon the proprietor thereof, and such driver, &c., shall not be known or cannot 
be found, then the proprietor shall be liable to every such penalty: Provided that, 
if such ietor shall make out to the satisfaction of the Justice before whom 
any complaint or information shall be heard, by suflicient evidence, not resting on 
his own testimony, that the offence was committed by such driver, &c., without 
the privity or knowledge of such proprietor, and that no profit, advantage, or 
benefit, either directly or indirectly, has accrued or can accrue to such proprietor 
therefrom, and that he has used his endeavour to find out such driver, &c., and 

iven all reasonable information in answer to inquiries respecting him, such 
$i ustice shall discharge the proprietor from such penalty, and shall levy the same 
upon such driver, or conductor, or guard, when found. 

(Y) Outside Passengers |.—By s. 18, The number of outside passengers by this 
Act allowed to be carried by any stage-carriage shall be exclusive of the driver, 
but including the conductor or guard, (if any); and no child in the lap shall be 


58 THE AUSTRALIAN MAGISTRATE. 


P. Fine £5 by driver, (Note x) : to be recovered as offence (1). 

S. Id., s. 14. [One Justice]—(6) Any luggage being carried on the 
top or roof of any stage-carriage drawn by four or more horses, and ex- 
ceeding ten feet nine inches in height from the ground; or such luggage 
being carried on the top or roof of any stage-carriage drawn by two or 
three horses only, and exceeding ten feet three inches in height from the 
ground, measuring to the highest point of any part of such luggage when 
placed on the roof of any such carriages respectively. 

P. Fine £5 by driver, (Note x): to be recovered as offence (1). 

S. Id., 8.15. [One Justice].—(7) Any person being allowed to sit or 
be carried upon any luggage placed on the roof of any stage-carriage ; or 
more than one passenger or other person, besides the driver, being allowed 
to sit or be carried upon the box with the driver of such carriage. 

P. Fine £5 by driver, (Note x): to be recovered as offence (1). 

S. Id., 8.16. [One Justice].—(8) The number of passengers at any 
one time conveyed in, upon, or about any licensed stage-carriage exceed- 
ing in the whole the number of passengers authorized by the license to 
be conveyed thereby ; or the number of inside or outside passengers at 
any one time conveyed in the inside of such carriage, or upon or about the 
outside thereof, exceeding the greatest number of inside or outside pas- 
sengers respectively specified in and allowed by such license. 

P. Fine, by grantee of license, £5 for every passenger so conveyed 
above allowed number, and also Fine £5 by driver. The fines to be 
recovered as offence (1). 

S. Id.,8. 17. [One Justice].—(9) The driver of any stage-carriage 
within the meaning of this Act refusing, upon the demand of any inside 
or outside passenger who has actually paid for his place, and is conveyed 
by such carriage, to stop such carriage at any toll or turnpike-gate, or to 
permit the collector who shall be so required, to count the number of 
passengers, or to measure or ascertain the height of the luggage, or to 
make such examination. 

P. Fine £5; and also, if more passengers carried than, or luggage 
exceed height, allowed by Act, forfeit double penalty imposed for every 
such offence: to be recovered as offence (1). 

S. Id. | One Justice].—(10). Any toll-collector, on being so required 
by any such passenger, neglecting or refusing to make such examination. 

P. Fine £5: to be recovered as offence (1). 

S. Id. [One Justice] (11) Any person endeavouring to evade such 
examination, by descending froin such stage-carriage previous to reaching 
any turnpike-gate, and re-ascending after passing tbe same. 

P. Fine £10: to be recovered as offence (1). 

S. Id., 8.18. [One Justice].—(12) The driver of any stage-carriage 
drawn by three or more horses, at any place where such carriage shall 
stop, quitting the box of such carriage, or the horses drawing the same, 
without delivering the reins into the hands of some fit person, or before 
some fit person shall be placed and shall stand at the horses’ heads, and 


counted a passenger; nor any child not in the lap, but under seven years of age, 
unless there be more than one, and then two of such children shall be considered 
as one passenger, and so on in the. same proportion. 
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shall have the command thereof, —or such person, so placed and standing 
at the heads of such horses, leaving such horses before some other proper 
person shall be placed and stand in like manner, and have the command 
of such horses, or before the driver shall have returned and seated himself 
upon the box, and taken the reins, —or such driver permitting any pas- 
senger or person other than himself to drive the horses drawing such 
carriage, —or such driver quitting the box without reasonable occasion, or 
for longer time than such occasion shall absolutely require,—or any guard 
to any such carriage, whilst the horses are harnessed, or in the act of 
being harnessed, to such carriage, and whilst any passenger shall be in, 
upon, or about the same, discharging any firearms, except for necessary 
defence of such carriage, or of the passengers or luggage being in or 
about the same,—or the driver, or conductor, or guard of such carriage 
neglecting to take due care of any luggage carried or to be carried by 
such carriage, or demanding or receiving for the fare of any passenger 
more than the sum which he shall be liable to pay, or more than the 
money properly chargeable for the carriage of any luggage; or, when 
thereto required, neglecting or refusing faithfully to account to his em- 
ployer for all moneys received by him in reapect of any passenger or 
luggage earried by such carriage ; or assaulting or using abusive or in- 
sulting language to any person travelling, or about to travel, or having 
travelled, as a passenger by such carriage, or to any person accompanying 
or attending upon such passenger in coming to or going from such 


P. Fine £5: to be recovered as offence (1). 

S. Id., 8.19. [One Justice].—(13) The driver, conductor, or guard 
of any stage-carriage, or any other person having the care thereof, or 
employed in or upon such carriage, through intoxication or negligence, or 
by wanton or furious driving, or by or through any other misconduct, 
endangering the safety of any passenger or other person, or injuring and 
endangering the property of the owner or proprietor of such stage-carriage, 
or of any other person. 

P. Fine £5: to be recovered as offence (1). Notes (T) (U) (v) (w) 





M. 13 Vic., No.5, 8.1. Bail comp.—If any person whatever shall be 
maimed, or otherwise injured, by reason of the careless or furious driving, 
or of the racing or other wilful misconduct, of any coachman or other 
person driving any stage-coach or other public carriage carrying passengers 
for hire, such careless or furious driving, or racing, or other wilful mis- 
conduct, &c., is misdemeanor. 

P. Fine and impr. 


CARRIERS. 
See “ Larceny,” “ SUNDAY.” 
F. 22 Vic., No.9. Bail disc.—Any person, being a bailee (z) of 
(z) Bailment is a delivery of a thing in trust for some special object or purpose, 


and upon a contract, express or implied, to conform to the object or purpose of the 
trust. (Story on “ Bailments,” p. 4). Two ingredients are essentially necessary to 
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goods or chattels, with intent to defraud, converting such goods or chattels, 
or any part thereof, to his own use, or the use of any person other than 
the owner thereof, is guilty of larceny. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. l., s. c., and w.; or (if male) 
h. 1. on roads 5—3 yrs. 

N.B.—S. c. never to exceed three lunar mths. tn one year. (1 Vic., c. 


90, s. 5). 
CARTER—LICENSED (ın Sypney). 


18 Vic., No. 28.—As the operations of this Act are limited to Sydney 
or eight miles therefrom, it is considered sufficient to make this general 
reference to it. 


CATTLE. 
See “ ABATTOIR,” “ ANIMALS,” “ BUTCHER, 


9 


tt LARCENY.” 


1. CATTLE DRIVING. 


S. 16 Vic., No.23, s. 1. [One Justice].— Cattle Driving.|—Any person 
driving, or causing to be driven, any cattle intended for sale, slaughter, or 
shipment, into or through any part of such towns or places to which the 
Governor shall have decided and notified in the Gazette that this Act 
shall apply, at any other hour except between the houra of 6 p.m. and 
8 a.m. 

P. Fine not exc. £1 a head: to be recovered either bv distress, (11 & 
12 Vic., c. 43, s. 19); or according to procedure of 5 W. IV., No. 22. (A) 

N.B.—“ Cattle” includes bulls, cows, oxen, heifers, and steers; but not 
milch cows, cattle in teams, or working cattle. (S. 2). 


2. CATTLE STEALING. 


S. 17 Vic., No. 3, s. 6. (B) [Two Justices].—Cattle Stealing].—(1) 
Any person taking, using, or in any manner working any cattle (c) the 





— —— 








constitute a bailment: 1, a delivery; and, 2, a trust; this latter word being used 
to signify the confidence one man reposes in another. This Act (22 Vic., No. 9) 
was passed in order to get rid of the difficulty of convicting of larceny where there 
is no fraudulent intention in the first instance,—where the goods were not obtained 
animo furandi. (See Arch. Cr. Pl., 273, and “ Larceny,” post). In R.v. Curran 
the younger, (a case reserved, decided April 10th, 1860), it was held by the full 
Court that a prisoner might be convicted under this Act, although the indictment 
was for simple larceny,—that a simple indictment for larceny, sustained by 
evidence of such a conversion, was sufficient to support a conviction. 

(a) Recovery of Penalty].—No power of distress or imprisonment being given 
by the statute creating the offence,—see Note to “ Abattoir,” ante, p.1, and “ Jus- 
tices, Mode of Recovery,” post, and ez parte Cockburn, post, Part III. 

(B) Procedure].—No information in writing is necessary previous to the issuing 
of a summons; and in any information, summons, warrant, conviction, commitment. 
or other proceeding for any offence contrary to this Act, it shall be sufficient if 
the offence be stated in the words thereof, declaring the offence; and the Justices 
may amend any proceedings before them on such terms as they shall think fit. 

S. 10). 

l (c) By s. 8, if the Justices before whom any person shall be brought under this 
Act, charged with the offence of working another person's cattle, shall, from the 
evidence given against such person, be of opinion that there ought to be a pro- 
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property of any other person, without the consent of the owner or other 
person in lawful possession thereof. 

P. Forfeit for every head of cattle 30 used not exc. £20, together with 
costs, to be assessed by such Justices; or, at the discretion of such Jus- 
tices, impr., with or without h. l., not exc. 12 mths.—If the fine adjudged 
be not paid either immediately or within such period appointed by the 
Justices at the time of conviction, impr., with or without h.l., for not exc. 
3 mths. where sum remaining unpaid shall not exc. £10; 4 mths. where 
said sum shall exc. £10, but not exc. £20; and 6 mths. where said sum 
shall exc. £20, unless the same be sooner paid, (s. 9). (11 & 12 Vic., c. 
43, s. 23). 

N.B.—If any person convicted under this section (s. 6) shall have paid 
the sum adjudged to be paid, together with costs, if awarded, or shall have 
received a remission thereof from the Crown, or shall have suffered the 
tmprisonment awarded for the non-payment thereof, he shall be released 
from all further proceedings for the same cause. (S. 7). 

S. Id., 8.5. [Two Justices |.—(2) Any person in whose possession, at 
or in any dwelling-house or other place, is found any skin or carcass, or 
any part thereof, of any stolen cattle, being unable to satisfy Justices 
sitting in Petty Sessions in open Court, that he came lawfully thereby. 

P. Fine not exc. £50, together with the charges previous to and at- 
tending the conviction; (see, infra, this section (s. 5) given at length). 
Fine to be recovered as offence (1). 





F. 7 §8 Geo. IV., c. 29, 8.25. Bail disc—(1) Stealing any horse, 
mare, gelding, colt, or filly ; or any bull, cow, ox, heifer, or calf; or any 
ram, ewe, sheep, or lamb; or wilfully killing the same with intent to 
steal the carcass or skin, or any part thereof. 

P. Tr. 15—10 yrs. ; or impr. not exc. 3 yrs., with h.l. and s. c.; or 
(if male) h. 1. on roads 10—5 yrs. (D) 

F. 1 §& 8 Geo. IV., c. 30, s. 16. Bail dise.—(2) Maliciously killing, 
maiming, or wounding any cattle. 

P. The same. — 

17 Vic., No. 3., s. 3.— Restitution of stolen Cattle may be awarded].— 
Any Justice of the Peace, upon complaint or information, on oath, that 
any cattle (E) suspected to have been stolen is in the possession of any 


secution for felony, such Justices may abstain from adjudicating in a summary 
manner thereon, and may deal with the case as one to be prosecuted at the Supreme 
or Circuit Court, or Court of General Sessions. 

(D) Offender may be convicted under s.6 of 17 Vic., No. 3).—If the jury, upon 
the trial of any person charged before any Court with the offence of stealing an 
cattle, shall be of opinion that such person did not commit the felony with whic 
he is charged, but did commit the misdemeanor of taking, using, or working any 
other person's cattle, (punishable summarily by 17 Vic., No. 3, s. 6), such jury 
may acquit such person of the felony, and may find him guilty of such misde- 
meanor, and he shall thereupon receive sentence accordingly, although such per- 
son may never have been charged or accused of such misdemeanor before any 
Justices or otherwise. (17 Vic., No. 3, 8.8. See iupra) 

(x) By s. 2, the word “cattle” shall extend to and include horses, mares, fillies, 
foals, colts; bulls, bullocks, cows, heifers, steers, calves ; sheep, lambs ; 
goats, pigs, mulos, and asses. The word “ vendor” shall include and mean the 
auctioneer or other agent of such vendor as well as such vendor himself. 
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person, may issue a summons to such person, requiring him to appear at a 
time and place mentioned in such summons, before any two Justices of 
the Peace ; or, in the discretion of such Justice, may issue a warrant in 
the first instance to apprehend and bring such person, at a time and place 
mentioned in such warrant, before any two Justices of the Peace; and 
also, if such Justice shall think fit, may issue his warrant to any constable, 
commanding him to seize any such cattle suspected to have been stolen, 
and detain the same until such information or complaint shall have been 
disposed of; and if, on the appearance of such person, so summoned or 
apprehended, or on proof of the service of such summons personally, 
or by leaving the same at the usual or last known place of abode of such 
person, two days before he was required to appear, it shall seem to such 
Justices, after hearing evidence, on oath or affirmation, that such cattle 
were stolen within the period of one year preceding from the person 
making complaint or laying the information, it shall be lawful for such 
Justices to adjudge him to be the owner of such cattle, and to issue a 
warrant under their hands and reals to any constable of the said colony, 
commanding him forthwith to seize such cattle wheresoever the same may 
be found, and to restore and give peaceable possession thereof to the per- 
son so adjudged to be the owner, as aforesaid: Provided always that 
nothing herein contained shall be construed or taken to discharge any 
person from any criminal prosecution for felony to be afterwards brought 
against such person, or to prevent the Justices committing such person for 
trial, or to deprive any person of any right he may have or might have 
had before the passing hereof. 

Id., s. 4.— Vendee who delivers cattle, or pays back sum received, may 
recover from hts vendor].— Any person from whom or from whose possession 
any cattle shall have been taken, under any such warrant as last afore- 
said, may recover from his vendor the amount paid by him as the purchase- 
money of such cattle ; and any vendor of such cattle who may repay or 
be compelled to repay the purchase-money he may have received for such 
cattle, may in like manner recover back from his vendor the amount he 
may have paid such last-mentioned vendor as the pnrchase-money of sach 
cattle ; and it shall be lawful for any Justice of the Peace, upon complaint, 
on oath, made bv any such person or vendor as aforesaid, or any person 
on his behalf, that such person or vendor has paid for such cattle, and that 
such cattle have been taken from him, or that he has paid or been com- 
pelled to repay the amount he received, to summon the party selling to 
such last-mentioned person or vendor to appear before any two Justices of 
the Peace, or to issue his warrant for the apprehension of such party 
selling ; and upon his appearance, or, in default thereof, upon proof of the 
due service of such summons, such Justices are hereby empowered to 
examine the parties, or either of them, and their respective witnesses, (if 
there be any), upon oath, touching the purchase and payment of the 
amount of the purchase-money for such cattle, and the restitution of the 
cattle purchased by such complainant, or the repayment of the sum re- 
ceived by him, and to make such order for the repayment of that amount, 
with the costs incurred in the recovery thereof, as shall to such Justices 
appear reasonable ; and in case such amount shall not be paid forthwith, 
or at the time to be appointed by such Justices, the same shall be levied 
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by distress and sale of the goods and chattels of the partv on whom such 
order for payment shall be made; and if such distress cannot be made, or 
shall prove insufficient, such Justices are hereby empowered to cause the 
party upon whom the order shall be made to be apprehended and com- 
mitted to any gaol or house of correction, there to remain for any period 
not exceeding three months, unless payment of the said amount, and of 
all costs and expenses attending the recovery thereof, shall be sooner 
made : Provided that the execution of such order shall be stayed for such 
time as such Justices may order, if the person from whom, or from whose 
possession, such cattle may have been taken, or on whom such order for 
payment shall be made, shall forthwith enter into a bond to the complainant, 

with two sufficient sureties, to the satisfaction of such Justices, and in 
such amount as they shall think reasonable, conditioned to prosecute to 
conviction, within the time aforesaid, the person guilty of having stolen 
such cattle; and such conviction within the time aforesaid shall supersede 
the order so made by such Justices as aforesaid; and no subsequent pro- 
ceedings shall be had thereon or upon the said bond: Provided also that 
it shall be lawful for such Justices, on the application of such party, and 
notice to the said complainant, to extend the time aforesaid. 

S. 5. Search Warrant.—If any witness shall prove on oath before a 
Justice of the Peace, that there is reasonable cause to suspect that the skin 
or carcass, or any parts of the skin or carcass, of any cattle stolen from 
any person, is concealed in any dwelling-house or other place, it shall be 
lawful for such Justice to issue a warrant, directing any constable to search 
such dwelling-house or place; and, if the skin or carcass of any cattle, 
or any part of any such skin or carcass, so suspected to have been stolen, 
shall be found in the possession of any person in or at such dwelling-house 
or other place specified in such warrant, with his knowledge, it shall be 
lawfal for any Justice before whom such person shall be brought, (unless 
such person shall satisfy the said Justice that he came lawfully by the 
same), to commit such person to the nearest gaol or lock-up in which he 
cap be conveniently confined, in order that he may be brought forward for 
trial at the next Court of Petty Sessions, (unless he enter into such bail, 
with one or more sufficient securities, as may be required for his appear- 
ance before such Court, which any Justice is hereby authorized and re- 
quired to take); and if such person so apprehended, after proof upon oath 
of such finding of such skin or carcass, or any part thereof, as aforesaid, 
shall not satisfy the Justices sitting at Petty Sessions in open Court, that 
he came lawfully thereby, he shall forfeit and pay any sum not exceeding 
fifty pounds, together with the charges previous to and attending his 
conviction. If not paid immediately, or within such period after the 
conviction as such Justices at the time of such conviction shall appoint, 
such Jastices shall commit the offender, with or without h. l., for not exc. 
3 mths. where the sum remaining unpaid shall not exceed £10; 4 mths. 
where the said sum shall exceed £10, and not exceed £20 ; and 6 mthe. 
where the said sum shall exceed £20 ; unless the said sums shall be sooner 
paid. (S. 9). As to Procedure, see supra, Note (B) to offence of working 


another’s cattle. 
CERTIORARI. 
See “ APPEAL.” 
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CHALLENGE. 


M. at Com. Law. Bail comp.—Provoking to fight or sending a chal- 
lenge,—sending a challenge,—or taking the same. 
P. Fine or impr., or both. (R. v. Phillips, 6 East, 464). 


CHEATING. 
See “ CONSPIRACIES,” “FALSE PRETENCES,” and “GAMING.” 


To constitute Cheating, a mere false representation is not sufficient : 
that would be obtaining money under false pretences. There must be a 
plausible contrivance, as by false weights, against which the ordinary 
prudence of individuals is no security. 

If a man in the course of his trade, openly carried on, puts a false 
mark or token upon a spurious article, so as to pass it off as a genuine 
one, and the article is sold and money obtained by means of the false mark 


or token, he is guilty of a cheat at Common Law. /R. v. Close, 3 Jur. 
N. S., 1309). 








M. at Com. Law. Bail comp.—Selling by false weights, &c. 
P. Fine and impr., with h. 1. (16 Vic., No. 18, s. 29). 


CHILD-MURDER. 


See “ConcEALiInG BIRTH.” 


CHILDREN. (F) 


See “ APPRENTICE,” “ BASTARD,” “JUVENILE OFFENDERS,” 
and “ Wives.” 


M. 22 Vic., No. 6. Bail comp.—(\) Child-desertion].—Any parent 
wilfully and without lawful or reasonable cause or excuse, deserting any 
of his children under the age of sixteen, and leaving such child without 
means of support,—such parent being able to maintain such child. 

P. Impr. not exc. 12 cal. m. 

F. 9 G. IV., c. 31, 8.21. Bail disc.—(2) Child-stealing].—By force 
or fraud, taking or decoying away, &c., any child under ten years of age, 
with intent to steal apparel, &c.; or knowingly receiving or harbouring 
such child. 


P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. l. and w.; or (if male) h. 1. 
on roads 5—3 yrs. 


CHLOROFORM. 


See “ ATTEMPTS.” 


(F) Legitimate and Illegitimate Children].—As the statutable provisions for the 
protection and redress of deserted children seem to be the same, whether the 
children are legitimate or not, it has been thought sufficient to give the subject in 
detail under title “ Bastard.” (See, ante, p. 39). 
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CHURCH. 
See “ MALICIOUS INJURIES.” 


S. 1 M.,c.3,s.2. (a) [Two Justices].—(1) Disturbing].—Any person 
or persona willingly and of purpose, by open and overt word, fact, act, or 
deed, maliciously or contemptuously molesting, letting, disturbing, vexing, 
or troubling, or by any other unlawful ways or means disquieting or mis- 
using any preacher in any of his open sermons, &c., in any church, chapel, 
churchyard, &c. 

P. Impr. for 3 mths., without bail or mainprize, and further to the 
Quarter Sessions next after the said 3 mths., at which surety for good 
behaviour for one whole year may be required. 

N.B.—The conviction must be by “two sufficient witnesses,” or by the 
confession of the offender. 

S. Id., s. 3. [Two Justices].—(2) Maliciously, willingly, or of pur- 
pose, molesting, letting, disturbing, vexing, disquieting, or otherwise 
troubling, any parson, vicar, &c., celebrating divine service, sacraments, 
&c., [including the present Common Form of Prayer, (1 Hawk, 140)]. 

P. The same. 

Š. Id.,s.4. [Two Justices].—(3) Aiding, procuring, or abetting offence. 

P. The same. 

S. Id.,s.7. [Two Justices].—(4) Persons willingly and unlawfull 
rescuing offenders apprehended, or hindering them from being apprehended. 

P. The like impr., and further, a fine of £5, (8.7): to be recovered 
either by distress, (s. 19 of 11 & 12 Vic., c. 43), or according to procedure 
of 5 W. IV., No. 22. See “ Abattoir,” ante, p. 1, and “ Justices, Reco- 
very of Fines,” post; and ex parte Cockburn, post, Part III. 





M. 1 W. & M., c. 18, 8. 18. (8) Bail comp.—(1) Disquieting or dis- 
turbing, or misusing, any preacher or teacher of any congregation, in any 
cathedral or parish church, chapel, or other congregation permitted by the 
Toleration Act. 

P. Fine of £20 on each offender. 

M. 52 G. III., c. 155, s. 12. (1) Bail comp.—(2) The like offence, 
Dissenters, [Roman Catholics, 31 G. III., c. 33, s. 10]. 





(a) Mr. Arnold, (Summary Convictions, p. 480), has suggested that this statute 
is inapplicable to the Established Church in England. See 1 Russell on Cr. & Ms., 
301, and Williams v. Glenister. (2 B & C., 699). — 

It has been thought advisable to give these statutes, although it is extremely 
ipo whether they can be considered to be in force in this Colony. See 

case of in re Ryan v. the Ipswich Bench, decided July, 1855, where it was held 
by the full Court that 5 & 6 Kaw. VI., c. 3, which prescribes the observance of 
certain church festivals, &c., was not in force. 

(m) Mode of Proceeding).—By 1 W. & M., c. 18, 8. 18, and 52 G. III., c. 155, s. 
12, on proof of the offence committed cither in a church or a dissenting chapel, 
before any Justice, by two or more credible witnesses, the offender is to find two 
sureties, to be bound by recognizances in the penal sum of £50, to answer for the 
offence ; and, in default, to be committed to prison till the next General or Quarter 
Sessions. The depositions should be taken in the erdinary way, and transmitted 
with the tor’s recognizance. 

1) 52 G. IIL, c. 155, does not apply to churches, &c., of the Church of England. 
( v. Marsh, 2 Phill., 203). 
F 
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P. Fine £40 on each offender, except Roman Catholic congregations, 
and then £20. 

M. at Com. Law. Bail compe The like at Common Law, (and 
see 2 & 3 Edw. VI., c. 1,s.2; 1 Eliz., c. 2, 8.9). 

P. Fine and impr., or both. 


CLERGYMEN. 


M. 9 G. IV., c. 31, s. 23. Bail comp.—Arresting on way to or during 
the service. 
P. Fine or impr., or both. 


CLERK. 
See ‘ EMBEZZLEMENT,” “ LARCENY.” 


CLERK OF PETTY SESSIONS. 


See “ Fees,” “ Frnes.” 


COAL AND COLLIERIES. 


The Acts regulating the sale of coals in Sydney and its vicinity are 
9 Vic., No. 8, and 10 Vic., No. 2. 


8. 18 Vic., No. 32,8 4. [Two Justices].—Every owner or agent (x) 
of any coal mine or colliery refusing to the Examiner of Coal Mines the 
means necessary for making, at all reasonable times, any entry, inspection, 
examination, or inquiry, under this Act ;—or wilfully obstructing any 
such Examiner in the execution of this Act. 

P. Fine £20-—£10 : to be recovered either by distress, (s. 19 of 11 & 
12 Vic., c. 43), or according to the procedure of 5 W. IV., No. 22). See 
“ Abattoir,” p. 1, and “ Justices, Recovery of Fines,” post; and ex parte 
Cockburn, post, Part III. 


COIN. 


F. 9 Vic., No. 1., ss. 2, 3. Bail disc.—(1) Counterfeiting gold or 
silver coin; gilding or silvering counterfeit coin to make it resemble 
current coin; gilding or silvering blanks with intent to make counterfeit 
coin of them; colouring or altering genuine coin with intent to make it 
pass for a higher coin, &c. (L) 


(K) The term “owner” shall mean the immediate proprietor or lessee; and the 
term “ agent,” any person having the care and direction of any mine on behalf of 
the owner. (S. 5). By s. 1, the Governor is empowered to appoint Examiners of 
Coal Mines. 

(L) Any person finding In any place whatever, or in the possession of any person 
having the same without lawful excuse, any false coin or coining tools, may seize 
the same, and carry the same forthwith before some Justice; and a search warrant 
may be granted for counterfeit coin and coining tools; and the same shall be 
socured, as evidence against the offender. (8.12). In England, the Mint Autho- 
rities pay, in all cases, the costs of the prosecution, if it be carried on under their 
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P. Tr. life—7 yrs.; or impr. not exc. 4 yrs., h. 1., and s.c., (s. 16); 
or A male) h. l. on roads 15—5 years; (if female), impr. 7—2 yrs., h. l. 
and s. c. 

F. Id., 3.4. Bail disc.—(2) Impairing current gold or silver coin. 

P. Tr. 14—7 yrs.; or impr. not exc. 3 yrs., h.l. and s.c.; or (if male) 
h. 1. on roads 10—5 yrs. ; (èf female), impr. 5—2 yrs. and h. 1. 

F. Id. s. 5. Bail disc.—(3) Buying, selling, &c., or importing coun- 
terfeit coin. 

P. The same as offence (1). 

M. Id., s. 6. Bail — Uttering counterfeit gold or silver coin. 

P. Impr. not exc. 1 yr., h.l. and s. c. 

F. Id. Bail disc.—(5) Second offence is felony. (m) 

P. Same as offence (1). 

M. Id. Bail comp.—(6) Uttering same. accompanied by possession of 
pe counterfeit coin, or uttering any other counterfeit coin, within ten 

ys. 

P. Impr. not exc. 2 yrs., h. l. and s. c. 

F. Id. Bail disc.—(T) Second offence is felony. 

P. Same as offence (1). 

M. Id.,8.7. Bail comp.—(8) Having possession of three or more 
pieces of counterfeit coin, with intent to utter the same. 

P. Impr. not exc. 3 yrs., h. l. and s. c. 

F. Id. Bail disc.—(9) Second offence is felony. 

P. Same as offence (1). 

F. Id., s.8. Bail disc-—(10) Any clerk, officer, or deputy, signing or 
certifying any copy of any such information, &c., as such clerk, or utter- 
ing any copy thereof with a false or counterfeit signature thereto, knowing 
the`same to be false or counterfeit. 

P. Tr. 14—7 yrs.; or impr. not exe. 2 yrs., h. l. and s.c.; or (if male) 
h. L on roads 10—5 yrs.; (if fe.nale), impr. 5—2 yrs., h. l. and s. ¢. 

F. Id., s. 9. Bail disc.—(11) Making or mending, or having pos- 
session of, coining tools, without lawful authority, &c. 

P. Same as offence (1). 

F. Id., 8.10. Bail disc.—(12) Counterfeiting copper coin, or making 
or mending, or selling, receiving, or having in possession without autho- 
rity, any tools, &c., for such coin. 

P. Tr. not exc. 7 yrs.; or impr. not exe. 2 yrs., h. l. and s. e.; or (if 
male) h. 1. on roads 5—3 yrs.; (if female), impr. 3—1 yr., h.l. and s. c. 

M. Id. Bail comp.—(13) Uttering false copper coin, or having pos- 
session of three or more pieces thereof, with intent to utter. 


direction. It would be advisable, therefore, to communicate with the Deputy 
Master of the Mint in Sydney, and lay before him the facts of the case, and receive 

(m) By s. 8, a copy of the previous information, indictment, and conviction, 
purporting to be signed and certified as a true copy by the Clerk of the Court, or 
other officer having the custody of the records of the Court, where the offender 
was first convicted, or by the deputy of such clerk or officer, shall, upon proof of 
the identity of the person of the offender, be sufficient evidence of the previous 
information, éc., without proof of the signature or official character of the person 
appearing to have signed and certified the same. n 

F 
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COMMITTAL. 
See “ARREST,” “ APPREHENSION,” “ JUSTICES.” 


COMPOUNDING. 


Compounding of felony is the taking reward for forebearing to prose- 
cute an offence of that description; one kind of it (known as theftbote), 
is where party robbed takes his goods again, or other amends, upon 
agreement not to prosecute. 


M. at Com. Law. Bail comp.—Compounding a felony. 

P. Fine and impr. (1 Hawk, c. 59, s. 5). 

M. at Com. Law. Bail comp.—Compounding a misdemeanor without 
legal sanction. 

P. Same. (5 East, 298). 

M. 18 Eliz., c. 5, 2. 4.; 56 G. III., c. 138, 8.14. Bail comp.—Com- 
pounding informations in penal statutes without leave of Court. 

P. The same. 

F. 7&8 G. IV., c. 29, s. 58. Bail disc.—Any person corruptly taking 
any money or reward, directly or indirectly, under pretence, or upon 
account of, helping any person to any chattel, money, valuable security, 
or other property whatsoever, which shall have been stolen, taken, ob- 
tained, or converted under the provisions of this Act. 

P. Tr. life—7 yrs.; or impr. nut exc. 4 yrs., and w.; or (if male) 
h. 1l. on roads 15—5 yrs.; (if female), impr. 7—2 yrs., h. l. and 3. c.. 


CONCEALING BIRTH. (o). 


M. 9 G. IV., c. 31, 8. 14. Bail disc.—By woman, of child, by secret 
burying, or otherwise disposing of the dead body. 
P. Impr. not exc. 2 yrs. and h. 1. 


CONFESSION. 
See ** EvipEnce.”’ 


No confession which is tendered in evidence on any criminal proceeding 
shall be received which has been induced by any untrue representation, or 


(N) Evidence, §c.}—S. 14 provides that the evidence of any witness, even though 
not an officer of the Mint, shall be sufficient proof of coin being counterfeit. By 
8. 15, accessories before the fact, in all felonics under this Act, shall be punished 
as principals ; accessories after the fact shall be liable to imprisonment for not 
eee | 2 years. 8.17 provides for offences under this Act committed within 
the jurisdiction of the Admiralty ; and s. 18 contains the rules of interpretation 
as to current coin, counterfeit coin, and criminal possession. 

(0) A person acquitted of child-murder may be found guilty of concealing 
the birth, if the evidence justifies such a finding. (9 G. IV., c. 31, s. 14). A tem- 

rary disposition of the body is sufficient, as placing it under the bolster of a 

although with the intention of removing it elsewhere when an opportunity 
offered. (R. v. Perry, 24 L. J. M. C., 187). 
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by any threat or promise whatever ; and every confession made after any 
such representation, or threat, or promise, shall be deemed to have been 
induced thereby, unless the contrary be shown. (22 Vic., No. 7, s. 11). 

In a case (R. v. Spring § Mason) at the last Goulburn Assizes, March, 
1860, the effect of this section was much considered. The prisoners were 
indicted for the murder of one De Witt, who had disappeared under cir- 
cumstances of suspicion ; the prisoners stated that he was drowned; they 
were apprehended, and the dead body was found floating in a creek. 

The constable, in giving his evidence, deposed that when the body was 
found, he went to the prisoners, who were confined in separate cells ; he 
swore that he first saw Spring by himself, and said, “ We have found De 
Witt; it appears that he was murdered, not drowned.” The prisoner’s 
counsel objected that what Spring said in reply was inadmissible, as being 
within the above section,—induced by an untrue misrepresentation. 

Mr. Justice Wise :— “ Although, before this statute, the statement 
would certainly have been admissible, the latter part of the section throws 
the onus of proving want of inducement on the Crown: the words of the 
section are, ‘every confession made after such misrepresentation,’ and 
not ‘in consequence of.’ As regards the meaning of the word ‘ untrue,’ 
it may mean the statement of that which is known to be untrue, or the 
statement of that, as true, which is not known to be true; both of these 
meanings are comprehended by the word untrue. Therefore, as the con- 
stable did not know that a murder had been committed, and the natural 
inference from his words was that he did know it, he stated that which he 
did not know to be true. The reply of Spring is inadmissible.”’ 

This decision is, it is believed, the first that has been given on this 
section. 


CONSPIRACY. 


Conspiracy is where two, or more than two, agree to do an illegal thing, 
that is, either (1), to effect something in itself unlawful ; or, (2), to effect by 
means something in itself indifferent or even lawful. “ It has,” 

remarks Tindal, C. J., (O'Connell v. R., 11 Cl. & F., 233), “always 
been held to be the law, that the gist of the offence of conspiracy is the 
bare engagement and association to break the law, whether any act be 
done in pursuance thereof by the conspirators or not.” Hence, the agree- 
ing of divers persons together to raise discontent and disaffection among 
the Queen’s subjects is indictable. So, the agreeing and conspiring toge- 
ther to cheat or defraud the Government, (2. v. Thompson, 16 Q. B., 832), 
or a private individual, (R. v. Kenrick, 5 Q. B., 49), or obtain money 
by false pretences, or to obstruct, prevent, pervert, or defeat the course 
of public justice, (see 16 Vic., No. 17, s. 29), constitutes an indictable 
misdemeanor. So, by false reports, to raise fictitiously the price of shares 
in stock, that the Queen’s subjects may be deceived and injured, and that, 
at their expense, a profit may be made by the conspirators, is a misde- 
meanor. (Burnes v. Pennell, 2 H. of L. Cases, 525). An indictment that 
8 sold B a mare for £39; that while the price was unpaid, B and C con- 
spired, by false and fraudulent representations made to S, that the mare 
was unsound, and that B had re-sold her for £27, to induce 5 to accept £27, 

F 3 
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instead of the agrced-on price of £39, and thereby to defraud S of £12. 
Held that the indictment was good, and that, being supported by proof 
of the facts alleged, warranted conviction. (R. v Carlisle, 23 L. J. M. C., 
110). “To render prisoners liable, the Act need not be successful.” 

_ Evidence|.—A foundation should first be laid, by sufficient proof, 
éstablishing, prima facie, the fact of conspiracy between the parties, or, 
at least, tending to establish such fact; the connection of the conspirators 
being shown, every act and declaration of each, in pursuance of the 
- common object, is, by law, the act and declaration of all, and is therefore 
evidence against each of them. A conspiracy is generally proved by 
circumstantial evidence, and the detached acts of the different parties 
accused, their written correspondence, entries made by them, and other 
documents in their possession relative to the main design, will sometimes, 
of necessity, be admitted as steps to establish the conspiracy. If there 
be no express proof of the conspiracy itself, such overt acts as tend to 
prove it should first be collected and proved, and then the remaining overt 
acts may be given in evidence. (R. v. Murphy, 8 C. & P., 297). 

As to the distinction between declarations in pursuance of the conapi- 
racy dnd mere narratives, see R. v. Blake, 6 Q.B., 126. 

If two be charged with a conspiracy, and there be not sufficient evi- 
dence against one, the other must be discharged. For the same reason, a 
husband and wife cannot alone be indicted for a conspiracy, for these 
are but one person in law. But if two be indicted for having conspired 
with others who are not tried, then, if one be acquitted, the other may 
still be convicted. (1 Hawk, 72, s. 8). 

M. at Com. Law. Bail comp.—By two or more persons: 1. To charge 
another with crime; 2. To injure others; 3. To commit illegal offences ; 
4. To pervert the course of justice; 5. To effect legal purposes by im- 
proper means. 

P. Fine and impr., (with h. 1., 16 Vic., No. 18, s. 28), or both. 


CONTEMPT. 


The question whether Justices in Petty Sessions have power to commit 
a party for contempt, for using insulting language, and such like offences, 
has arisen in several cases, (Mayhew v. Locke, 7 Taunt., 63); and, 
although the better opinion would appear to be that they have the power, 
it will be still more prudent for the Justices not to exercise it, but to expel 
the refractory party from their presence If, however, they decide on 
committing, they must do so by warrant in writing, and for a time cerlain. 


(5 B. & Ald., 894). 


CONSTABLE. 
See “ Poxice.” 
[See 21 Jas. I., c. 12, and 24 G. II., c. 44, Call., 714]. 


The following instructions have been promulgated in England for the 
guidance of constables, and are well worthy of the attentive consideration 
of all appointed to discharge similar duties in this Colony :— 
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The Constable may arrest one whom he has just cause to suspect to be 
about to commit a felony. Thus, when a drunken person, or a man in a 
violent passion, threatens the life of another, the constable should interfere 
and arrest. 

He should arrest any person having in his possession any pick-lock-key, 
crow, jack, bit, or other implement, with intent feloniously to break into 
any dwelling-house, warehouse, coach-house, outhouse, or stable; or any 
person armed with any gun, pistol, hanger, cutlass, bludgeon, or offensive 
weapon, or having upon him any instrument, with intent to commit any 
felonious act. 

Every person found in any dwelling-house, warehouse, coach-house, 
outhouse, or stable, or in any enclosed yard, garden, or area, and being 
there for any unlawful purpose, may be arrested. 

In each of these cases, the constable must judge from the situation and 
behaviour of the party, what his intention is. In some cases no doubt 
can exist; as when the party is a notorious thief, or acting with those 
who are thieves; or when the party is seen to try people’s pockets in a 
crowd, or to attempt to break into a house, or to endeavour to take any 
property secretly from another. The constable will not act hastily, in 
case the intention is not clear, but content himself with watching closely 
the suspected party, that he may discover his design. 

The constable must arrest anyone whom he sees in the aet of committing 
a felony, or anyone whom another positively charges with having com- 
mitted a felony, or whom another suspects of having committed a felony, 
if the suspicion appear to the constable to be well founded, and provided 
the person so suspecting go with the conetable. 

Though no charge be made, yet, if the constable suspect a person to 
have committed a felony, he should arrest him; and if he have reason- 
able grounds for his suspicion, he will be justified, even though it should 
afterwards appear that no felony was in fact committed; but the constable 
must be cautious in thus acting upon his own suspicions. 

Generally, if the arrest was made discreetly and fairly in pursuit of an 
offender, and not from any private malice or ill-will, the constable need 
not doubt that the law will protect him. 

If, after sunset, and before sun-rising, the constable shall see anyone 
carrying a buncle or goods which he suspects were stolen, he should stop 
aud examine the person, and detain him; but here also he should judge 
from circumstances, (such as appearance and manner of the party, his 
account of himself, and the like), whether he has really got stolen goods, 
before he actually takes him into custody. 

The constable must make every exertion to effect the arrest, and the 
law gives him abundant power for the purpose. If the felon or party 
accused of felony fly, he may be immediately followed wherever he goes ; 
aud if he take refuge in a house, the constable may break open the door, 
if necessary, to get in, first stating who he is, and his business; but the 
breaking open outer doors is so dangerous a proceeding, that the con- 
stable should never resort to it except in extreme cases, and when an 
immediate arrest is necessary. 

There are some cases in which a constable may and ought to break into 
a house, although no felony has been committed, when the necensity of 
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the case will not admit of delay; as when persons are fighting furiously in 
a house, or when a house has been entered by others with a felonious intent, 
and a felony will probably be committed unless the constable interfere, 
and there are no other means of entering; except in such cases, it is 
better, in general, that the constable should wait till he has a warrant 
from a Magistrate for the purpose. 

If a prisoner should escape, he may be re-taken, and, in immediate 
pursuit, the constable may follow him into any place or any house. 

If a constable find his exertions insufficient to effect the arrest, he 
ought to require all persons present to assist him, and they are bound 
to do so. 

In cases of actual breaches of the peace, as riots, affrays, assaults, and 
the like, committed within the view of the constable, he should imme- 
diately interfere, (first giving public notice of his office, if he be not 
already known), separate the combatanta, and prevent others from joining 
in the fray. If the riot, &c., be of a serious nature, or if the offenders 
do not immediately desist, he should take them into custody, securing 
also the principal instigators of the tumult, and doing everything in his 
power to restore quiet. 

A constable, in cases of assault which have not been committed in his 
presence, or within his view, is not authorized to arrest, or assist in 
arresting, the party charged, nor is he to receive a person so charged into 
his custody, unless the party has been arrested by some other constable 
who saw the assault committed. 

i T may arrest anyone assaulting or opposing him in the execution of 
is duty. 

If a person forcibly enter the house of another, the constable may, at 
the request of the owner, turn him out directly ; if he have entered peace- 
ably, but having no right to enter, and the owner request the constable 
to turn him out, the constable should first request him to go out, and 
unless he do so, he should turn him out; in either case, using no more 
force than is necessary for the purpose. 

When the offence has not yet been committed, but when a breach of 
the peace is likely to take place, as when persons are openly preparing to 
fight, the constable should take the parties concerned into custody; if 
they fly into a house, or are making preparations to fight within the 
house, the constable should enter the house to prevent them, and likewise 
take the parties into custody; and should the doors be closed, he may 
break them open, if adinission be refused, after giving notice of his 
office, and his object in entering. 

If a party threaten another with immediate personal violence, or offer 
to strike, the constable should interfere and prevent a breach of the peace ; 
if one draw a weapon upon another, attempting to strike, the constable 
should take him into custody. If persons be merely quarrelling or in- 
sulting each other by words, the censtable has no right to take them into 
custody, but should be readv to prevent a breach of the peace. 

The constable ought to arrest, and take before a Justice, any person 
walking about the streets, and exposing to view in the street any 
obscene priat or exhibition. 

If a party charged with a misdemeanor escape out of custody, he may 
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be pursued immediately anywhere ; and if he take refuge in a house, the 
doors may be broken open after demand of admission, and after notifica- 
tion by the constable of his office and object in coming. 

After arrest, the constable is in all cases to treat a prisoner properly, 
and impose only such constraint upon him as may be necessary for his 
safe custody. 

The constable is bound to follow the directions contained in a warrant, 
and to execute it with secrecy and despatch ; the power given to him for 
the purpose of arresting has been already shown. If the warrant cannot 
be — immediately, it should be executed as soon as possible after- 
wards. 

The constable must execute the warrant himself, or, when he calls in 
assistance, must be actually present. Upon all occasions he ought to state 
his authority, if it be not generally known, and should show his warrant 
when required to do so; but he should never part with the possession of 
the warrant, as it may be wanted afterwards for his own justification. 

Upon the arrest being made, the prisoner is to be taken before the 
Magistrate as soon as convenient. When the prisoner is brought to the 
Justice, he still remains in custody of the constable until his discharge or 
committal, or until the officer receives the orders of the Justice. 

The constable may enter a house to search for stolen goods, having first 
got a search-warrant from a Magistrate for that purpose. He should, 
when it is possible to do so, execute it in the day-time. If he find the 
goods mentioned, he is to take them to a Magistrate, and, when the war- 
raat so directs, he must take the person also in whose possession they are 
found. To avoid mistakes, the person who applies for the warrant ought 
to attend at the search to identify the goods. 

The constable has power to apprehend and carry before a Justice of the 
Peace every common prostitute wandering in the public streets, public 
highways, or in any place of public resort, behaving in a riotous or indecent 
manner; every person wandering abroad, or placing himself or herself 
in any public street or highway, court, or passage, to beg or gather alms, 
or causing or procuring, or encouraging, any child so to do, all such being 
declared by the law to be idle and disorderly persons; every person wan- 
dering abroad, or lodging in any barn or outhouse, or in any deserted or 
unoccupied building, or in the open air, or under a tent, or in any cart 
or waggon, not having any visible means of subsistence, and not giving 
& poor account of himself or herself; every person wandering abroad, 
and endeavouring, by the exposure of wounds or deformities, to obtain or 
gather alms; every person going about as a gatherer or collector of alms, 
or endeavouring to procure charitable contributions of any nature or kind, 
under any false or fraudulent pretence; every person playing or betting 
in any street, road, highway, or otber open or public place, at or with 
any table or instrument of gaming, at any game or pretended game of 
chance. In the cases above mentioned, the constable has, by law, power 
to arrest. 

Protection of Constables|.—By s. 23 of 16 Vic., No. 33, it is provided 
that, when any action shall be brought againat any Chief or other constable 
for any act done in obedience to the warrant of a Magistrate, such Chief 
or other constable shall not be responsible for any irregularity in the 
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issuing of such warrant, or for any want of jurisdiction in the Magistrate 
issuing the same; and such Chief or other constable may plead the general 
issue, and give such warrant in evidence; and upon producing such war- 
rant, and proving that the signature thereto is the handwriting of the 
person whose name shall appear subscribed thereto, and that such person 
is reputed to be and acts as a Magistrate, possessing jurisdiction in the 
case, and that the act or acts complained of were done in obedience to 
such warrant, the jury shall find a verdict for such constable, and he shall 
recover his costs of suit. 

16 Vic., No. 33, s. 8, gives the following Oath to be taken by the 

members of the Police Force :— 

“I, A. B., do swear that I will well and truly serve our Sovereign 
Lady the Queen in the office of Inspector-General of the Police De- 
partment, [Superintendent of Police for the Metropolitan District, 
Superintendent of Mounted Patrol for Roads and Gold Escorts, Chief 
or other constable, (as the case may be) |, without favour or affection, 
malice or ill-will; that I will see and cause Her Majesty's peace to 
be kept and preserved; and that I will prevent, to the best of my 
power, all offences against the same; and that, while I shall continue 
to hold the said office, I will, to the best of my skill and knowledge, ' 
discharge all the duties thereof, in the execution of warrants and 
otherwise, faithfully according to law; and that I do not now belong 
to, and that I will not, while I hold the said office, join, subscribe, or 
belong to, any political society whatsoever, or to any secret society 
whatsoever, unless to the society of Freemasons.—So help me God.” 

The said oath shall be administered either at General or Petty Sessions, 

or otherwise by any Justice of the Peace, and shall in all cases be sub- 
scribed by the person taking the same; and the oath so taken by the 
Inspector-General shall be forthwith transmitted to the Colonial Secretary 
by the Justice or Justices before whom the same was taken; and the oaths 
so taken and subscribed by all other persons appointed under this Act, 
shall be forwarded by the Justice or Justices before whom the same were 
taken, to the [nspector-General. 


S. 16 Vic., No. 33, 8.9. [Two Justices].—(1) Any Chief or other 
Constable holding office under this Act, neglecting or refusing to obey and 
execute any warrant directed to be by him executed, or guilty of any 
neglect or violation of duty in his office. 

P. Fine not exc. £5: to be deducted from any accruing salary under 
this Act, upon a certificate thereof, to be by the convicting Justices trans- 
mitted to the Colonial Treasurer ; and, at their discretion, dismissal. (P) 

N.B.—Such Chief or other Constable may appeal to the Governor. 

S. Id., 8.10. [Two Justices].—(2) Any Chief or other Constable not 


(P) Appropriation of Penalties, Evidence].—All fines under this Act to be 
applied to the Police Reward Fund, (s. 22); and, by s. 16, common reputation shall 
be deemed to be sufficient prima facie evidence of the right of the Inspector- 
General, or other member of the Force, to hold or execute his office, or as to his 
holding such office ; and it shall not be necessary to have or produce any written 
appointment, or any oath, affidavit, or other document or matter whatsoever, in 
proof of such right. 
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delivering over, within one week after he shall have been dismissed from, 
or shall have ceased to hold, his office, all and every the arms, ammunition, 
and accoutrements, horse, saddle, bridle, clothing, and other appointments 
whatsoever, which may have been supplied to him for the execution of 
such office, to such person as may be appointed by the Inspector-General 
in the Metropolitan district, or by the several Benches of Magistrates in 
all other districts, to receive them. 

P. Impr. and h. 1. for not exc. 3 mths., and seizure of said articles. 

S. ld., 8.11. [Two Justices] —(3) Any Chief or other Constable 
resigning, withdrawing, or absenting himself, without previous permission, 
in writing, so to do by the Inspector-General or Benches of Magistrates, 
respectively, ander whom he may be placed; or before the expiration of 
three months’ notice of his intention so to resign or withdraw. 

P. Fine not exc. £10; or, on failure of payment, impr. and h. l. for 
not exc. 3 mths., (s. 23 of 11 & 12 Vic., c. 43); and offender is liable to 
serve out his time, and to forfeiture of any allowance, remuneration, or 
superannuation to which he might otherwise be entitled. (See s. 21 of 16 
Vic., No. 33). 

N.B.—This section does not apply to any constable procured under the 
Police Recruiting Act, 17 Vic., No. 30, s. 6. 

S. 16 Vic., No. 33, 8.12. [One Justice].—(4) Any toll-collector de- 
manding or receiving any duty or toll contrary to this Act. (Q) 

P. Fine not exc. £10: to be recovered by distress, (s. 12 of 16 Vic., 
No. 33) ; and, in default of distress, impr. not exc. 3 cal. m. (S. 22 of 11 
& 12 Vie., c. 43). 

S. Id.,s.14. [One Justice].—(5) Any person duly summoned on in- 
quiries instituted under this Act, (R) and respecting any charge against 
any member of the Police Force, not attending at the time and place named 
in the summons, or attending and refusing to be sworn, or, being sworn, 
refusing to give evidence, or to answer all such questions as may be legally 
demanded of him. 

P. Fine not exc. £5; in default of payment, impr. not exc. 1 mth. 
(See s. 23 of 11 & 12 Vic., c. 43). 

S. Id., 8.15. [Two Justices].—(6) Any person, not being a member 
of the Police Force under this Act, having in his or her possession any 


(a) By s 12, The Inspector-General, &c., and all Chief and other constables, 
being on actual duty, and in proper dress or undress as such, and all prisoners 
under their charge, and all carriages and horses exclusively employed in carrying 
or conveying such persons, or their prisoners or baggage, or returning therefrom, 
and not otherwise engaged or employed, shall be exempt from payment of any 
2 or dues otherwise demandable in passing any toll-gate, turnpike road, bridge, 
or fe 
(B) By s. 14, The Inspector-General, &c., or any Justice, may examine on oath 
into the truth of any charge, on complaint preferred against any member of the 
Police Force holding office under this Act, (see supra, offence 3), of any neglect or 
violation of duty in his office, and also into the matter of any appeal under the 
proviso of s. 8; and, by s. 15, such Inspector, &c., or Justice, may issue a sum- 
mons, requiring all sunk persons named therein to appear before him, at a place 
and time to be therein appointed, to give evidence as to all matters or things 
known to such persons respecting any such charge or complaint preferred against 
any such member of the Police Force, 
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arms or ammunition, or any article of clothing, accoutrements, or appoint- 
ments, supplied to any member of the Force, and not being able satisfacto- 
rily to account for his or her possession thereof,—or putting on or assuming 
the dress, name, designation, or description of any member of the Force, 
or of any class of such members, for the purpose of thereby obtaining 
admiasion into any house or other place, or of doing or procuring to be 
done any other act which such person or persons so putting on or assuming 
such dress, name, designation, or description, would not by law be entitled 
to do or procure to be done by his or their own authority. 

P. Fine not exc. £10: to be recovered by distress, or, in default of 
payment thereof, impr. with h. 1. for not exc. 3 mths. (11 & 12 Vic., c. 43, 
ss. 19, 22). 

S. 6 W. IV., No. 4, 8.12. [One Justice].—(7) Any constable failing 
or neglecting to report to the Police Magistrate, or Justice of the town, 
any dog which shall be kept in his division, &c., without being duly 
registered. 

P. Fine 20s.—10s. for each dog: to be recovered either by distress, 
(s. 19 of 11 & 12 Vic., c. 43), or according to 5 W. IV., No. 22. (See 
«“ Justices, Recovery of Fines,” where s. 1 of 5 W. IV., No. 22, is given 
at length). 

S. Id., s. 13. [One Justice].—(8) Any constable neglecting to destroy, 
or to use his best endeavours to destroy, every dog which he shall find at 
large, contrary to the provisions of this Act, within his division, &c. 

P. Fine 203.— 10s. : to be recovered as offence (7). 

S. Id., 8.14. [One Justice].—(9) Any constable or other person wil- 
fully or maliciously killing or destroying any dog which shall not be at 
large contrary to the provisions of this Act. 

P. Fine £5—£1, and full value of the dog: to be recoverd as offence 
(7). See “ Dog,” post. 





M. at Com. Law. Bail dise.—(1) Refusing to execute the office when 
required by law to do so, [e. g., as chief or petty constable, &c.], or neg- 
lecting duty. 

251) Fine or impr., or both. (2. v. Bowen, 1 B. & C.,585; Ar. Cr. Pl., 

M. at Com. Law. Bail comp.—(2) Any person refusing to assist a 
constable when called upon. 

P. The same. (1 Car. & M., 314; Wise on Riots, 55). 


CONVICT. 
See “ FELON.” 


CORONER. 


The office of Coroner is very ancient. He is called Coroner, (Coronator), 
says Blackstone, because he has principally to do with pleas of the Crown. 
The office is both ministerial and judicial, but chiefly judicial, (Garnett v. 
Ferrand, 6 B. & C., 625, sed quere by Lord Abinger; Jewison v. Dyson, 
9 M. & W., 585); it consists, chiefly, in inquiring, when any person is 
slain, or dies suddenly or in prison, concerning the manner of his death. 
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It is a Court of Record; there must be twelve jurymen, and they must 
concur in their verdict; but by s. 34 of 11 Vic., No. 20, (the Jury Act), 
it is provided that, in thinly-populated districts, it shall be lawful for the 
Coroner, at his discretion, to swear a jury of any number, not less than 
five, and the verdict of such jury shall be as valid and effectual in law as 
if the accustomed number were impannelled and sworn. 

By s. 40, Any man, being duly summoned and returned to serve as a juror 
upon any inquest before any Coroner, and, after being openly called three 
times, not appearing and serving as a juror, shall be fined not exc. £5, (to 
be imposed by the Coroner), unless some reasonable excuse, on oath, be 
proved: the Coroner is to make out a certificate, and sign it, containing 
Christian and surname of defaulter, residence, and calling. 

The inquest must sit super visum corporis, for if the body cannot be 
found, the Coroner cannot sit, except by virtue of a Special Commission. 
In this colony the Governor’s commission empowers him to appoint Coro- 
ners. 5S. 4 of 7 G. IV., c. 64, requires every Coroner upon any inqui- 
sition, under penalty,—to take the evidence in writing,—to bind witnesses, 
by recognizance, to appear at the trial,—and to certify and subscribe the 
same, and the inquisition. 

1 Vic., No. 3, provides for the attendance and remuneration of duly 
qualified medical witnesses. 

The late Act of 19 Vic., No. 17, provides that foreign medical prac- 
titioners, properly qualified, shall be deemed legally qualified practitioners, 
so as to be qualified as medical witnesses on Coroners’ inquests and other 
inquiries, modifying 9 Vic., No. 12, and 2 Vic., No. 22. 

It is the duty of the Coroner to read over to every witness examined on 
the inquest the evidence he has given, and desire the witness to sign it. 
R. v. Plummer, 1 C. & K., 600). It is the duty of the Coroner to bind over 
all those witnesses who prove any material facts against the accused, and 
— called for the purpose of exculpating him. (R. v. Taylor, 9 C. 

-» 672). 

By 29 i of 16 Vic., No. 18, verdicts of murder and of manslaughter, 
returned by a jury at a Coroner’s inquest, and the warrant of committal, 
or recognizance of bail thereupon issued or taken, are to be deemed 
equivalent to ordinary committals, or holding to bail by Magistrates. 

1. A Coroner’s inquest should be held in all cases of violent death, 
casualties by which death ensues, sudden deaths, persons found dead, 
persons dying in prison, lunatics who die by suicide, and persons com- 
mitting suicide, for the purpose of inquiring into and ascertaining the 
manner of the death. If a constable, or anyone in authority, knowingly 
suffer any person to be buried who died in the manner mentioned in any 
of the above cases, he will be liable to a criminal prosecution, and the 
body of the person buried must be taken up again for inquiry. 

2. In all cases of violent and unnatural deaths in houses or other 
buildings, the Coroner shall be sent for, if possible, whilst the body 
remains in the same position as when the party died. 

3. The duty of the constable or other peace officer, when any of the 
above cases occur in his own knowledge, or when he has received infor- 
mation of and ascertained the fact, is to apply immediately to the Coroner 
for a precept or warrant to summon a jury. 
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4. A constable not executing or making a return to this warrant, is 
liable to be fined. 

5. If a body has been interred on which an inquest ought to have been 
held, on application to the Coroner, he will grant his warrant for the dis- 
interment. 

6. The name of the deceased should be correctly ascertained, if it be 
possible, and the nature of the death, whether by accident, suicide, or 
otherwise, and stated to the Coroner for his information, in issuing his 
warrant. 

7. The officer should take charge of, and produce on the inquest, anv 
papers or other property that may be found on searching the body of any- 
one unknown that may be found dead in the street, highway, or other by- 
place ; and he should act in the same manner when the party is known. 

8. He should also produce or cause to be exhibited to the Court, any 
weapon or instrument that may be found, supposed to have been the means 
of death. 

9. When death is caused by any waggon, cart, or carriage, it should be 
identified by its number, or by the name and residence of the owner and 
driver, if they can be ascertained. 

The constable should summon a jury and the necessary witnesses. The 
latter should be served personally, if possible; they should be kept out of 
court until called in separately to give evidence. The constable should 
remain in court, and prevent interruption, and obey all the lawful orders 
of the Coroner. 

The names of the jurymen having been called, and a foreman appointed, 
those persons who have answered must stand up to be sworn as jurors. 

The officer has charge of the jury, and should see that all of them 
accompany him to view the body. Should they retire, he must keep 
charge of them, but should not interfere with them, or allow anyone else 
to do so. A warrant will be given to the officer by the Coroner for the 
burial of the body, who can hand it over to the relatives of the deceased. 

It may be inferred from the case of Garnett v. Ferrand, 6 B. & Cress., 
611; 9 D. & R., 657, that the Coroner has the power of excluding par- 
ticular individuals, attorneys, counsel, &c., and the public generally. 

No person ought to be allowed to make a statement before a Coroner, 
not on oath. Whenever a person comes forward and offers to make a 
statement, he ought first to be sworn, no matter whether other evidence 
may point suspicion to him or not. It is the duty of the Coroner to 
receive evidence on oath alone, and he should not allow the party to make 
a simple statement not on oath, on the ground that his evidence may pos- 
sibly criminate him hereafter. All that the Coroner can do is to caution 
a party who is giving evidence on oath, if he should think his evidence 
tends to criminate him, and to leave it to his discretion to go on or not as 
he pleases. 


CRIMINAL INFORMATION. 


See “ JUSTICES.” 


When a Justice of the Peace is guilty of any gross act of oppression 
committed by him in the exercise or alleged exercise of his magisterial 
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duties, or actuated by any vindictive or corrupt motive, he is liable 
to be punished by a Criminal Information. Misconduct in his office may 
render him liable, .though he be not actuated by motives of pecuniary 
interest or personal malice ; as if he gave way to passion, so as clearly to 
interfere with the due administration of justice; but a mere display of 
ill-humour, or an error of judgment, such as the omission to administer an 
oath, ur to give a caution to a dying man before taking his examination, 
would not induce the Court to interfere. (R. v. Barker, 4 Cox C. C., 353). 


CRUELTY. 
See “ ANIMALS,” “ SERVANTS.” 


M. at Com. Law. Bail comp.—Cruelty to those of tender years under 
one’s control, —as by uot providing food, &c.,—or deserting infant in 
street, &c., whereby injury to health occasioned. 

P. Fine or impr., or both. (2 Camp., 650; 22 L. J. M. C., 113; 24 
L. J. M. C., 109; and see 16 Vic., No 17, s. 7). 


CUSTOMS AND EXCISE. 


See 9 Vic., No. 15; 10 Vic., No.9; 13 Vic., No. 43; and 20 Vic., 
No. 22. 


DEAD BODIES. 


M. At Com. Law. Bail Comp.—Disinterring a dead body. 
P. Fine or impr., or both. (s) 


DISOBEDIENCE. 


M. At Com Law. Bail comp.—Disobedience of a Justice’s order ; or 
of the direction or prohibition of a statute, where no penalty is annexed. 

P. Fine or impr., or both. (Vick. Q. S., 288, 454; R.v. Buchanan, 
8 Q. B., 887). 


DISORDERLY HOUSE. 
See “ THEATRE.” 


Every bawdy-house is necessarily a disorderly house, but every dis- 
orderly house is not necessarily a brothel; and though the proof of one 
may fail, the evidence may be sufficient to maintain a charge of the other. 

A wife may be indicted with her husband, and punished with him, for 
keeping a bawdy-house. In all cases where the wife offends alone, with- 
out the company or coercion of her husband, she is responsible for her 
offence as much as any feme sole. (4 Steph. Com., 105). 

Evidence |.—It must be proved that the house in question, or a room 


(8) R. v. Lynn, 2 T. R., 733; R.v. Gillies, R. & Ry., 366 n., and a recent case, 
R. v. Sharpe, 26 L. J. M. C., 47, where it is held to be a misdemeanor at Com- 
mon Law, to enter an unconsecrated burial ground, and, without the knowledge 
and consent of the owners thereof, to dig up and carry away a corpse buried 
therein, although the party may have been actuated by religious feeling, and have 
conducted the matter most decently. 
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or rooms in it, were let out for the purposes alleged. If a lodger let 
her apartment for the purpose of indiscriminate prostitution, it is as 
much a bawdy-house as if she held the whole house. (2 Ld. Raymond, 
1197). It is not necessary to prove who frequents the house, for that may 
be impossible; and if any unknown persons are proved to be there, 
behaving disorderly, it is sufficient to support the indictment. (1 T. R., 
754). 

Evidence of particular instances may be given under the general charge. 
It must be proved that the defendant acted or behaved as master or 
mistress, or as the persons having the care and government, or ‘“ manage- 
ment of the house in question,” which is sufficient evidence that they kept 
the house. 

By 14 Vic., No. 23, s. 3, Every house, room, building, garden, or place, 
wherein any such entertainment of the stage (see s. 2) shall be acted, &c., 
unless the same shall be authorized by the Colonial Secretary, shall be 
deemed a disorderly house, room, building, or place, And see “ Theatre.” 


S. 13 Vic., No. 29, s. 37. [Two Justices].—Any person having or 
keeping any house, shop, room, or place of public resort, wherein provi- 
sions, liquors, or refreshments of any kind shall be sold or consumed, and 
wilfully or knowingly permitting drunkenness or other disorderly conduct 
in such house, &c., or knowingly suffering any unlawful games or gaming 
whatsoever therein,—or knowingly permitting or suffering prostitutes, or 
persons of notoriously bad character, to meet together and remain therein. 

P. Fine not exc. £10. See “ Publican,” and the case of Greig v. 
Bendeno, 27 L. J. M. C., 294. 





M. at Com. Law. Bail comp.—Keepiug indecent brothels, gaming- 
houses, and disorderly places of resort. 
P. Fine or impr., or both, (Dick. Q. S., 423). 


DISTILLER. (T) 
See ‘ BREWER.” 


The regulations provided by the Legislature for the Distillation, Rec- 
tifying, and Compounding of Spirits, for the warehousing under bond, and 


(T) Procedure].—This work does not profess to enumerate all the offences under 
the Distillery Statutes, but only such as are likely, in ordinary practice, to come 
under the recognizance of Justices. 

With regard to the procedure under these statutes, it is to be remembered that 
by s. 35 of Jorvis’s Act, the provisions of the latter statute are not to extend to 
“ complaints and orders with respect to lunatics, &c., nor to any information or 
complaint, or other proceeding, under or by virtue of any of the statutes relating 
to H. M.’s revenue or Excise, Stamps, Taxes, Post Office, &c."’ There is some diffi- 
culty in deciding how far this section is applicable to this Colony. The following 
Notes from the last edition of Paley point to a distinction between those proceed- 
ings for penalties which are conducted by the officers of particular departments,— 
e.g. Teh under the Distillery Acts, (13 Vic., Nos. 26 & 27), and under the 
Postal Act, (13 Vic., No. 38); see, post, “* Post Office," —and other proceedings, where 
the information can be laid by any person whatever. If this is the true distinc- 
tion, the Licensed Publicans’ Act would be within the operation of Jervis’s Act :— 
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the exportation, free of duty, of Colonial Spirits, are very numerous and 
elaborate; for which reference must be made to the statute. (13 Vic., 


No. 27). 


S. 13 Vic., No. 27, s. 2. [Two Justices].—(1) Any person carrying 
en the business of a distiller, or a rectifier and compounder of spirits, or 
having, keeping, or making use of any still or other utensil for distilling, 
or for rectifying and compounding spirits, except in such places as the 
Governor shall appoint or direct by proclamation, to be published in the 


Gazette. 
P. Fine £500—£100;(v) if not immediately paid, or satisfactory 
security given, impr. 12—3 mths., unless sooner paid. (S. 127). 


“With reference to these exceptions under s. 35 of Jervis’s Act, Mr. Archbold 
(Jervis’s Act, p. 187, &c., 2nd. ed.) remarks that orders of removal and lunatic 
are not within the scope of the Act, because they are made ez parte, and 
their truth or validity cannot be tried out of sessions. Convictions for offences 
relating to the Excise, Customs, Stamps, Taxes, and Post-office are excluded, because 
the officers in these departments were accustomed to, and had a confidence in, their 
ive modes of proceeding, which they were unwilling to exchange for any 
other. As to convictions under the Factory Acts, the whole law in this respect 
is now usually administered by the Factory Inspectors, who have a concurrent 
jurisdiction, in such matters, with the Justices of the Peace; and these Factory 
Inspectors were so used to their own mode of — — (as they conceived) 
got it into such admirable working order, that they begged that their proceed- 
ings might be excluded from the operation of this Act, and it was conceded to 
them. It is to be remarked that the statutes relating to the matter thus excepted, 
vide Forms, which, for the most part, are as general as those given by the Act 
in question.”—Paley, S. Convictions, p. 50. And again, in the same book, is 
found the following Note :—* This statute (sc., relating to Alehouse-keepers, 9 G. 
IV., c. 61), is not exempt from the operation of 11 & 12 Vic., c. 43, as being a sta- 
tate relating to the excise, (s. 35), although the statutes regulating the sale of 
beer and cider in beer-houses and shops, (1 W. IV., c. 64, 4 & 5 W. IV., c. 85, and 
3 & 4 Vic., c. 61), come under this denomination. The distinction is this: The 
last mentioned statutes apply to such persons who take out an ezcise license for 
_ the sale of beer and cider only by retail; or, in other words, they extend to retail 
beer-housea, as distinguished from inns or public-houses. The keeper of a retail 
beer-house does not require a Magistrates license under 9 G. IV., c. 61, but is 
authorized to sell beer and cider, (which include ale, porter, and perry), by retail, 
on taking out an excise license. But, by st.9 G. IV., c. 61, the keeper of a common 
inn, ale-house, or victualling house requires a Magistrate's license, and may also, 
under the provisions of that statute, procure a license to sell beer and cider, as 
well as wine and spirits, by retail, without taking out a license for that purpose 
under the Excise Acts above referred to. (See | B. J., pp. 60, 82)".— Paley on 
Convictions, 512). The recent case of R. v. Bakewell, 26 L. J. M.C., 150), in 
which the effect of s. 35 is very fully considered, decides that the exception in this 
section does not apply where the particular information or complaint proceeds 
upon a section of a statute not re ating to the revenue of excise, &c., although 
there are other sections in the statute which do relate to the revenue of excise. 
Lord —— C. J. :—“ The effect of this statute is, that with respect to all 
matters affecting the revenue, the officers of the revenue should be at liberty to 
follow their own course and mode of conducting proceedings as before the Act. 
In matters which have nothing to do with the revenue of excise or customs, Jer- 
vis’s statute has given a useful general form, and that form has been followed 
here. The conviction will be affirmed.” 

(U) Informations, Sa eae must be sued for within one year after the 
commission of the offence; one-third of which is to be appropriated to Govern- 
ment, one-third to the informer, and one-third to the prosecutor, where such fines, 

i Q 
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S. Id., s. 3. [Two Justices].—(2) Any person having, keeping, or 
making use of any still, or other utensil for distilling, or for rectifying and 
compounding spirits, in the colony, &c., without first having obtained a 
license for keeping or using the same from the Colonial Treasurer or other 
person appointed by the Governor. 

P. Fine £500—£100, with forfeiture of such still and utensils: fine 
recoverable as offence (1). 

S. Id., s. 17. [Two Justices].—(3) Any apothecary, chemist, or drug- 
gist, having in his possession any still, without having entered into the 
reeognizance required by s. 17, and obtained a license from the Colonial 
Treasurer. 

P. Fine £500—£100: recoverable as offence (1). 

S. Id., 8.18. [Two Justices].—(4) Any person keeping or using any 
still of not more than eight gallons content for any scientific purpose, or 
for the purpose of distilling scent or perfume from any vegetable matter, 
&c., without having entered into the proper recognizance, (see 18 s.), and 
obtained a license from the Colonial Treasurer. 

P. Fine £500—£100: recoverable as offence (1). 

S. Id., s. 19. [Two Justices|—(5) Any maker of wine from grapes, 
the produce of his own vineyard, having in his possession any still without 
having entered into the proper recognizance, (see 19 s.), and obtained a 
license from the Colonial Treasurer. 

P. Fine £500—£100: recoverable as offence (1). 

S. Id., 3.24. [Two Justices].—(6) Any Gas Light Company, or manu- 
facturers of gas, having in their possession any still, without having entered 
into the proper recognizance, and obtained a proper license. 

P. Fine £500—£100: recoverable as offence (1). 

S. Id.,s.26. [Two Justices].—(7) Any person who shall have obtained 
licenses under the provisions of this Act, or any person whatsoever, prac- 
tising, following, or using the trade or business of a brewer of ale, porter, 
beer, or ginger beer, within the premises on which there is a still, or on 
any part thereof, or on any place or premises within one hundred yards 
of the premises on which there is a still. 


&c., are recovered in consequence of information being given to the seizing 
officer; otherwise, one-half to Government, and one-half to the seizing officer, or 
person suing. (S. 126). 

The Forms of Information, Conviction, and Warrant of Commitment are given 
in the Act, and, as, perhaps, revenue cases are excluded from the operation of Jer- 
vis's Act, should be strictly followed. (See s. 35 of 11 & 12 Vic., c. 43). Bys. 
122, Every conviction or warrant of commitment for any penalty shall be deemed 
valid, &c., in which the offence, &c., is set forth in the words of the Act, or words 
to the like effect. By s. 119, All informations, suits, or actions for the recovery of 
any fine, forfeiture, or penalty imposed by this Act, may be heard and determined 
in a summary way before any two or more Justices of the Peace, or the Judges 
of the Supreme Court, at the instance of any Inspector of Distillcries; and an 
such information, &c., shall and may be filed in the name of the Attorney-General, 
or of the Chief or other Inspector of Distilleries; and viva voce evidence shall be 
deemed sufficient evidence of his being such Chief or other Inspector. By s. 123, 
In case of any information, &c., the averment that the prosecutor is an Inspector, 
&c., shall be sufficient proof of such appointment, unless the defendant prove the 
contrary. By s. 125, In any seizure or stoppage for non-payment of duties, the 
proof that the duties have been paid shall fie on the owner or claimant. 13 Vic. 
No. 27, is slightly modified by 14 Vic., No. 22. 
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P. Fine £100: recoverable as offence (1). 

MEm.—SS. 23—88 contain numerous regulations to be observed by dis- 
tillers under specified penalties. (See the Act). 

S. 13 Vic., No.27, s. 89. [Two Justices]—(8) Any person selling or 
disposing of, or offering to sell or dispose of, any quantity of illicit spirits, 
or spirits part of which is illicit. 

P. Fine £100: recoverable as offence (1). 

S. Id., s. 89. [Two Justices].—(9) Any person knowingly purchasing 
any such spirits. 

P. Fine £100: recoverable as offence (1); together with forfeiture of 
the said spirits so purchased. 

Mem.—SS. 99—105 contain the provisions binding rectifiers under 


S. Id., 8.108. [Two Justices]|.—(10) Any person giving, offering, or 

mising to give, any bribe, recompense, or reward, or making any col- 

ive agreement with any Inspector or other officer appointed by the 
Governor under this Act, to induce him to neglect his duty, or to conceal 
or connive at any act whereby any provisions of any existing Act relating 
to the distillation of spirits may be evaded. 

P. Fine £200, whether such gift be accepted, or such promise performed, 
or not : recoverable as offence (1). 

S. Id., s. 108. [Two Justices]—(11) Any Inspector or other officer, 
directly or indirectly, taking or receiving any bribe, recompense, or reward, 
or in any way neglecting his duty, or concealing or conniving at any act 
whereby the provisions of any existing Act relating to the distillation of 
spirits may be evaded. 

P. Fine £200: recoverable as offence (1). 

S. 13 Vic., No. 26, s. 9. [Two Justices].—({12) Any person having in 
his possession or custody any unlicensed still, or any still-head, or worm, or 
other utensil for distilling whatsoever,—or unlawfully making,—or aiding, 
assisting, or being otherwise concerned in unlawfully making any spirits, 
—or knowingly supplying the means or materials for establishing, working, 
or maintaining any unlicensed still—or knowingly carrying, conveying, or 
concealing,—or aiding, assisting, or being otherwise concerned in the 
carrying, conveying, or concealing any spirits upon which the full duty 
shal] not have been paid. 

P. Fine £500—£100; if not immediately paid or satisfactory security 
given, impr. 12—3 mths., unless sooner paid. (S. 41). (v) 

N.B.—In informations and convictions under the first part of this section, 
“ having tn his possession, §c., any still, &c.,”? it 1s well to aver, that it is 


(v) Recovery of Penalties, §c.}—Penalties under this Act are to be sued for in 
the name of some officer of Customs, or Inspector of Distilleries, by information 
in a summary way before two Justices; they may be commenced and prosecuted 
at any timo within one year after the commission of offence. If any ne is not 
immediately paid, or security given to the satisfaction of the Justices for due 
payment of such fine, the offender shall forthwith be committed to gaol for not 
exc. 12 and not leas than 3 mths., unless the fine be sooner paid. (S. 41). It is to 
be considered whether the class of cases are not within the exclusion clause, 
(s. 35 of 11 & 12 Vic., c.48). See Note (U) supra. By s. 36, The statement of the 
offence in any conviction, &c., in the words of the Act, or words to the like effect, 
shall be sufficient, dc. 
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for distilling spirits. (See Re Williams, in the Supreme Court, August 
28th, 1858, post, Part III.) 

S. 13 Vic., No. 26, s. 10. (w) [Two Justices].—(13) Any person com- 
mencing to make, or landing out of any ship, any still, still-head, worm, 
or other utensil for distilling whatsoever, without having first given notice 
thereof in writing, setting forth the number of gallons which such still is 
capable of containing, to the Chief Inspector of Distilleries, or other ap- 
pointed person. 

P. Fine not exc. £50: recoverable as offence (12). 

S. Id., 8.11. [Two Justices].—(14) Any person selling any such still, 
still-head, worm, or other utensil for distilling whatsoever, either separately 
or as part of any house, &c., in which any still shall have been erected, 
without having first given notice in writing to the Chief Inspector, of the 
name and residence of the purchaser thereof, and also of the contents, or 
knowingly giving an incorrect return. 

P. Fine not exc. £50 : recoverable as offence (12). (Note v). 

S. Id., 8.12. [Two Justices].—(15) Any person erecting or setting 
up any still, without having first given notice, in writing, to the Chief 
Inspector of his intention so to do, (setting forth the number of gallons 
such still is capable of containing, the name and residence of the owner 
thereof, the place in which it is intended to be erected and set up, and the 
purpose for which it is to be used),—or knowingly giving an incorrect return. 

P. Fine £500—£100: recoverable as offence (12); unless such person 
shall at the time hold a valid license under any Act in force for the time 
being relating to distillation. 

S. Id., 8.15. [Two Justices].—(16) Clerk of the Bench failing or 
neglecting to make return of registrations under s. 15, within ten days 
after every such registration, which return shall be an exact copy thereof. 

P. Fine not exc. £5: recoverable as offence (12). 

S. Id.,3. 17. [Two Justices|.—(17) Any person carrying on the trade 
or business of a brewer, or selling or being engaged in the trade or business 
of selling spirits upon which the duty has been paid, and in quantities of two 
gallons or upwards, without having registered or renewed the registration 
of his name and premises. 


(w) By s. 8, Upon information by Inspector of Distilleries, Officer of Customs, 
or — appointed by the Governor, under s. 1, before any Justice, setting 
fo his grounds of suspicion, such Justice may, by warrant, authorize such 
person, by day or night, (if at night, in the presence of a constable), to break 
open doors of house, &c., where any unlicensed still, or any still-head, &c., are 
suspected to be set up, &c., and to enter, and to seize everything found therein, 
and either detain the same in the house, &c., or remove them to the Excise ware- 
house, or nearest Police Office, or other place of security; and s. 4 authorizes 
such entry, &c., with writ of assistance. 

By s. 6, Inspector of Distilleries, Officer of Customs, or other person appointed 
by the Governor, may arrest offenders, and (s. 7) they may be detained a reason- 
able time, or, if they escape, be again arrested. 

Brewers are to bave their names registered by the Clerk of the Bench of the 
nearest Court of Petty Sessions; such registration is to contain a particular 
description of the premises, &c., and is to be renewed every lst of January, (see 
Sch. A of the Act), s. 18; and s. 14 makes the same provision for Spirit Mer- 
chants; and within ten days after such registration, an exact copy thereof is to 
be returned by the Clerk of the Bench to the Inspector-General. 


DISTRESS. 85 


P. Fine not exc. £30, or, at the prosecutor’s option, not exc. £5 for 
every day’s failure to register: recoverable as offence (12). (Note v) 

S. Id., 3.19. [Two Justices].—(18) Any person engaged in the business 
of a brewer, carrying on the trade, &c., of a dealer in spirits, either by 
wholesale or retail, upon any premises registered for carrying on the 
traie, &c., of brewing, or on any premises situate within 100 yards of 
the same. 

P. Fine not exc. £30: recoverable as offence (12). 

& Id., s. 20. [Two Justices].—(19) Brewer keeping beyond six im- 
perial gallons of spirits on any registered premises. 

P. Fine not exc. £2 for every gallon seized, and forfeiture thereof: re- 
coverable as offence (12). 

S. Id., 8.21. [Two Justices].—(20) Registered brewer neglecting to 
have his name painted legibly, in letters not less than two inches in length, 
upon every dray, cart, or other vehicle, used for the purpose of his trade 
or business. 

P. Fine not exc. £20: recoverable as offence (12). (Note v). 

S. Id., se. 18, 22. [Two Justices].—(21) Any person obstructing or 
offering any hinderance to any Officer, Inspector, Officer of Customs, or 
person appointed by the Governor under s. 1, in the performance of their 
duty. 

. Fine not exc. £50: recoverable as offence (12). (Note v). 

S. 13 Vic., No. 26, s. 24. [Two Justices].—(22) Any person giving, 
offering, or promising to give, any bribe, recompense, or reward,—or 
making or offering to make any collusive agreement with any Inspector of 
Distilleries, Officer of Customs, or other person appointed by the Governor, 
(s. 1), to induce him in any way to neglect his duty, or to conceal or 
connive at any act whereby any of the provisions of this or any other Act, 
now or hereafter in force, relating to distillation, may be evaded; whether 
such gift or offer shall be accepted, or such promise performed, or not. 

P. Fine not exc, £200: recoverable as offence (12). | 

S. Id., s. 24. [Two Justices].—(23) Any Inspector of Distilleries, 
Officer of Customs, or other person appointed by the Governor, (s. 1), 
directly or indirectly taking or receiving any bribe, recompense, or reward, 
or in any way neglecting his duty, or concealing or conniving at any act 
whereby any of the provisions of this or any other such Act may be 
evaded. 

P. Fine not exc. £200 : recoverable as offence (12). (x) 


DISTRESS. 


15 Vic., No. 11, s. 22. (Y) [Two Justices]—Any person knowingly 
and wilfully distraining for rent, as the agent or bailiff of another, without 


(x) Claims, Evidence).—SS. 30—32 regulate claims as to — seized, &c. S. 

ides as to the proof of appointment of officers, &c. 8. 39, as to the proof 

of payment of duties. These sections are similar to those of 13 Vic., No. 27). 
(See, supra, Note (v). 

(Y) By s. 1, No landlord is to distrain except personally, or by his agent or bailiff, 
authorized by warrant under his hand, or that of his attorney duly constituted ; 
and if such person cannot write, his signature to the warrant s attested by 

G 
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having first obtained the warrant mentioned (s. 1) in duplicate, or neg- 
lecting and refusing to deliver one of such duplicates to the tenant or owner, 
as directed by s. 2.; or any person distraining for rent, and neglecting or 
refusing to make out and deliver or post up the inventory, (8.3); or 
charging more for any distress or sale than is authorized by the Act; or 
refusing to give such account, in writing, of any sale to the tenant or 
owner on demand, as provided by s. 4. 

P. Fine not exc. £50: to be recovered either by distress, (s. 19 of 11 
& 12 Vic., c. 43), or according to the procedure of 5 W. IV., No. 22. See 
“« Abattoir,” ante, p.1; and “ Justices, Recovery of Fines,” post, where s. 
1 of 5 W. IV., No. 22, is given at length; and ex parte Cockburn, post, 
Part III. 


DOGS. 
See “ Anrmazs,” “ LARCENY.” 


1.—Doa STEALING. 2.—Doa REGISTRATION. 
1.—Doa STEALING. 


S. 8 § 9 Vic., c. 47, 8.2, (adopted by 14 Vic., No. 16). [Two Justices |. 
—(1). Stealing].—Any person stealing any dog. 

Mem.—FPerson found committing the offence, or offering to sell dog, may 
be apprehended without warrant. S. 5. (z) 

P. First Offence—Impr., with or without h.1., not exc. 6 cal. m.; or 
forfeit over and above the value of the dog not exc. £20. (a) In default 
of immediate payment, or within period appointed, impr., with or without 
h. l., not exc. 2 cal. m. where penalty or value, or both, with costs, not 
exc. £5; for not exc. 4 cal. m. where same not exc. £10; and for not exc. 
6 cal. m. in any other case, unless sooner paid. (S. 8). 

Second and subsequent Offence—Indictable misdemeanor. (S. 2). 


a Justice, Attorney, or Clerk of Petty Sessions. By s. 2, The bailiff or agent is to 
procure two copies of the warrant, both of which shall be signed as aforesaid, and 
ive one copy at the time of distraining to the person distrained on, or some one 
or him, resident on the premises; and, if no one on premises, to the tenant or 
owner on demand, within a month after making such distress. By s. 3, The dis- 
trainer shall forthwith make a written inventory, dated and signed, and shall 
deliver the same, as provided in the case of the warrant, except that, if there is 
no one on the premises, the inventory shall be posted up on some conspicuous part 
thereof. By s. 4, Goods distrained for any rent may be sold after five days, if not 
replevied. By s. 8, Justices may grant replevin in certain cases. The necessary 
Forms are in the Schedule to the Act 15 Vic., No. 11. And sees. 7 of 19 Vic., 
No. 24, (post), as to the power conferred on Justices to deal summarily in cases 
of excessive distress, where the annual rent does not exceed £25. (See “ Police f 
(2) Apprehension].— Any person found committing any offence punishable 
either upon summary conviction, &c., by virtue of this Act, may be immediately 
apprehended without a warrant by any police officer, or by the owner of the dog, 
&c. And any person to whom any dog shall be offered to be sold or delivered, if 
he shall have reasonable cause to suspect that such dog has been stolen, is hereby 
authorized to apprehend, and forthwith convey before a Justice of the Peace, the 
party offering the same, together with such dog, to be dealt with according to law. 
(8 & 9 Vic., c. 47, 8. 5). 
(a) This section contains no provisions for the restoration of the dog, such as is 


given (in s. 3) in the case of a person knowingly possessing a stolen dog. See 
offence (2), infra. 
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S. 8&9 Vic., c. 47, 8.3, (adopted by 14 Vic., No. 16). [Two Justices]. 
—(2) Knowingly possessing, §c].—Any person in whose possession, or 
on whose premises, any dog, or the skin thereof, shall be found by virtue 
of a search warrant,(B) such person knowing that the dog has been 
stolen, or that the skin is the skin of a stolen dog. 

P. (1st Offence)—Fine not exc. £20; in default of payment, impr., as 
in offence (1). 

(2nd and subsequent Offence) —Misdemeanor. (c) 


M. 89 Vic., c. 47, 8. 6, (adopted by 14 Vic., No. 16. Bail comp.— 
Any — corruptly taking any money or reward, directly or indirectly, 
to aid any person in recovering any stolen dog, or dog in the possession 
of any person not the owner thereof. 

P. Fine or impr., or both. (p) 





2.—Doa REGISTRATION. 


3. 6 W. IV., No. 4, 8.1. [One Justice].—(1) Any person keeping 
any dog within the boundaries or reputed boundaries of Sydney, and all 
towns to which the provisions of this Act have been extended, for fourteen 
days, without causing a description of every such dog to be registered, 
and such registration (E) to be renewed from year to year. (F) 





(B) Search Warrant).—If any credible witness shall prove, upon oath, before a 
Justice of the Peace, a reasonable cause to suspect that any person has in his 
possession, or on his premises, any stolen dog, such Justice may grant a warrant 
to search for such dog. (Ñ. 5). The Justice by whom the search warrant is granted 
may restore the dog or skin to the owner. (8. 3). It may be remarked, that when 
a Justice is authorized to grant a search warrant, “as in a case of stolen goods,” 
(see 7 & 8 Geo. IV., c. 29, s. 63), the warrant will authorize the apprehension of 
the person in whose possession the goods are found, (sco 5 B. J. P., p. 843); but 
the search warrant authorized by 8 & 9 Vic., c. 47, s. 5, is not stated to be issued 
az in the case of stolen goods; it is doubtful, therefore, if the person in whose 
possession the stolen dog is found, can be apprehended by virtue of the search 
warrant. (See Arnold, S. C., 251). It is worthy of consideration, also, that s. 5 
authorizes the issue of a search warrant for a stolen dog, but not for the skin of a 
stolen dog; consequently, as the skin's being found in the offender's possession by 
virtue of a search warrant, is of the offences enacted by s. 3, (see offence 2), no 

n can be convicted of, or apprehended for, having the skin of a stolen dog in 
his poaseasion: Section 5 appears inconsistent in other respects: it authorizes one 
Justice to deal with the case of a person brought before him for having possession 
of a stolen dog, while ss. 2&3 empower “two or more Justices” to convict. 
(For Forms of Complaint for Search Warrant, and Search Warrant, sce Forms, 
poat, Part LI). 

(c) This section does not specify that a second offence shall be an tndictable mis- 

or, as in the case of stealing a dog. (See offence (1) supra). 

(D) Offenders remanded or bailed].—Any Justice may, if he think fit, remand, 
or suffer to go at large, with or without sureties, on his personal recognizance, 
any charged with any offence or misdemeanor punishable by this Act, 
whether the same be punishable by summary conviction, or as an indictablo mis- 
demeanor. (8.7). 

(2) Mode of Registering).—The registration shall be made by the owner or 
keeper of the dog delivering, at the Police Office or Office of Petty Sessions of 
the town in which it is intended to be kept, a description of the dog, according to 
the form in Schedule A, with a declaration thereunder of the truth thereof; to be 
in force till the 30th day of — next ensuing, unless made in the month of 
September, and then till the day of September in the year next ensuing. (8S. 2). 
The Act does not apply to dogs less than six months old, or which shall not have 
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P. Fine 20a.—10s. for each dog: (a) recoverable either by distress, (s. 
19 of 11 & 12 Vic., c. 43), or according to the procedure of 5 W. IV., No. 
22 ; see ex parte Cockburn, post, Part III., and “ Abattoir,” ante, p.1, and 
« Justices,” post, where 5 W. IV., No. 22, s. 1, is given in full. 

S. Id. s. 3. [One Justice].—(2) Any person wilfully inserting or 
omitting, or wilfully causing or permitting to be inserted or omitted, in 
such description, (see 3. 2), any matter or thing whatsoever contrary to 
or for the purpose of concealing the truth. 

P. Fine 20s.—10s. : recoverable as offence (1). 

S. Id., 3.4. [One Justice].—(3) Any Clerk of the Police Office or 
Petty Sessions, on being required, refusing or neglecting to give a copy 
of the registration, certified under his hand, and receipt for the sum 
paid. (See Schedules B & C, Forms, Part II., post). (B) 

P. Fine 10s.: recoverable as offence (1). 

S. Td., s. 8. [One Justice].—(4) The owner or keeper of any dog that 
shall in any street of the said towns, (s. 1), or upon any highway in any 
part of the said Colony, rush at or attack any person, or horse, or 
bullock, whereby the life or limbs of any person shall be endangered or 
property injured. 

P. Fine £5—£1, over and above the amonnt of the damage sus- 
tained : (1) (x) recoverable as offence (1). 


~ 


been kept for fourteen Tya; proof thereof to lie on the owner or keeper. (S. 1). 
At time of registration, the fees in Schedule B to be paid to the Clerk of the 
Police Office or Petty Sessions. (S. 4). Until such amount shall have been paid, 
no registration shall be deemed to be duly made. 

(F) Evidence—Proof of Registration).—In proceedings under this Act, the 
proof of due registration rests on the defendant. (S. 5). A certified copy of such 
rogistration, under the hand of the Clerk of the Police Office or Petty Sessions 
where the same was made, shall be equivalent to the original; such Clerk shall 
keep a list of the names of all persons who have registered dogs during the 
current year; and all persons applying for particulars of registry aro entitled to 
receive the same, on payment of sixpence. 8 6). 

(G) Appeal, §c.}—Appeal is allowed where the penalty exceeds £5. The com- 

laint must be made within one month next after the time the offence shall have 
ie committed. (S. 17). (See “ Appeal,” ante, p. 7). 

(H) Dogs not registered, §c., to be killed}.—All dogs not registered may be 
seized and killed by a Magistrate's order, on the owner being summoned, and 
failing, within a reasonable time, to claim the same. All dogs at large without 
collars with owner's name and address, or not in the immediate control of some 
competent person; and all bull-dogs, mastiffs, and mongrels of either, at large 
without proper muzzles in addition to such collar, may be immediately destroyed; 
and all persons are authorized, and all constables especially required, to seize, 
kill, and destroy every such dog so found at large. (8.7). For every unregistered 
dog seized or destroyed under this Act, a reward of 2s. 6d. shall be paid, on proof 
to the Police Magistrate, or any Justice, of its being so seized or destroyed by the 
applicant for such reward within the boundaries of one of the said towns, and of 
its being immediately removed or buried, or disposed of otherwise, so as to prevent 
a nuisance; and wherever a reward shall be claimed for the destruction of any 
dog, the applicant shall produce the tail, to be burned or otherwise destroyed in 
presence of such P. M. or Justice, or some duly appointed person. (S. de 

(1) Decision].—By Common Law, if a man keep a savage dog, with knowledge 
of its vice, and allow it to frequent public places without its being muzzled or 
ear guarded, he is indictable for it as a common nuisance. (1 Arch. J. 
p. í 

(£) Exceptions—Sheep-Dogs, §c.}—This Act does not apply to sheep or cattle 
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S. Id.,8.12. [One Justice].—(5) Any constable failing or neglecting 
to report to Justices any dog being kept without being registered. (L) 
(See “ Constable”). 

P. Fine 20s.—10s. for every such dog: recoverable as offence (1). 

S. Id., s. 13. [One Justice].—(6) Any constable neglecting to de- 
stroy, or to use his best endeavours to destroy, every dog which he shall 
find at large contrary to the provisions of this Act. 

P. Fine 20s.—10s. : recoverable as offence (1). 

S. Id., s. 14. [One Justice|.—(7) Any constable or other person 
wilfally or maliciously killing or destroying any dog which shal] not be 
at large contrary to the provisions of this Act. 

P. Fine £5—£1, and also the full value of the dog to the owner. 
Fine recoverable as offence (1). 

S. 19 Vic., No. 24, s. 21. [One Justice].—(8) Any person being the 
keeper of or having any dog or other animal, which shall attack and 
endanger the life or limb of any person who may have the right-of: way 
or use of any private yard, alley, street, or any other place. 

P. Fine not exc. £2. (See “ Police,” for mode of recovery of 
penalty). 

DRUNKENNESS. 
See “ Poxtice,” “ PUBLICAN,” “ VAGRANT.” 


S. 13 Vic., No. 29, s. 62, (Publicans’ Act). | One Justice].—(1) Any 
person being found drunk (Įm) and disorderly in any highway, street, road, 
or public place. 

P. Fine not exc. £2; and if such sum and costs be not forthwith paid, 
the offender to be forthwith committed to the house of correction, to be kept 
in s. e. for not exc. 48 hours, unless the fine be sooner paid. 

N.B.—The complaint must be made within one week, by any person, 
and may be without formal information. 

S. 15 Vic., No. 4, 8.2, (Vagrant Act). [One Justice].—(2) Every 
habitual drunkard, having been thrice convicted of drunkenness within 
the preceding twelve months, who, in any street or public highway, or 
being in any place of public resort, shall behave in a riotous or indecent 
‘manner, shall be deemed an idle and disorderly person. 


dogs, or any dog accompanying a cart, &c., through a town, if securely chained 
and siuaaied, unless the dog be usually kept in tha town: (S. 11). á 

Fees] -All fees received under this Act, shall be accounted for as directed by 
4 W. IV., No. 5. (8.15). See“ Fees.” 

(L) Evidence— Ownership]. — Every dog shall be deemed to be kept by the 

reon in actual occupation of the house or premises upon which such dog shall 

found, unless reasonable proof to the — be adduced by the defendant ; 
and the n by whom the dog shall be ordinarily kept, shall be liable as 
keeper, whether kept for his own use or that of another; and any dog kept or 
urd by a servant, shall be deemed to be kept by his master or employer for the 
time being. (S. 10). 

(a) By s. 6i, Any constable or peace-officer, in any part of New South Wales, 
may apprehend any person whom he shall find drunk in any highway, street, road, 

blic place, and convey such person before a Justice, to be dealt with according 

to law; and see 2 Vic., No. 2, (Police Act), s. 6. For Form of warrant upon convic- 
tion for being drank and disorderly, see Forms in this volume, and s. 24 of 19 Vic., 
No. 24, (Police Act). 
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P. Impr., with h. l., not exc. 2 yrs. See “ Vagrant.” 

S. 13 Vic., No. 29, s. 64. [One Justice].—(3). Any licensed person, 
or any storekeeper or other dealer in spirituous or fermented liquors, 
during any Justice’s prohibition, after service of a copy thereof upon him 
or her, or with a knowledge thereof in any other manner acquired, selling to 
any prohibited person any spirituous or fermented liquor. (N) 

P. Fine not exc. £10. How to be recovered, see “ Publican.” 

S. Id., s. 65. [Two Justices|—(4) Any person, with a knowledge of 
such prohibition, giving, selling, purchasing, or procuring for or on behalf 
of such prohibited person, or for his or her use, any such spirituous or 
fermented liquors. 

P. Fine not exc. £5. How to be recovered, see “ Publican.” 

S. 21 James I., c. 7, 88.1 & 3.(0) [One Justice|.—(5) An n 
ae (o) [ |.—(5) Any perso 





(x) S. 63, When it shall be made to appear that any person shall, by excessive 
drinking of spirituous and fermented liquors, so mis-spend, waste, or lessen his 
or her estate, as thereby to expose himself or herself, or his or her family, to want 
or indigent circumstances, or greatly to injure his or her health, or endanger the 
loss thereof, the Justices of the city, town, or district in which such drunkard 
shall reside, in Petty Sessions sabia, shall, in writing under the hands of any 
two such Justices, forbid all persons licensed under this Act, and also all store- 
keepers or other dealers in such liquors, to sell to him or her any spirituous or 
fermented liquors for the space of one year; and such Justices, or any other two 
Justices of the Petty Sessions of such district, may, at the same or any other time, 
in like manner forbid the selling of any such liquors to the said drunkard by any 
such licensed persons, storekeepers, or other dealers, of any other city, town, or 
district to which the drunkard s or may be likely to resort for the same. 

8. 64, The said Justices of Petty Sessions, or any two of them, shall in like 
manner from year to year renew any such prohibition as aforesaid, to all such 
persons as have not, in their opinion, reformed within the year. 

(0) It appears somewhat doubtful whether simple drunkenness is, at the present 

, an offence punishable on summary conviction. 

y 1 Jac. I., c. 9, (an Act to restrain the inordinate haunting and tippling in 
inns, alehouses, and other victualling houses), it was enacted (s. 2) that no inn- 
keeper, &c., should permit any person inhabiting in any city, village, &c., where 
such inn was, to remain drinking or tippling in the said inn, &c., other than certain 
excepted persons, under a penalty of 10s.; the offence being viewed by any Justice 
or proved by two witnesses. This Act was to continue to the sin of the first 
session of the next Parliament. (S. 5). 

The 4 Jac. I., c. 5, (an Act for repressing the odious and loathsome sin of drunk- 
enness), after a very energetic preamble, enacted (s. 2) that every person which 
should be drunk, and of the same offence of drunkenness should be lawfully con- 
victed, should forfeit 5s., to be paid within one week after conviction; the for- 
feiture was to be levied by distress, and if the offender was not able to pay, he 
was to be committed to the stocks for six hours. Sect.4 imposed a penalty upon 
any person who should remain — tippling in any inn, &c., in the same 
city, &c., wherein the offender dwelt. By s. 6, If any person, being once lawfully 
convicted of the said offence of drunkenness, should, after that, be again lawfully 
convicted of the like offence of drunkenness, he should be bound, with two sure- 
ties, to be from thenceforth of good behaviour. This Act was to continue until 
the end of the first session of the next Parliament. (S. 11). It does not contain 
any provision as to the proof of drunkenness. 

e 21 Jac. I., c. 7, (an Act for the better repressing of drunkenness, and re- 
straining the inordinate haunting of inns, &c.), after reciting the two last men- 
tioned statutes, by s. 1, makes them perpetual, and enacts that proof of one witness 
shall be sufficient. S. 2 extends the provisions of 4 Jac. I., c. 5, 8.4, against 
persons remaining drinking in inns in their own city, to any other person, where- 


DRUNKENNESS. 9t 


Meu.—The conviction may be on view of a Justice. See Note (0) as to 
costs and period of imprisonment. For a third offence, ofender might have 


soever his habitation may be. 8.3 enacts that any Justice, upon view, confession, 
or of one witness, may convict any person of the offence of drunkenness, 
under a forfeiture of 5s.; and the same to be levied, or the offender otherwise 

ished, as in the said statute (sic) was appointed; and, for the second offence, 
Fe should become bound to be of good behaviour, as if he had been convicted in 
open sessions. S.4 enacts that an alehouse-keeper offending should be disabled 
from keeping an alehouse for three years. 

The 9 G. IV., c. 61, (to regulate the ting of licenses to keepers of inns, 
&c.), by s. 35, repeals, inter alia, 1 Jac. I., c. 9, 4 Jac. I., c. 5, and s. 4 of 21 Jac. 
L, c. 7, leaving the remainder of the last-mentioned statute unrepealed. 

It will be seen, then, that the Act creating the offence of drunkenness, (4 Jac. 
I., c. 5), is repealed. The 21 Jac. I., c, 7, 8. 3, refers indeed to 4 Jac. I., o. 5, to 
show the penalty to be incurred for the offence of drunkenness, and how that 
penalty A to be enforced, differing in no respect from the provisions of 4 Jac. I., 
c. 5. Now, if the last-mentioned statute had never been passed, the language of 
21 Jac. I., c. 7, s. 8, would, perhaps, have been sufficient to create “the offence of 
drunkenness”; but these words in the last-mentioned statute appear to have no 
other meaning than “the said offence of drunkenness,” or “ the like offence of 
drunkenness,’ in 4 Jac. I., c. 5, s. 6, and to refer, therefore, to the offence created 
by the former statute, which has since been repealed. 

It was laid down by Lord Tenterden, C. J., in Surtees v. Ellison, 9 B. & C., 762, 
as a general rule, that when an Act of Parliament is repealed, it must be con- 
sidered, (except as to transactions passed and closed), as if it had never existed. 
This rule, however, must be taken with the modification, that where an Act of 
Parliament directs a mode of procedure to be adopted as contained in a former 
Act, the repeal of the former Act does not operate to repeal the procedure directed, 
te ir y be considered as incorporated in the latter Act. (Reg. v. Stock, 8 Ad. 
& A 

If, then, the 21 Jac. I., c. 7, s. 8, created a new offence, and directed the penalty 
and procedure to be enforced as under 4 Jac. I., c. 5, the repeal of that last-men- 
tioned Act would not repeal the method of procedure ; but if, as above suggested, 
the offence is created by the former Act, the repeal of this would abolish the 
offence altogether. 

It is to be observed, also, that, in furtherance of this view, the 21 Jac. I., c. 7, 
was passed to make perpetual the former Act, (4 Jac. I., c. 5); but that Act having 
been repealed, it would seem that the Act to perpetuate it must fall with it. 

On the other hand, it may be contended that, inasmuch as 9 G. IV., c. 61, repeals 
only a part of 21 Jac. I., c. 7, the Legislature may be supposed to have intended 
that the unrepealed portion of the statute was to remain in force. (See Arnold, 
Sum. Convictions, p. 134). 

This Act of James was recognized as still in force by the former Licensed Pub- 
lican Act, 2 Vic., No. 18, (see ss. 66 & 68); but it is not referred to at all by the 
existing Act, 18 Vic., No. 29. 

The rale on this subject is thus laid down by Dwarris :— It is a general rule 
that subsequent statutes which add accumulative penalties, and institute new 
methods of proceeding, do not repeal former penalties and methods of proceeding 
ordained by preceding statutes, without negative words.” (p. 532). 

Observations on Recovery of Costs}.— A week must elapse between the 
conviction and the issue of the distress warrant; neither can the defendant be 
committed to the stocks forthwith if he confesses he has no goods. Costs can 
now be recovered by distress, with the penalty, under 11? & 12 Vic., c. 43, ss. 
18419. The putting in the stocks is in substitution of the pecuniary penalty, 
when that cannot be levied, not a means provided for recovering the nanalty ; and 
cannot be sooner terminated by payment of penalty or costs, as in ordinary cases. 
A Justice is not authorized in ordering the offender to be put in the stocks for 
non-payment of costs. (See R.v. Barton, 13 Q. B., 391; decided upon a recent 
— under 29 Car. 2, c. 7, s. 1, in which it was so held). See, post, 
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been punished as upon a second conviction, for the punishment does not 
operate to purge the two previous offences. 

P. First Offence—5s.: to be paid within one week, or levied by distress ; 
or if not able to pay, commitment to the stocks for six hours. 

Second Convictton—Bound in recognizance with two sureties in £10, 
- to be thenceforth of good behaviour; in default, committal for a definite 
period adjudged. (P) 


DUELLING. 
See ‘‘ CHALLENGE.” 


ELECTORAL ACT. 
See ‘* BRIBERY.” 


S. 22 Vic., No. 20, s. 50. [Two Justices].—(1) Any person wilfully 
misleading any Collector or Clerk of Petty Sessions in the collection or 
preparation of the lists, or wilfully causing any false or fictitious name or 
qualification to be inserted therein. 

P. Fine not exc. £20, or impr. not exc. 1 mth.: to be recovered either 
by distress, (s. 19 of 11 & 12 Vic., c. 43), or according to the procedure 
of W. IV., No. 22. (See, ante, “ Abattoir,” p.1; “ Justices, Recovery of 
Penalties,” and ex parte Cockburn, post, Part III.) 

N.B.—No prosecution for offences under this statute to be commenced 
after the expiration of 6 mths. from the commission of such offence. (S. 86). 
. §. Id, s. 65. [One Justice].—(2) Any Returning Officer, after 
having accepted office, wilfully neglecting or refusing to perform any of 
the duties which by the provisions of this Act he is required to perform. 

P. Fine not exc. £200: recoverable as offence (1). 

N.B.—The Governor, with the advice of the Executive Council, may 
mitigate or wholly remit the fine. 

S. Id., 8.65. [One Justice].—(3) Any Justice presiding, or other 
Officer or person, wilfully neglecting or refusing to perform his duties, &c. 

P. Fine not exc. £50: recoverable as offence (1), with full costs of 
suit, to be sued for within 6 mths. after the commission of the offence. 

N.B.—The Governor has like discretion as tn last offence. 





M. 22 Vic., No. 20, 8.49. Bail disc—(1) Any person wilfully making 
a false answer to any of the questions prescribed by s. 46, or wilfully 
making a false declaration, (see s. 48 and Sch. K), or wilfully making any 
false statement, orally or in writing, in any Court of Revision, in anywise 


(P) Power to commit in default of Surety for Second Offence].—The power to 
commit in default of finding surety is not in the statute, but the authority to do 
sgo is given by the Common Law, and is thus laid down by Hawkins, (2 J. P., c. 16, 
s. 2), ‘* Wheresoever a Justice is empowered by any statute to bind a person over, 
or to cause him to do a certain thing, and such person being in his presence shall 
refuse to be bound, or to do such thing, the Justice may commit him to the gaol, 
to remain there till he shall comply.” In 2 Hale, 136, it is said that the party 
should be bound to appear at the Sessions, to abide the order of the Court. As 
to the costs upon this second conviction, they would seem to be recoverable under 
8.18 of 11 & 12 Vic., c. 43, which imposes an additional imprisonment of one 
cal. m. for them where no penalty is to be recovered. 


ELECTRIC TELEGRAPH. 93 


affecting or relating to the qualification of himself or any other person. 

P. The same as in wilful and corrupt perjury. (See “ Perjury ”). 

M. Id., s. 64. Bail comp.—(2) Any person voting a second time, or 
attempting to vote a second time, at the same Election for the same Elec- 
toral District, or perzonating or attempting to personate any other person 
for the purpose of voting at any Election. 

P. Fine not exc. £200, or impr., with or without h. 1., for not exc. 
2 yrs. (See “ Bribery ’’). 

M. Id.,s.64. Bail comp.—(3) Any person being disqualified for any 
of the causes mentioned in the Act, (see s. 11, and Act, passim), and 
voting or attempting to vote at any Election. 

P. The same as offence (2). 

M. Id.,s.73. Bail dusc.—(4) Any person wilfully or knowingly giving 
false evidence before Election Committee, or a quorum thereof, or in any 
affidavit relating to any matter referred to such Committee, and taken 
before any Justice; (and see 16 Vic., No. 18). 

P. The same as in perjury. (See ‘ Perjury’). 

M. Id.,s.73. Bail comp.—(5) Any person summoned by an Election 
Committee, disobeying such summons,—or refusing or neglecting to pro- 
duce any papers, records, or other documentary evidence, relating to or 
affecting the matter under investigation, which shall have been sent for by 
the said Committee,—or refusing to submit himself for examination,—or 
giving false evidence,—or prevaricating,—or otherwise misconducting 
himself in giving or refusing to give evidence. 

P. Fine or impr., or both. 


ELECTRIC 'TELEGRAPH. 


S. 20 Vic., No. 41, 8.8. [Two Justices]—(1) Any officer not trans- 
mitting and delivering messages in the order in which they are received 
by the Manager or other officer in charge of the Station at which they 
shall be received. 

P. Fine not exc. £20: to be recovered either by distress, (s. 19 of 
11 & 12 Vic., c. 43), or according to the procedure of 5 W. IV., No 22. 
See, ante, “ Abattoir,” and, post, “ Justices, Recovery of Fines,” and 
ex parte Cockburn, post, Part ITT. l 

N.B.—Messages relating to the arrest of criminals, the discovery or 
prevention of crime, or any other matter connected with the Administration 
of Justice, and all Government Despatches, when so required, shall have 
priority over all other messages. (S. 8). 

S. Id., s. 9. [Two Justices].—(2) Any officer, clerk, or other person 
employed in working any line, divulging the contents or substance of any 
private or secret despatch, message, or other communication, transmitted 
or intended to be transmitted by any auch line. 

P. Fine not exc. £100, or impr., with or without h. 1., not exe. 6 mths. : 
fine recoverable as offence (1). 

S. Id.,s.11.(Q) [Two Justices].—{3) Any person wilfully obstructing 


[Q) Apprehension— Damages)].—By s. 12, Any person may apprehend without 
warrant any other person found offending acelin ss. 10 & 11, (offences 3 & M.); 
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In a case in the Central Criminal Court, Sydney, 1847, the prisoner 
was the accountant of the Bank, and on one occasion, during the tem- 
porary absence of the receiving teller, officiated for him, and received 
@ suin of money as a deposit, which he appropriated to his own use. It was 
proved that it was no part of his duty to officiate as teller during the absence 
of the proper officer, and that he had committed an act of irregularity in 
doing so; the Court held this not to be embezzlement, as the prisoner had 
accomplished his fraud not by virtue of his employment, but in opposition 
to it. (R. v. Townend). 


F. 7§8 G. IV.,¢.29, 8.47.(8) Bail disc—(1) Embezzlement by an 
clerk or servant, or any person employed in that capacity, of any chatte 
money, or valuable security received by virtue of his employment. 

P. Tr. 14—7 yrs.; or impr. not exc. 3 yrs., h. l., s. c., and w.; or 
A — h. l. on roads 10—5 yrs.; (if female), impr. 5—2 yrs., h. or 
. l. and s. e. 

F. 9 Vic., No.2, s. 1. Bail disc.—(2) Any person employed in the 
service of H. M., and entrusted by virtue of such employment with the 
receipt, custody, management, or control of any chattel, money, or valu- 
able security, (T) and embezzling the same, or any part thereof, or in any 
manner fraudulently applying or disposing of the same or any part thereof, 
to his own use or benefit, or for any purpose whatsoever, except for the 
public service, shall be deemed to have stolen the same. 

P. Tr. 14—7 yrs.; or impr., with or without h. 1., not exc. 3 yrs. ; or 
(if male) h. 1. on roads 10O—5 yrs. 

N.B.—There are numerous other offences by officers in different institu- 
tions and in public offices, for which see Statutes, and Arch. Cr. Pl., 360. 
See, post, “ Manufacture,” as to frauds, &c., by manufacturers. 





EMBRACERY. 
See “ Jurors.” 


(8) The indictment may charge any number of distinct acts of embezzlement, 
not exceeding three, committed by the offender against the same master, within 
6 cal. m. from the first to the last of such acts; and if the embezzlement is of 
coins or valuable security, it may be alleged as money, (s. 48); and so with bank 
notes. (16 Vic., No. 18, 8.19). Upon an indictment for this offence, the Jury 
may find the prisoner not guilty of this offence, but guilty of simple larceny, or 
of larceny as a clerk or servant, and he shall be punished as if he had been indicted 
for such larceny. (/d., 8. 13). 

( ef Section 2 gives a very comprehensive list of what are to be deemed 
“ valuable securities” under this Act. 

By s. 3, Different acts pf embezzlement, &c., not exceeding three, which may have 
been committed by him within the space of 6 cal. m., from the first to the last 
of such acts; and in the informatiun, &c., where the offence shall relate to any 
money or any valuable security, it shall be sufficient to allege the embezzlement, 
or fraudulent application or disposition, to be of money, without specifying any 
particular coin or valuable security, and such allegation shall be sustained if the 
offender shall be proved to have embezzled any amount, althuugh the particular 
species of coin or valuable security of which such amount was composed shall 
not be proved; (and see 16 Vic., No. 18, s. 18); and by s. 4, in the information, 
&c., the property of any such chattel, &c., may be laid in H. M. the Queen. 
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ENTRY (FORCIBLE) AND DETAINER. 


The assertion of right to lands or houses by force has been always dis- 
couraged by the Courts, from a just apprehension of the tumults to which 
such proceedings may lead. 

Although no indictment will lie for a mere trespass, accompanied by 
constructive force, yet it seems to be established that an entry on land, 
or into a house, garden, &c., or a church, though no one be therein, with 
such actual violence as amounts to an illegal act, or public breach of the 
peace, (€ g., bringing unusual weapons, threatening violence, breaking open 
a door), is an offence indictable at Common Law as a forcible entry ; though 
certain statutes give other remedies to the party grieved, viz.,—restitution 
and damages; and that the illegal and violent maintenance of possession, 
if the entry was unlawful, is, in like manner, indictable as forcible detainer ; 
to sustain such indictment at Common Law, no circumstances of great 
public violence or terror are necessary. 

In addition to the punishment annexed to the offence at Common Law, 
certain statutes provided that restitution also should be granted to the party 
dispossessed on the conviction of the offender. 15 R. II., c. 2, authorized 
the summary commitment of tke offender till fine and ransom; and b 
8 H. VI., c. 9., this provision was extended to cases of forcible detainer, 
and Justices of the Peace were empowered to restore the premises to the 
former possessor, where the force had been found by a jury summoned 
by them, (R. v. Harland, 8 Ad. & E., 826); (uU) and 21 Jac. I., c. 25, 
applied the power conferred by the former Acts to the restitution of posses- 
sion of which tenants for terms of years, &c., had been forcibly deprived. 
On this account the prozecutor’s interest in the premises must be stated in 
the indictment.(v) Now, therefore, a prosecutor, who is a freeholder 
or leaseholder, &c., may have restitution, on conviction of the party of 
whose dispossession he complains. This restitution may be awarded bv 
the Court of Quarter Sessions, as Justices of the Peace are expressly 
empowered to grant it; in this respect they act as Judges of Record, and 
have greater power than Judges of Oyer and Terminer and Gaol Delivery, 
who cannot grant restitution, but can only punish the offender. The great 
distinction is, that on an indictment at Common Law, the prosecutor needs 
only to prove a peaceable possession at the time of the ouster; while in an 
indictment on the statute of Richard, his interest, viz., a seisin in fee, 
must be allowed ; on that of James, the existence of a term or other tenancy ; 
and on these statutes, restitution will be granted. It must be observed, 
that even on these statutes proof that the prosecutor holds colourably as a 
freeholder or leaseholder will suffice; and that the Court will not, on the 
trial, enter into the validity of an adverse claim made by the defendant, 
which he ought to assert, not by force, but by action. (Dick., Q. S., 378). 

In order to justify a conviction by Justices under 15 R. II., c. 2, and 
8 H. VI. c. 9, it must be proved before them that there was, as well 


(c) The inquisition must set forth the estate possessed by the party in the 
perty disputed. (R. v. Bowman, 8 D. P. O., 128). 
(+) It being doubted whether, on these statutes, any but a freeholder could 
have restitution. 
H 
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` 


as an unlawful entry on the premises, a forcible detainer. Where 
a conviction stated that Justices had convicted G. A. of forcible detainer 
upon their own view, and that afterwards a complaint was made to the 
Justices that G. A. forcibly entered the premises, and that notice of such 
complaint was given to G. A., who received the notice, but said nothing, 
and then went on to allege that the Justices received evidence, on oath, of 
the unlawful entry: Held, that the conviction was bad, for not showing 
that G. A. had been summoned to answer the charge of the unlawful 
entry, or that he had any opportunity afforded him of defending himself 
against such charge. (Attwood v. Joliffe, 3 New Sesa. C., 116). 
For Forms, see Dick., Q. S. 


M. 5 Ric. II., c.8; 15; Ric ID, c. 2; 21 Jac. I., c. 15; 8 H. VI, 
c.9. Bail comp.—(1) Entry (forcible) and detainer into a freehold or 
leasehold. 

P. Impr. and ransom at King’s will; restitution of property. (See 31 
Eliz., c. 2. 

M. at Olm Law. Bail comp.—(2) Entry (forcible) and detainer. 

P. Fine or impr., or both. (1 Hawk., c. 64, s. 28). 

M. 15 Ric. II., c. 2. Bail comp.—(3) Not assisting Justices in arresting 
persons holding forcible possession. 

P. Fine and impr. 


ESCAPE, PRISON-BREACH, AND RESCUE. 
See “FELONS ABSCONDING,” “ GAOL.” 


S. 17 Vic., No. 15, s. 2. [One Justice].—(1) Any offender sentenced 
by Justices to be imprisoned with h. l. for not exc. 14 days, refusing or 
neglecting to perform such h. |. according to Justices’ directions, or 
escaping, or attempting to escape. 

P. Impr. and h. l. for further period of not exc. 14 days. 

S. Id., 8.3. [Two Justices]—(2) Any person (excepting those in 
charge or duly authorized, see s. 3), communicating in any manner with 
such offender, or loitering near, (after being warned to leave), or endea- 
vouring to communicate with such offender whilst employed. 

P. Fine not exc. £5; or, in default of payment, impr. not exc. 1 mth. 
(11 & 12 Vic., c. 43, s. 23). 





F. 25 Œ. II. Bail dise.—(1) Rescuing a murderer, or his body after 
execution. 

P. Tr. life—15 yrs.; or impr. not exc. 3 yrs., h. l. and s. c., (1 Vic., 
c. 91, s. 2, and 16 Vic., No. 18, s. 28); or (tf male) h. 1. on roads 
15—7 yrs. 

F. or M. at Com Law.—(2) Officer having a person in charge for 
felony, voluntarily permitting his escape. 

P. (If felony), the same as the party escaping was sentenced to; (if 
misdemeanor), fine and impr. (4 Black. Com , 430; 1 Hale, 234; 2 Hawk., 
c. 19, 8. 22). 

N.B.—A negligent escape by an officer ts punishable by fine only, 
(2 Hawk., c. 19, s. 31); but, if a private person, fine or imprisonment, or 
both. (Id., c. 20, 8. 6). See Note (w), p. 99. 
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F. 1 Edw. II., c. 2, s. 1. Bail disc-—(3) Breaking prison, when in 
custody for a capital offence. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. 1., s. c., and w. (7 &8G. IV., 
c. 28, ss. 8 & 9); h. 1. on roads 5—3 yrs. 

M. Id. Bail comp.—({4) The like on a minor charge. 

P. Fine and impr., and b. 1. (2 Hawk., c. 18, s. 21). 

F. 4 Vic., No. 29, s. 14. Bail disc.—( 5) Conveying mask, &c., into 
& prison, to aid and assist prisoner to escape. 

P. Tr. not exc. 14 yrs.; or (if male) h. 1. on roads 10—5 yrs.; (ù 
female), impr. 5—2 yrs., h. l. and s. c. 

F. Id. Baildisc.—(6) Aiding and assisting, by any means whatsoever, 
any prisoner to escape or in attempting to escape. 

P. The same. 

M. 9 G. IV., c. 83, 8.34. Bailcomp.—(7) Contriving, aiding, assisting, 
or abetting in the excape or intended escape of any transported felons frum 
Australia or V. D. Land. í 

P. Fine not exc. £500, or impr. not. exc. 2 yrs., or both. 

M. at Com. Law. Bail comp.—(8) Rescuing a prisoner from custody 
when not convicted, or convicted only of a misdemeanor. 

P. Fine or impr., or both. (2 Hawk., c. 21, s. 8). 

F. at Com. Law. Bail disc.—(9) The like, when charged and con- 
victed of treason or felony. 

P. Same as principal; or impr. not exc. 4 yrs. (1 & 2 G. IV., c. 88, 
s. 1); (4 BI. C., 131). 

F. 16 G. II., c. 31, ss. 1—3. Bail disc.—(10) Aiding or assisting a 
prisoner or convict in custody for treason or felony, to make his eseape 
while being conveyed to prison or in prison. 

P. Tr. 7 yrs., or h. l. on roads 5—3 yrs. 

M. Id., s. 3. Bail comp.—(11) The like in custody for petty larceny 
or for debt of £100. 

P. Fine and impr. 

M. at Com. Law. Bail comp.—(12) Rescuing goods in the custody of 
the law, or breaking open a pound. 

P. Fine or impr., or both. (2 Hawk., c. 21, s. 20). 

F. 22 Vic., No. 2, s. 3. (x) Bail disc.—(13) Any person escaping 
or attempting to escape from any person in whose charge he may be 
placed for the purpose of carrying out the h. 1. portion of his sentence. 


(w) It is felony if the party escaping have received judgment; but a misde- 
meanor, if before conviction. The officer, however, cannot be punished until after 
the original delinquent has been convicted, but before such conviction, he may be 
fined and imprisoned as for a misdemeanor. (Arch. Cr. P1., 636). The imprison- 
ment of the delinquent must be for some criminal matter, otherwise the escape is 
not punishable criminally. (Id., 634). f 

By s. 28 of 16 Vic., No. 18, any person convicted of the misdemeanor, viz. :— 
an escape or rescue from lawful custody on a criminal charge, may be sentenced 
to imprisonment for any term now warranted by law, and also to be kept to h. 1. 
during the whole or any part of such term. 

x) The Governor, by instrument in writing, may authorize the Sheriff or other 
cer in — any gaol to remove any prisoner under sentence of h.l. to any 
distance the walls, not exc. 2 miles, for the purpose of carrying out the 
labor portion of any sentence. (22 Vic., No. 2, s. 1). j 
H 
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P. H. 1. on roads not exc. 5 yrs.; or impr., with or without h. l., for not 
exc. 3 yrs., in addition to any pending term of punishment. (Y) 


EVIDENCE. 
See “‘Conression,” ‘ JUSTICES,” 


I. Tne Suspstance or THE Issue. II. Tue Best Evipence. III. 
Seconpary Evipence. IV. Hearsay. V. Witnesses; HUSBAND 
AND Wire. VI. ExaMINATION AND Cross-Examination. VII. 
WRITTEN EVIDENCE AND PRESUMPTIONS. 


I. THE SUBSTANCE OF THE ISSUE. 


The Facts constituting the offence, d&c.|—Offences at Common Law are 
defined by the rule of the Common Law relating to them; offences by 
statute are defined by the statute creating them. In both cases, everv- 
thing stated in the definition of the offence is material, and must be proved; 
on the other hand, if anything stated in an Information, &c., be not in- 
cluded in the definition of the offence, it may be rejected as surplusage, and 
need not be proved. (R. v. Evan Jones, 2 B. & Ad., 611). 

Intent}.—The intent with which an act is done often forms a material 
part of the definition of the offence, and must be proved; it does not admit 
of positive proof; it can be proved only by the confession of the party, or 
by proving facta from which it may fairly be inferred. 

Malice].—Malice often forms a material part of the definition of the 
offence ; but this, like intent, can only be proved by the confession of the 
party, or by the proof of the facts from which it may be inferred; for 
instance, if a man, without any apparent motive, wilfully do an act which 
must necessarily be injurious to another, we are warranted in saying that 
he did it maliciously, unless he prove the contrary. 

Guilty Knowledge].—A guilty knowledge of some particular fact must 
sometimes be proved ; such, for instance, as uttering a forged instrument, 
knowing tt to be forged, &c. ; this guilty knowledge, like intent and malice, 
can only be proved by the party’s confession, or by proving facts from 
which it can be inferred; for instance, where a man was charged with 
uttering a forged bill of exchange, knowing it to be forged, evidence 





(Y) By s.4, any person lawfully placed in charge of any prisoner, (removed 
under the provisions of this Act outside the gaol, to carry out the labour portion 
of his sentence), wilfully or negligently permitting him to escape, is liable to all 
the like fines and penalties to which any constable, &c., is liable for a like offence, 
and shall, while so in charge, have all the powers and privileges by law apper- 
taining to a constable. 

With reference to felons convicted in this Colony, 18 Vic., No. 7, s. 1, provides 
that laws in force respecting felons from the United Kingdom, are applicable to 
felons convicted in the Colony of New South Wales. 

Id., 8. 2.—** As often as any felon or other offender convicted in the said Colony 
shall escape from lawful custody, or abscond from the district or other place to 
which, under regulations or conditions in that behalf made, he shall be restricted. 
although at the time of his apprehension or trial for such offence the original 
term of sentence may have expired, such felon or other offender may, notwith- 
standing, at any time, be apprehended, tried, and convicted of such escape or 
absconding, and shall be liable to be dealt with, in all respects, as persons 
escaping or absconding during any subsisting sentence are or may be liable to. 


EVIDENCE. 10] 





that he gave a false account as to the parties to it, and that, when he was 
apprehended, he had other forged bills in his possession, was received in 
proof of his guilty knowledge that the first bill was forged. (2. v. Hough, 
R. & Ry., 120). So, that he had previously uttered other forged notes of 
the same description, would be good evidence of it. (R. v. Ball., Id., 132; 
R. v. Green, 3 C.& K.; but see R.v. Moore, 1 Fost. & F., 73). In the same 
way, upon a charge of receiving stolen goods, knowing them to have been 
stolen, evidence that the party had at other times received goods from 
the prosecutor under suspicious circumstances, (R. v. Dunn & Smith, 
Ry. & M., 146), or that he concealed the goods, or bought them for a 
price much under their value, or the like, may be received in proof of his 
guilty knowledge that they had been stolen. But, the fact that the pri- 
soner has at various times received other property, stolen from different 
persons, cannot be given in evidence. (R. v. Oddy, 2 Den., 264). As to 
variances and amendments, see * Justices.” 


II. Tue Best EVIDENCE. 


The best Evidence].—The best evidence of which the case in its nature 
is susceptible shall be adduced to prove every disputed fact. This rule is 
adopted for the prevention of fraud, for when better evidence is withheld, 
there is a presumption that the party has some motive for not producing it. 
In requiring the best evidence applicable to each particular fact, it is meant 
that no evidence shall be received which is merely substitutionary in its 
nature, as long as the original evidence is attainable. Thus, depositions 
are in general admissible only after proof that the parties who made 
them cannot be produced. (B. N. P., 329). The rule only excludes 
evidence which itself indicates the existence of more original sources of 
information; and, therefore, where there is no substitution of inferior 
evidence, but only a selection of weaker, instead of stronger, proofs, 
or an omission to supply all the proofs capable of being produced, 
the rule is not infringed ; for instance, in proof or disproof of handwriting, 
or in proof of the contents of a letter which cannot be produced, it is not 
necessary to call the supposed writer. (R.v. Hurley, M. & R., 473). 

This will lead to the division of Evidence into Primary and Secondary. 
Primary evidence is the best or highest evidence; it is that kind of proof 
which, in the eye of the law, affords the greatest certainty of the fact in 
question ; until it is shown that the production of this evidence is out of 
the party’s power, no other proof of the fact is, in general, admitted. All 
evidence, falling short of this in its degree, is termed secondary. 

The cases which most frequently call for the application of this rule, are 
those which relate to the substitution of oral for written evidence ; the 
general rule is, that the contents of a written instrument, which is capable 
of being produced, must be proved by the instrument itself, and not by 
parol evidence. 

So also, except on special grounds, no declaration or entry by any person 
ean be given in evidence, where the party who made such declaration or 
entry can be produced and examined as a witness. 

The distinction refers, not to the measure and quantity of the evidence, 
but to its quality when compared with some other evidence of a superior 

It is not necessary to give the fullest proof that every case may 
H 3 
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admit of; although there be several eye-witnesses to a particular fact, it 
may be proved by the testimony of one only. 

There may also-be distinct sources of information, one of which may be 
oral, and another contained in writing; in such case, both will be primary, 
and, therefore, either will be admissible. 

Exception, Admissions].—A tacit exception to this rule must be made 
in favour of the parol admissions of a party, and of his acts amounting to 
admissions, both of which species of proof are always received as primary 
evidence against himself and those claiming under him, although they 
relate to the contents of a deed or other instrument which are directly in 
issue in the cause. (/‘arle v. Picken, 5 C. & P., 542; Darby v. Ouseley, 
25 L. J. Ex., 227; & Slatterie v. Pooley, 6 M. & W., 664). 

If the written instrument be in the hands of the opposite party, who 
withholds it at the trial, secondary evidence will be admitted, provided 
that a notice, verbal or in writing, to produce the original has been duly 
served, where such notice is requisite. But if, from the nature of the 
action or indictment, the defendant must know that he will be charged 
with the possession of the instrument, and be called on to produce it, no 
notice to produce need be served upon him, 

Where a person is indicted for stealing a bill, its identity may be proved 
by parol evidence, though no notice to produce it has been served on the 
prisoner or his agent. (R. v. Aickles, 1 Lea, 294). If, however, the 
indictment be for forgery, and the forged instrument be in the hands of 
the prisoner, the prosecutor must serve him or his attorney with a notice 
to produce it, before he can offer secondary evidence of its contents. (R. v. 
Haworth, 4 C. & P. 294). But, see R. v. Downham, 1 Fost. & F., 387, 
whether service on the attorney ia sufficient. 


III. Seconpary EVIDENCE, 


Secondary Evidence].—But if such original evidence is destroyed, if it 
cannot be found after diligent search, or if the opposite party refuse to 
produce it after having received due notice, then secondary evidence of its 
contents is admissible. (z) If, however, it exists in the hands of a stranger, 
who, although not privileged to do so, refuses to produce it, it seems that 
secondary evidence cannot be admitted, but such contumacious witness 
must be punished. 

Depositions].— Bearing in mind the broad proposition, that secondary 
evidence is only admissible where the production of primary evidence is 
out of the party’s power, it is laid down, that, in a matter between tha 
same parties, the depositions of a witness under oath, in a judicial proceed- 
ing, may be used on a subsequent suit between the same parties, or those 
claiming under them, if the witness be dead, or if he be sought for and 
cannot be found, or if he have been subpcenaed and have fallen sick, or 


(z) The Court must be satisfied, by evidence, that the original is lost, or that, 
after diligent search for it, it cannot be found ; and parol evidence to this effect must 
be given by those who, at one time, had the custody of the original, or by those 
legally entitled to its custody, or those likely to have it. (R.v. Stourbridge, 8 B. 
& C., 96). It is not necessary that the evidence should prove the destruction of 
the instrument; if it prove such diligence in searching for it as to relieve the 
party of all charge of laches in not making further inquiry, it will be sufficient. 
R. v. Morton, 4 M. & S., 48). 
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when kept out of the way by the contrivance of the opposite party ; thus, 
a deposition taken on a charge either of assault or robbery, or of stabbing, 
or of doing grievous bodily harm, can, after the death of the witness, be 
read upon a trial for ane where the two charges relate to the same 
transaction. (R. v. Smith, R. & R., 339 ; R. v. Beeston, 24 L. J M. C., 5). 

With regard to the depositions before Magistrates, see title “ Justice,” 
and 11 & 12 Vic., c. 42. 


IV. Hearsay. 


All hearsay evidence is, with a few exceptions, which will be noticed 
presently, inadmissible. Hearsay evidence is evidence which does not 
derive its value solely from the credit given to the witness himself, but 
which rests also in part on the veracity and competence of some other person ; 
it is not given on oath, or subject to cross-examination ; and even although 
it may have been on oath, yet, if the party on whose authority it rests 
could not be cross-examined by the party to be affected by such evidence, 
it is inadmissible. 

In Spargo v. Brown, (9 B. & C., 935), the action was for excessive 
distress, and the question was, whether plaintiff was tenant to the defen- 
dant, Hugh Brown, or his brother, John Brown; the plaintiff paid rent to 
John, but the defendant, to show that the rent had been paid to John as 
his (defendant's) agent, offered, in evidence, accounts tendered to him by 
John, in which John styled himself defendant's agent. It was objected 
that John Brown, not being dead, ought to have been called as a witness. 
The evidence was held to be inadmissible. 

This rule operates, in the absence of special tests of truth, to the exclu- 
sion of all the acts, or declarations, or conduct of others, as evidence 
to bind third parties either directly or indirectly ; when, therefore, the 
witness begins to state either his own declarations and acts, or the decla- 
rations and acts of strangers, he should be asked if the prisoner was 
present, or had been an authorizing or assenting party; and, if not, such 
statements are inadmissible. 

It is necessary to distinguish between hearsay evidence and that which 
is deemed original. Thus, it often happens that the fact in controversy 
is, whether certain things were written or spoken, and not whether they 
are true ; thus the replies given to inquiries made at a bankrupt’s resi- 
dence, denying that he was at home, are original evidence, without exam- 
ining the persons to whom the inquiries were addressed; because the 
testimony of the parties inquiring is sufficient to establish the denial, 
which is the only material fact. Upon these grounds, evidence of general 
reputation, reputed ownership, public rumour, general character, general 
notoriety, and the like, though composed of the speeches of third persons 
not under oath, is original evidence, and not hearsay. 

Whenever the bodily or mental feelings of an individual are material to 
be proved, the usual expressions of such feelings, made at the time 
in question, are original evidence. Thus, on a trial for murder by 
poisoning, statements made by the deceased in conversation shortly before 
he took the poison, have been received in evidence for the purpose of 
proving the state of his health at that time; and, on the seame ground, in 
actions and indictments for assault, what a man has said about himself to 
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his surgeon has been admitted as evidence to show what he suffered by 
reason of the assault. (R.v. Johnson, 2 C. & K., 354; Averson v. Lord 
Kinnaird, 6 East, 198). 

Certain other declarations and acts are admitted as original evidence, 
being distinguished from hearsay by their connection with the principal 
fact under investigation. Thus, on an indictment for manslaughter, a 
statement, made by the deceased immediately after he was knocked 
down, as to how the accident happened, has been held admissible ; 
and similar evidence has been received by Lord Holt, in an action 
brought by a hueband and wife against a defendant for wounding the wife. 

In all cases of this kind, care must be taken that the circumstances and 
declarations offered in evidence are so connected with the main fact under 
consideration, as to illustrate its character, to further its object, or to 
form, in conjunction with it, one continuous transaction. See the very 
recent case of Harris v. Dignum, 29 L. J. Ex., 23. 

Conspiracy].—The same principles apply to the acts and declarations 
of one of a company of conspirators in regard to the common design, as 
affecting his fellows. Here a foundation should first be laid by proof 
sufficient to establish, primâ facie, the fact of conspiracy between the 
parties. The connection of the individuals in the unlawful enterprise 
being thus shown, every act and declaration of each member of the cor.- 
federacy in pursuance of the original concerted plan, and with reference 
to the common object, is, in contemplation of law, the act and declaration 
of them all; and is, therefore, original evidence against each of them. 
(R. v. Stone, 6 T. R., 528; R. v. Esdaile, 1 Fost. & F., 43). See “ Con- 
spiracy,” ante, p. 69. 

There are six classes of eases where the rule rejecting hearsay evidence 
has been relaxed :—(1) Matters of public and general interest. (2) De- 
clarations against interest. (3) Declarations in the course of business. 
(4) Dying declarations. (5) Matters of pedigree; and (6) of ancient 
possession. 

1. Matters of public interest].—In matters of public and general in- 
terest, popular reputation or opinion, or the declarations of deceased 
witnesses, if made before the litigated point has become the subject of 
controversy, and without reasonable suspicion of undue partiality or col- 
lusion, is admissible. 

2. Declarations against interest].—A declaration by a deceased person 
who had a competent knowledge of a fact, and no interest to pervert it, 
and which declaration was against the pecuniary interest of the declarant 
at the time when it was made, is evidence as to third parties, and is 
evidence of everything stated in the declaration. Declarations against 
interest are admissible against third parties, even although the declarant 
himself received the facts on hearsay. The declarant must be deceased. 

3. Declarations in course of business].—Declarations made by a person 
strictly in the course of his trade or professional business, and without 
any apparent interest to misrepresent the truth, if contemporaneous with 
the fact, are evidence after his death, against third parties, of the essential 
subject matter, but not of its surrounding circumstances. 

4. Dying declarations|.—In murder and homicide, the declarations of 
the deceased concerning the cause and circumstances of his mortal wound, 
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if made under a sense of impending dissolution, are admissible in evidence 
for or against a prisoner who is charged with the crime. i 

The dying declarations of an accomplice are receivable, and also those 
made in favour of the person deceased. (R. v. Tinkler, 1 East., P. C., 354; 
R. v. Scarfe, 1 M. & R., 551). 

To render these declarations admissible, it is necessary (1) That the 
death of the deceased should be the subject of the charge. (2) The cir- 
cumstances of the death, the subject of the declaration. (3) It must appear 
to have been made at a time when the deceased was in actual danger of 
death, and under the belief that his death is about to happen shortly. 
(4 and lastly) Death must have ensued. See R. v. Reany, 26 L. J. 
M. C., 43, and R. v. Whitworth, 1 Fost. & F., 382. 

It is not necessary that the declarant should have stated that he was 
speaking under a sense of impending death, provided it satisfactorily 
appears, in any manner, that the declarations were really made under 
that sanction. 

Admisstons— Confessions]. —Admissions and confessions are usually 
considered as exceptions to the rule excluding hearsay evidence; they are 
admitted as being against interest, and therefore probably true. 

The term admission is usually applied to civil transactions, and to those 
matters of fact, in criminal cases, which do not involve criminal intent ; 
the term confession being generally restricted to acknowledgments of guilt. 

On the subject of confessions, it is thought sufficient to refer to the recent 
enactment :— No confession which is tendered in evidence on any crimi- 
nal proceeding shall be received which haa been induced by anv untrue 
representation, or by any threat or promise whatever; and any confession 
made after any such representation, or threat, or promise, shall be deemed 
to be induced thereby, unless the contrary be shown.” (22 Vic., No. 7, 
8. 11). See a decision on this section, ante, p. 69, ‘ Confession.” 

Evidence excluded on grounds of Public Policy|.—1. “ No husband 
shall be competent or compellable to disclose any communication made to 
him by his wife during the marriage, and no wife shall be competent or 
compellable to disclose any communication made to her by her husband 
during the marriage.” (22 Vic., No. 7, s. 4). 

The protection is not confined to cases where the communication sought 
to be given in evidence ia of a strictly confidential character, but the seal 
of the law is. placed upon all communications, of whatever nature, which 
pass between husband and wife. (O’Connor v. Majoribanks, 4 M. & Gr., 
435). See 22 Vic., No. 7, s. 4. 

2. Where a Barrister, Solicitor, or Attorney, is professionally employed 
by a client, all communications which pasa between them in the course, 
and for the purpose, of that employment, are so far privileged that the 
legal adviser cannot be permitted to disclose them, whether they be in 
the form of title-deeds, wills, or documents, &c., delivered, or statements 
made to him, or of letters, entries, or statements written or made by him, 
in that capacity. (Greenough v. Gaskill, 1 M. & K., 101). 

3. Another class of cases in which this rule applies, comprises Secrets 
of State, or matters the disclosure of which would be prejudicial to the 
public interest. 

4. Lastly, the law excludes, on public grounds, evidence which is 
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indecent, or offensive to public morals, or injurious to the feelings of third 
persona,—the parties themselves having no interest in the matter, except 
what they have impertinently created. The mere indecency of disclosures, 
of course, does not suffice to exclude them where the evidence is necessary 
for the purpose of justice. 


V. Direct EviwEnce, WITNESSES. 


Witnesses ].—The presiding Magistrate will, upon the motion of either 
party, order all the witnesses, on both sides, to withdraw, excepting the 
one under examination, in order that they may be examined out of the 
hearing of each other; but medical or other professional witnesses are 
generally permitted to remain in court. 

Competency of Witnesses |.—Persons who have not the use of reason, 
(idiots, lunatics), are, from their infirmity, utterly incapable of giving 
evidence, and are incompetent witnesses. 

No person is a competent witness unless he believe in a Supreme Being, 
who will punish him, either in the present or future life, for perjury. 

By 3 & 4 W. IV., c. 49, adopted by 8 W. IV., No. 2., Quakers and 
Moravians are permitted to make an affirmation in all cases, instead of an 
oath. 

Husband and Wife.—16 Vic., No. 14, s. 2, enacts that, on any inquiry 
“ arising in any suit, action, or other proceeding in any Court of Justice, 
or before any person having, by law, or consent of parties, authority to 
hear, receive, and examine evidence, the parties (a) thereto, and the persons 
in whose behalf any such suit, action, or other proceeding, may be brought 
or defended, shall (except as hereinafter excepted) be competent and 
compellable to give evidence, either vivd voce or by deposition, according 
to the practice of the court, on behalf of either or any (8) of the parties to 
the said suit, action or other proceeding ;” but s. 3 provides “ that nothing 
herein contained shall render any person, who, in any criminal proceeding, 
is charged with the commission of any indictable offence, or any offence 
punishable on summary conviction, competent or compellable to give 
evidence for or against himself or herself, or shall render any persou com- 
pellable to answer any question tending to criminate himself or herself, or 
shall” (see s. 3 of 22 Vic., No. 7) “render any husband competent or 
compellable to give evidence for or against his wife, or any wife competent 
or compellable to give evidence for or against her husband, in any criminal 
proceeding, or in any proceeding instituted in consequence of adultery ;” 
and, by s. 4 of the latter Act, neither husband or wife is competent or 
compellable to disclose any communication made by either of them to the 
other during the marriage. The statutes, (16 Vic., No. 14, & 22 Vic., 
No. 7), treat the proceedings in all summary convictions, like indictable 
offences, as ‘“ proceedings’ which are criminal, (as distinguished from an 


(a) By the amending Act, 22 Vic., No, 7, 8. 2, “the husbands and wives of the 
parties thereto, and of the persons in whose behalf any such suit,” &c., are com- 
petent and compellable, &c. 


(B) If it be desired to have the evidence of ono party for the other, he must be 
suinmoned or supenaed in the usual way, like another witness. 
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action or suit, in which all parties are competent) ; (c) and as in such cases 
the Crown is the real prosecutor, and the informers or persons preferring the 
eharge are nominal prosecutors, they are not, therefore, partzes to the pro- 
ceeding, but “persons in whose behalf such proceedings are brought” 
within the 2nd section; consequently their wives or husbands are not 
excluded by the 3rd s. of 16 Vic., No. 14, or by s. 3 of 22 Vic., No. 7, 
(which sections appear only to disqualify the husband or wife of the party 
charged), from giving evidence therein, when summoned or examined on 
their behalf; but, it would seem that they cannot be called by the 
defendant. (D) In all other cases before Justices, such as proceedings 
relative to orders for payment of money, or otherwise, (a distinction 
made by Jervis’s Act 11 & 12 Vic., c. 43, s. 1), the complainant and 
the defendant are “ parties” to the proceeding in all cases before Jus- 
tices. The 3rd section of 16 Vic., No. 14, excepts only indictable 
offences and summary convictions from the operation of the 2nd section ; 
and it therefore follows, that all other proceedings before Justices, 
such as sureties of the peace, recovery of wages, bastardy cases, &c., are 
within the latter section, which allows any party to the proceeding, or 
any other person, to give evidence for either party thereto. The 3rd 
sect. of 16 Vic, No. 14, & 22 Vic., No. 7, (excepting husbands and 
wives from giving evidence for or against each other in any criminal 
proceedings), also do not interfere with, or exclude, the testimony of the 
husband or wife in cases of personal injury committed by one upon the 
other, or in cases of high treason, where their evidence was previously 
admissible, (Arch. Cr. Pl., pp. 227, 228), but leave the law in that 
respect as it stood before, for the statute is to extend the competency of 
witnesses, and not to diminish such. Practically, therefore, the operation 
and effect of the statutes, 16 Vic. No. 14, and 22 Vic. No. 7, may be thus 


(0) The words “ criminal proceeding ” over-ride both the exceptions, viz., any 
indictable offence, and any offence punishable on summary conviction, ( Attorney- 
General v. Radloff, 10 Exch., 94). The learned Editor of the last edition of 
Paley, P. 92), says: “It is submitted that every proceeding before a Magistrate. 
where has power to commit, in contradistinction to his power of making an 
order, is a criminal proceeding, whether the Magistrate be authorized, in the 
first instance, to direct payment of a sum of money as a penalty, or at once to 
adjudge the defendant to be imprisoned,” 

tt is because a man and his wife are sometimes both of them — to the same 
information, or other criminal proceeding, that the clause probibiting them, under 
such circumstances, from testifying for or against cach other, is retained in this 
Act; were it not for such a clause, a wife, conjointly indicted with her husband 
for murder, might be called by the prosecutor to establish the man's guilt, or the 
man might be examined by the counsel for the defence, to prove the woman's 
innocence. 

It would hardly seem necessary to add, that the wife of a prosecutor in any 
such proceeding is not excluded from giving evidence either for the Crown or for 
the defendant, (Taylor Ev., 1060), were it not for the following extraordinary 
decision of the Parramatta Bench, which oocurred but a few months ago: The 
wife of a man who had been most brutally assaulted, was called to give evidence, 
corroborating that of her husband, as to what had happened. The Magistrates 
were persuaded by the attorney for ths defence that, under this clause, the wife 
was incompetent to give evidence for the husband, and dismissed the case, 
— they did so because the husband's evidence was unsupported. 

(D) the last edition of Oxe's Synopsis, (1859); sed quere. 
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shown in the two classes of proceedings, with this general exception in all 
caxes, and with respect to all persons, whether the proceeding be in its 
nature criminal or otherwise, that nothing in the Act contained “shall 
render any person compellable to answer any question tending tu crimi- 
nate(e) himself or herself,” (s. 3); but he is competent to do so, and may 
therefore answer such a question if he chooses. 


Ist. As to Indictable Offences, and Offences Puntshable on Summary 
Conviction. 


1. The informer or prosecutor is competent and compellable to give 
evidence for himself or the defendant. (S. 2). 

2. The husband or wife of the informer or prosecutor is likewise com- 
petent and compellable to give evidence for each other, but not for the 
defendant, as he or she would, in that case, be giving evidence against the 
other, which is prohibited, except in cases of personal injuries committed 
by one upon the other. See supra, and Note (D). 

3. The defendant (the party charged) is not competent or compellable 
to give evidence for or against himself or herseif. (S. 3). 

4. Neither the husband nor wife of the defendant can give evidence on 
either side, except in cases of personal injuries committed by one upon the 
other, where the evidence of the injured party is admissible against the 
other as before the Acts. 


2ndly. As to Orders for Payment of Money, such as Wages to Servants 
and Apprentices, Bastardy Cases ; also, Sureties to Keep the Peace, &c., 
and all other proceedings in Special and Petty Sessions, (not being 
Criminal proceedings, and not excepted in the 3rd Section). 


1. The complainant is competent and compellable to give evidence for 
himself or the defendant. (5S. 2). 

2. The husband or wife of the complainant is likewise competent and 
compellable fur or against each other. 

3. The defendant is competent and compellable for himself or either 
or any of the parties to the proceedings. (S. 2). 

4. The husband and wife of the defendant is likewise competent. 

Accomplice |.—A prisoner ought not to be convicted upon the evidence 
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(z) The word “criminate” only protects the party from answering such 
questions as tend to subject him to some penalty or punishment, and does 
not apply where the question merely tends to fix a civil responsibility on 
him, (ase 46 Geo. III., c. 37), as in the case of an application for an order in 
bastardy ; for although it is an offence to beget a bastard child, and punishable in 
the Ecclesiastical Court, the prosecution must, by the 27 Geo. III., c. 44, s. 2, 
have been commenced within 8 cal. m., (from the sexual connection), and therefore 
the putative father would not, in many cases, be amenable, by lapse of time, to 
that prosen ng. and according to the decision of Tenterden, C. J., in Roberts v. 
Allatt, (M. & M., 194), he is not excused from answering a question on that 
ground, the time limited for proceeding being past. The objection that the 
question will tend to degrade a witness is equally untenable. * The doubt only 
exists where the questions put are not relevant to the matter in issue, but are 
merely propounded for the purpose of throwing a light on the witness's character; 
for if the transactions to which the witness is interrogated form part of the 
issue, he will be obliged to give evidence, however strongly it may reflect upon 
his character.” (2 Phil. Ev., 421), See Tayl. Ev., 1136. 
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ef any number of accomplices, if unconfirmed or uncorroborated by ot he 
testimony, and such confirmation ought to consist in some circumstance 
affecting the identity of the accused. A guilty man can always relate the 
facts of the case, but it does not follow that the person accused was con- 
nected with the transaction. There is a danger that, when a man is fixed 
and knows that hia own guilt is detected, he should endeavour to purchase 
impunity by falsely accusing others. (R. v. Foster, 7 C. & P., 107). 
And see R. v. Sparks, 1 Fost. & F., 388. But a conviction on such 
evidence cannot be quashed as bad in law. (R. v. Stubbs, 25 L. J. M. C., 
6). 

Prosecutor].—It haa long been held, that a prosecutor in a criminal 
proceeding is a competent witness against a prisoner, and although there 
were formerly exceptions to the rule, they have all now been removed 
by this and other statutes. 

Prisoner |.—In all indictable erimes or offences punishable on summary 
conviction, the prisoner cannot be compelled, nor is even competent, to give 
oral evidence cn oath for or against himself, but he still has his right to 
state his case before the committing Magistrate or to a Jury. 

Degrading Questions}.— Questions tending to degrade a witness, it 
seems, may be asked, but he is not bound to answer them; if he choose 
to answer such questions, his answer is conclusive. In the Criminal 
Court, Sydney, 1847, the Chief Justice, Sir A. Stephen, intimated that 
the three Judges had held a consultation with a view of settling the 
practice of the Court on this subject, and had decided, that the safer and 
better way would be not to allow such questions to be put; or, if put, not 
to be pressed upon the witness. (Suttor’s A. M., 168). 


VI. EXAMINATION AND Cross-EXAMINATION. 


Examination tn chief].—The witness, when placed in the box, l:t, 
May be examined in chief by the party who calls him: 2nd, May be 
eross-examined by the adverse party: 3rd, Then he may be re-examined 
by the party who calls him. 

On Examination in chief, a witness must not be asked leading questions, 
i.e., questions suggesting the answer to the witness ; or questions in such 
form that the witness by answering “ yes,” or “ no,” shall give the reply 
and the evidence which the examiner wishes to elicit. 

A witness must be asked only questions of fact, which are relevant and 
pertinent to the issue; and he cannot be asked irrelevant questions, or 
questions as to his own inferences, or personal opinion of facts. 

Cross-Examination].—On cross-examination a witness may be asked 
leading questions. (Parkin v. Moore, 1 C. & P., 408). 

The mode of examination is, in truth, regulated by the discretion of the 
Court, according to the disposition and temper of the witness, the Court 
frequently permitting an adverse witness to be cross-examined by the 
party calling him. 

On cross -examination, a witness may be asked any question, the answer 
to which may tend to affect his credit; but he will not, generally, be bound 
to answer such questions; he may be asked questions which affect his 
veracity or memory, such as, whether he has ever been convicted of any 
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crime,—whether he is intimate with or under obligations to the party now 
calling him,—whether he is not inimical to the opposite party, &c., &c. 

General Remarks].—In examining in chief, the object of the party 
should be, to elicit from the witness all fhe material facts which he is 
called to prove, and to take especial care that the witness does not stand 
down until he has proved the part of the case he is expected to prove. 
Generally, it is desirable and proper to ask him only such questions as 
will confine him to the matter in issue, and such as will elicit his own 
personal and independent account of it. Unless he deviate into hearsa 
or other inadmissible kinds of evidence, or unless he ramble into utterly 
irrelevant matter, it is advisable not to interrupt him. 

If he be dishonest or hostile, a more stringent style of examination 
may be adopted. 

In criminal cases, especially where the prisoner is undefended, it is the 
practice, and probably the duty, of the prosecuting party to ask a witness 
questions which are favorable to the prisoner; for the duty of the prose- 
cutor is to lay all material evidence impartially before the Court, and not 
to obtain a conviction. 


VII. WRITTEN EVIDENCE AND PRESUMPTIONS. 


Written Evidence |.— Convictions before Magistrates are proved by 
examined copies, which are made out, on application, by the Clerk of the 
Bench. In many cases, under particular statutes, copies certified by the 
proper officer are Sufficient evidence. 

Orders].—The original order must be produced, if possible, but secon- 
dary evidence may be given of it, if it appear that the party whose duty 
it is to produce it, has been served with notice to produce. (R.v. J. of 
Peterborough, 18 L. J. M. C., 79). 

Extrinsic Evidence.|—Extrinsic evidence is inadmissible to contradict, 
vary, add to, or subtract from the term of a written document ; but extrinsic 
oral evidence is admissible to prove that a written contract, not under seal, 
has been discharged, either before or after breach. A written instrument 
cannot be released or avoided by evidence of intrinsically inferior nature; 
e.g., a deed must be released by a deed ; but, where a deed is not under seal, 
and is not subject to any particular statutory regulation, it is parol evi- 
dence ; and therefore, generally, a written contract can be discharged by 
oral evidence. 

Extrinsic evidence is admissible, in cases of doubt, to explain written 
evidence ; it is admissible to interpret technical words or peculiar terms 
in the document, unknown to the Court; it is admissible to identify the 
person or thing mentioned in the instrument, and to place the Court, as 
near as may be, in the position of parties to it; but no evidence of the 
intention of the parties to the document is admissible ; the Court interprets 
quod dixit, not quod voluit. 

Presumptive Evidence].—Onus proband: lies on party asserting affir- 
mative. The law presumes innocence ; where the proof of guilt is insuf- 
ficient, the prisoner must be acquitted. The law presumes, in criminal 
matters, that every man intends the probable consequences of an act 
which may be highly injurious. The law presumes that a person acting 
in a public capacity is duly authorized to do so. (Thus, a due appoint- 
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ment is presumed where it becomes a question whether a person acting as 
a public officer was so at the time. (2 Camp., 131; 3 Id., 433). The law 
presumes everything to the disadvantage of a man who withholds evidence. 
The law presumes in favour of the continuance of life; where it is proved 
that the person has not been heard of for seven years, the presumption 
arises that he is dead ; but this presumption is only in favour of the fact 
of his death; there is no presumption as to any specific time when the 
death took place. 

A tenant cannot dispute his landlord’s title. 

Corpus Delicts].—Sir M. Hale lays down two rules most prudent and 
necessary to be observed: 1. Never to convict a man for stealing the 
goods of a person unknown, merely because he will not give an account 
how he came by them, unless an actual felony be proved of the said goods. 
2. Never to convict any person of murder or manslaughter till, at least, 
the body be found dead,—on account of two instances he mentions, where 
persons were executed for the murder of others, who were then alive, but 
missing. 

EXCISE. 
See “ Customs,” (ante, p. 79). 


EXPLOSIVE MATERIALS. 
See “ Arson,” (ante, p. 20), 1 Vic., c. 85, s. 5, and © GUNPOWDER,” (post). 


EXTORTION. 


M. at Com Law. Bail comp.—Extortion by any officer, by colour of 
his office. 

P. Fine or impr., or both. (Arch. Cr. P1., 644; 1 Hawk., c. 68, s. 1.; 
2 Salk., 680). 

N.B.—There are various other such offences, punishable by particular 
statutes. 


FALSE IMPRISONMENT. 
See “ ARREST.” 


M. at Com. Law. Bail comp.—False imprisonment. 
P. Fine or impr., or both. (2 Inat., 589; Arch. Cr. Pl., 553). 


FALSE PRETENCES. 


The statutory offence of obtaining goods or money by false pretences 
depends upon 7 & 8 G. IV., c. 29, s. 53. 

Between this offence and larceny the most intelligible distinction is 
this :— In larceny the owner of the thing stolen has no intention to part 
with his property therein to the person taking it ; in the former case, the 
owner has such intention, but the money or chattel is obtained from him 
by fraud. “If,” says Parke, B., “a person, through the fraudulent repre- 
sentations of another, delivers to him a chattel, intending to pass the 
property in it, the latter cannot be indicted for larceny, but only for ob- 
taining the chattel under false pretences.” (Powell v. Hoyland, 6 Ex., 70). 
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Where, then, a man represents as an existing fact that which is not an 
existing fact, and so gets the money or chattels of another, that is a false 
pretence, it being for the Jury to say “ whether or not the pretence used 
were the means of obtaining the property.” (2 Russ. Cr., 289 n). 
An instance of a false pretence within the statute presents itself, where a 
person goes to a shop and saya, “that he is sent by some particular 
customer for such and such goods,” which, upon the faith of what he says, 
are handed to him; or, where the secretary of a benefit society obtains 
money from one of its members by representing that a certain amount, 
exceeding that actually due, is owing by him to the society, (R. v. Woolley, 
1 Den. C. C., 559); or, where money is obtained by means of a begging 
letter, setting forth false statements as to the name and circumstances of 
the accused, (R. v. Jones, 1 Den. C. C., 551); or, where A., the accused, 
falsely represents that he is connected with B., a person of known opu- 
lence, and on the faith of such representation, obtains for himself property. 
(R v. Archer, 1 Dearsl., 449). All these are false pretences. 

So, the fraudulently offering in payment a spurious note, not within the 
operation of the Statute Law as to forgery, under the pretence that it ia a 
Bank of England note, would be a false pretence within the statute, 
(R.v. Coulson, 1 Den. C. C., 592). If a person passes a bank note for 
£5, payable on demand, as a good note, and as of the value of £5, knowing 
that the bank is insolvent, and has stopped payment, and cannot pay the 
note in full, he may be indicted for obtaining money by false pretences. 
(R.v. Evans, 29 L. J. M. C., 20). 

In this case the evidence showed that the bank had paid a dividend, 
and so, a direction to the Jury that there was evidence that the note was 
not of any value, was held wrong, and the conviction quashed. 

So, where prisoner with intent to defraud, falsely pretended that an 
Irish one-pound note was a five-pound note, and asked for change, and 
the prosecutrix believed his representation without looking at the note, and 
gave him change as for a five-pound note, the prisoner’s conviction was 
upheld. (R. v. Jessop, 27 L. J. M. C., 70). It is not necessary that the 
false pretence should be in words: a person going into a shop in acade- 
mical costume, and ordering goods, when not a member of the University, 
would be evidence from which the Jury might infer the pretence that ho 
was a member. (R.v. Barnard, 7 C. & P., 784). 

A knowingly false statement of a supposed bygone or existing fact, made 
with tntent to defraud, and an obtaining money thereby, will support an 
indictment. (Per Jervis, C. J.; R. v. Wellman, 1 Dearsl., 198). If a 
tradesman, knowing that a customer owes him nothing whatever, says 
that he owes him £5, and gets the money, it comes within the statute. 

A mere representation as to some future fact would not be within the 
statute, because, in this latter case, the party addressed has an opportunity 
of exercising his judgment on the probability of its happening, (by Lord 
Campbell in R. v. Woolley, L Den. C. C., 563); although a misrepresenta- 
tion of a matter of fact, accompanied by a promise, is within the statute. 
(R. v. West, 27 L. J. M. C., 227). Neither does a mere falsehood, told by 
way of excuse, although goods be obtained thereby, (R. v. Wakeling, 
Russ. & R., 504); nor a false statement by the party charged, that he 
will do or means to do a certain act, constitute a false pretence, 
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(R. v. Johnston, 2 Mood. C. C., 254); nor false representations as to the 
quality of articles pawned or sold, if the articles delivered to the pawn. 
broker or vendee be the same in specie as they were alleged to be, though 
of inferior quality; it is a — of a matter of opinion more 
than a matter of fact, (per Erle, J.), (R. v. Bryan, 26 L. J. M. C., 84). 
Iu the last case, the prisoner induced a pawnbroker to advance him money 
on some spoons, which he represented as silver-plated spoons, which had 
as much silver on them as “ Elkington’s A,” (a known class of plated 
xpoon), and that the foundations were of the best material. The spoons 
were plated with silver, but were, to the prisoner’s knowledge, of very 
inferior quality, and not worth the monev advanced upon them. 

A false representation, in the nature of exaggerated praise of an article 
for sale, is not indictable. (R. v. Goss, 29 L. J. M.C., 26). 

A person cannot be convicted of obtaining a dog by false pretences, 
since it is not an animal in respect of which larceny could be com- 
mnitted. (R. v. Robinson, 28 L. J. M. C., 58). See “ Larceny.” post. 
A mere fraudulent overcharge in respect of work done, is not indictable. 
(BR. v. Oates, 1 Dearsl., 495). But where a prisoner committed a fraud, on 
a sale of cheese, by pretending that a sample he had given the prosecutor 
to taste was part of the cheese offered for sale, whereas it was taken from 
another cheese of superior quality, and thus obtained money from the pro- 
secutor ; proof of this fraud was held sufficient to support an indictment 
for obtaining money under false pretences. ( R. v. Abbott, 1 Den. C. C., 
273). The substance of the contract was not cheese of any quality, but 
a part of the very cheese shown by the vendor. 

Intent to Defraud|.—Even assuming a false pretence can be proved, 
it must further be shown that the prisoner thereby obtained the chattel 
or money laid in the indictment with intent to defraud, although it is not 
necessary to allege or prove that the intent was to defraud any particular 
person, (16 Vic., No. 18, s. 7); nor need it be stated in the indictment 
that the false pretence was made with the intention of obtaining the 
money, if it be proved that the prisoner did intend to obtain it, made 
the falae pretence, and did thereby obtain it. ( Hamilton v. R., 9 Q. B., 271). 
The statute contemplates the case of money being obtained according to 
the wish and for the advantage, or, at all events, to gain some object, of 
the party who makes the false pretence, (lè. v. Garrett, 23 L. J. M. C., 
20) ; that is, the obtaining must be either by the party’s desire or intention, 
or for his benefit. 

Where defendant agreed to sell and deliver to the prosecutor a load of 
coals at so much per cwt. ; he delivered coal, to his knowledge, weighing 
14 cwt.; he, however, falsely and fr audulently represented that the quan- 
tity he had delivered weighed 18 cwt., and thereby obtained the price of 
18 ewt. Held, that this offence fell within the statute. (R. v. Sherwood, 
26 L. J. M. C., 217). But where the prisoner had done certain work, and 
claimed a certain sum as due in respect of more work than was the fact, 
which was paid by prosecutor, although he knew that the representation 
was untrue. This was held not to be an obtaining money by false pre- 
tences. (R.v. Mills, 26 L. J. M.C ,79). Inducing a person by a false pre- 
tence to accept a bill of exchange, is not an obtaining a valuable security 
by a false pretence within the statute; ‘the money, &c., to be the sub- 
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ject to this indictment, must be the property of some one other than the 
prisoner ;’’ (here the prisoner was the drawer of the bill) ; “ there is diffi- 
culty in saying that, as against the prisoner, the prosecutor had any 
property in the document as a security, or even in the paper on which the 
gcceptance was written; ° to support the indictment, the document must 
have been a valuable security while in the hands of the prosecutor. (R. 
v. Danger, 26 L. J. M. C., 185). 

The following very recent case shows the importance of accurately 
describing the pretence in the indictment: J. B. was one of many persons 
employed, whose wages were paid weekly at a pay-table; on one occasion, 
when J. B.’s wages were due, the prisoner said to a little boy, “ I will 
give you a penny if you will go and get J. B.’s money ;” the boy inno- 
cently went to the pay-table, and said to the treasurer, “ I am come for 
J. B.’s money,” and J. B.’s wages were given to him; he took the money 
to the prisoner, who was waiting outside, and who gave the boy the pro- 
mised penny. Held, that the prisoner could not be convicted on the 
charge of obtaining the money from the treasurer by falsely pretending to 
the treasurer that he, the prisoner, had authority from J. B. to receive the 
money ;—or of obtaining it from the treasurer and the boy, by falsely 
pretending to the boy he had such authority ;—or of obtaining it from 
the boy by the like false pretence to the boy; but that he might have 
been convicted on a count charging him with obtaining it from tbe trea- 
surer by falsely pretending to the treasurer that the boy had authority 
from J. B. to receive the money. (R. v. Butcher, 28 L. J. M. C., 14). 

Inasmuch as a failure of justice frequently arose from the subtle dis- 
tinetion existing between larceny and fraud, for remedy thereof it was, by 
7&8G.IV., c. 29, s. 53, (and see 16 Vic., No. 18, s. 11), provided that 
if, upon the trial of any person indicted for obtaining money, &c., under 
false pretences, “it shall be proved that he obtained the property in ques- 
tion in any auch manner as to amount to larceny, he shall not by reason 
thereof be entitled to be acquitted of such misdemeanor.” . 

It may be added that, although the attempting to obtain goods or money 
by false pretences is a misdemeanor at Common Law, yet, as remarked, in 
a recent case, (R. v. Eagleton, 24 L. J. M. C., 158), the bare intention to 
do so is not criminal ; some act ia required to make it so; nor would all 
acts towards committing the misdemeanor in question be indictable. 
“ Acts remotely tending towards the commission of the offence are not to 
be considered as attempts to commit it, but acts immediately connected 
with it are.” 


M.7&8 G. IV., c. 29, s. 53. (F). Bail disc.—(1) Obtaining from any 


(r) Upon an indictment for this offence, the jury may find the prisoner guilty, 
although the offence, upon the evidence, turn out to be larceny, (7 & 5 Geo. IV., c. 
29, s. 53); but if he be indicted for a larceny, the jury cannot find him guilty, if 
the offence, upon the evidence, turn out to be an obtaining of money or goods by 
false pretences. By 16 Vic., No. 18, s. 8, it is sufficient in the indictment to allege 
the act to have been done “ with intent to defraud,” without alleging the intent to 
defraud any particular person; but the false pretence must still stated and 
proved accordingly. (19 L. J. M. O., 12). On an indictment for obtaining money 
under false pretences, if it is consistent with the evidence for the prosecution that 
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person any chattel, money, or valuable security, by false pretences, with 
intent to cheat or defraud him of the same. 

P. Tr. 7 years, or fine or impr., or both; h. l. and s. c. ; or (if male) 
h. 1. on roads 5—3 yrs. 

M. at Com. Law. Bail disc.—(2) Attempting to obtain same, &c. 

P. Fine or impr., or both. (R.v. Hall, C. & M., 249; R.v. Marsh, 
19 L. J. M. C., 12). 


(See “ Cheats,” “ Gaming,” “ Receivers.’’) 


FEES. 


4 W. IV., No. 5.—An Act for appointing the Fees to be taken in the 
several Couris of Police and Petty Sessions, and by the Clerks of Justices 
acting singly, in the Colony of New South Wales. 

S. 1. Clerks to Benches of Magistrates and Magistrates acting singly, 
may demand certain Fees.|—The Clerks at the several Police Offices and 
Petty Sessions, and the Clerks of Magistrates acting singly, shall and may 
demand, receive, and take the several fees specified in Schedule A., for the 
business and services therein stated, and by them performed ; (see offence 
1, infra) : Provided always, that every Justice may, and is required to, 
administer to any naval or military pensioner the oath or oaths necessary 
to be made for the receipt of his pension, without any charge being made 
for the same. 

S. 2. Clerks to Magistrates to keep printed Tables of Fees in a con- 
spicuous place)|.—The Chief Clerk in any Police Office, and the Clerk to 
every Petty Sessions, shall cause true and exact printed copies of the table 
of such fees as are specified in the said Schedule to be placed, posted up, 
and kept constantly in a conspicuous part of the room or place where such 
office and sessions are respectively held. (See offence 2). 

S. 2. Clerks to Magistrates acting singly to produce printed Table of 
Fees on demanding any Fee].—The Clerk of every Justice acting singly 
shall produce and show, if required, to the person requiring to see the 
same, a printed copy of the said Schedule, upon his demanding payment 
of any fee. (See offence 3). 

S. 3. Clerks to make Returns of all Fees — several Clerks 
of the several Police Offices and Petty Sessions shall, once in every three 
months, make a return, in the form in Schedule B, to the Justices of such 
Police Offices and Courts of Petty Sessions of each district, respectively, 
of all fees received by them in their offices or places of business, for ser- 
vices done or performed therein ; such return to be signed and sworn to 


the object of the false pretence was something else than the obtaining of the 
money, the charge will not be sustainable. (R. v. Stone, 1 Fost. & F., 311). The 
following are recent cases on indictments for false pretences, and in which the. 
incipal decisions on the subject are referred to and commented on :—R. v. Roe- 
ek, (L Dears]. & Bell's C. C., 24), as to the quality of an article; and R. v. Burgon, 
(/d., 11), and R.v. Gardner, ( Id., 40), in both of which there were contracts between 
the parties. 

A person indicted for stealing, cannot be convicted of stealing on evidence 
showing him guilty of embezzlement, though he might, on such evidence, on the 
same indictment, have been convicted of embezzlement. (R. v. Gorbdutt, 26 L.J. 
M. C., 47). ; 

Ll: 


116 THE AUSTRALIAN MAGISTRATE. 


.by them, and transmitted as the voucher of their several accounts; and 
the said Clerks shall forthwith transmit and pay to the Colonial Treasurer 
for the time being, the full amount of all such fees, to be appropriated and 
applied to the public uses of the said Colony, and in support of the Go- 
vernment thereof. 


FEES.—SCHEDULE A. 


List of Fees to be taken by the Clerks at Police Offices and Petty Sessions, and by 
the Clerks of Magistrates acting singly, in New South Wales. 


Summons, copy and serving 
Subpeena, not including more than four names 
Copies to serve, each .. 
Drawing Affidavit and Information, in cases within the jurisdiction of the 
Magistrates, uot exceeding one folio of 72 words : 
For every additional folio .. — 
Swearing the same . 
Swearing any other Affidavit, — Affidavits for military and naval pensions 
excepte 
Warrant to apprehend, i in cases not felonious. . 
Recognizance, and Notices of the nature thereof 
Warrant to distrain, under Penal Acts 
Order of a Justice or Justices . 
Drawing any other document required in the discharge “of the Police 
duties, not enumerated above, per folio of 72 words .. F 
Copy of proceedings, per folio of 72 words 


Om y’ 


ae 
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FEES.—SCHEDULE B. 
Account of all Fees received between the day of 18 , 


and the day of ,18 , by the undersigned, as 
Clerk of 





Time when. Parties litigating. | From whom. | On what account. T£ eld. 








—— 


| 
| 
| 





(Signed) 
Clerk of 


S. 4 W. IV., No. 5, s. 1. [One Justice|.—(1) Any Clerk at the several 
Police Offices and Petty Sessions, or Clerk of Magistrates acting singly, 
or any person acting as such, under pretence of any matter or thing done, 
transacted, or performed by auch person as clerk, demanding or receiving 


_any other or greater fee than such as are specified and set forth in Sche- 
dule A. 
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P. Fine £5: (a) to be recovered either by distress, (s. 19 of 11 & 12 
Vic., c. 43), or according to the procedure of 5 W. IV., No. 22. See 
“ Abattoir,” ante, p. 1, and “ Justices, Recovery of Fines,” post, and ex 
parte Cockburn, post, Part IIT. 

S. Id., s. 2. [One Justice].—(2) Chief Clerk in every Police Office, or 
Clerk to every Petty Sessions, failing to cause true and exact printed copies 
of the Table of specified Fees to be posted up in a conspicuous part of the 
office or sessions-room. (See x. 2). 

P. Fine 10s. for every day on which same shall not be so placed, posted 
up, or kept; (Note @): to be recovered as offence (1). 

S. Id. [One Justice].—(3) Clerk of every Justice acting singly neg - 
lecting or refusing to produce and show, if required, to the person requir- 
ing to see the same, a printed copy of said Schedule, upon his demanding 
payment of any fee. (See s. 2). | 

P. Fine 10s.; (Note @): to be recovered as offence (1). 


FENCES (DIVIDING). 


For the provisions regulating Dividing Fences, and the recovery of 
costs incurred in their erection, see 9 G. IV., No. 12. 
For stealing or injuring Fences, see “ Larceny,” ‘ Malicious Injuries.” 


FELONY AND MISDEMEANOR. 


Crimes have, from an early period, been distributed by the law of 
England into three classes—Treasons, Felonies, and Misdemeanors. 

The prominent feature in High Treason is, the violation of the alle- 
giance due from a subject to the Sovereign, as the Supreme Magistrate of 
the State. Between felonies and misdemeanors, the distinction at the 
present day is, in great measure, arbitrary and very unsatisfactory, a 
felony being distinguishable from a misdemeanor rather by the conse- 
quences which follow on a conviction for the offence, than by any parti- 
calar element or ingredient appearing in it. 

“ Felony” is, in our criminal law, intermediate between treason (which 
is a higher kind of felony) and misdemeanor; and it is distinguishable 
from both. The crime of felony is of remote origin, and was founded upon 
feudal principles. Its incidents were not formerly, as they are now, of a 
merely arbitrary nature, preremptorily annexed to certain criminal acts. 
It sprung from the feudal relations. At the present day, a conviction for 
felony, tpso facto, induces a forfeiture of the property—real or personal, 
or both—of the offender. (Cr. L. Com., 4 Report, p. 12). 

The term “ misdemeanor” applies to all crimes of an inferior degree, 
which do not fall within either of the preceding divisions. 

Our Criminal Law is imperative with reference to the conduct of indi- 
viduals; so that, if a statute forbids or commands a thing to be done, all 
acts or omissions contrary to the prohibition or command of the statute are 
offences at Common Law, and ordinarily indictable as such. As illustrating 








(G) Penalty not recoverable if complaint be not made within one calendar 
month after the commission of the alleged offence. (S. 2). r 
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this rule, see R. v. Woodrow, (15 M. & W., 404), where it was held, 
under a penal statute, (5 & 6 Vic., c. 93, s. 3), that a dealer in tobacco, 
although ignorant of its adulteration, is liable to the penalties imposed by 
that Act. (And see Lee v. Simpson, 3 C. B., 871; R. v. Humphreys, 14 
Q. B., 388). The word “crime” is popularly understood as conveying 
the idea of something done tn violation of law, and therefore exposing 
the criminal to some sort of punishment. Under the denomination of 
crimes are comprised offences of a public nature, t.e., all such acts or 
attempts as tend to the prejudice of the community. (5 C. B., 407). “ All 
misdemeanors whatsoever of public evil example against the Common Law 
may be indicted,” says Hawkins, (Bk. 2, c. 25, 8.4); ‘but no injuries of a 
private nature, unless they in some way concern the king.” Also, he 
adds—“ [t seems to be a good general ground, that wherever a statute 
prohibits a matter of public grievance to the liberties and security of a 
subject, or commands a matter of public convenience, as the repairing of 
the common streets of a town, an offender against such statute is punish- 
able not only at the suit of the party aggrieved, but also by way of indict- 
ment for his contempt of the statute, unless such method of proceeding do 
manifestly appear to be excluded by it.” 

“ I am of opinion,” says Lord Denman, in Buchanan’s case, (8 Q. B., 
883), “that wherever a person does an act which a statute, on public 
grounds, haa prohibited generally, he is liable to an indictment; I quite 
agree, that where, in the clause containing the prohibition, a particular 
mode of enforcing the prohibition is prescribed, and the offence is new, 
that mode only can be pursued. The case then is as if the statute had 
simply declared that the party doing the act was liable to the particular 
punishment ; but, where there is a distinct absolute prohibition, the act is 
indictable.” 

An indictment will only be for some wrong common to all the subjects 
of the Crown ;—common, in this sense, that it affects them all, not of 
necessity equally, but in some degree. The distinction of crimes from 
civil injuries seems principally to consist in this, that the latter ‘‘ are an 
infringement or privation of the civil rights which belong to individuals, 
considered merely as individuals ;” whilst crimes are “a breach and vio- 
lation of the public rights and duties due to the whole community, consi- 
dered as a community, in its social aggregate capacity.” Murder and 
robbery are properly ranked amongst crimes, since, besides the injury 
involved in them to individuals, they strike at the very being of society, 
which cannot possibly subsist where acts of this sort are suffered to escape 
with impunity. Many inferior offences, also, of a public nature, are 
indictable; and a crime will be deemed of a public nature, not merely 
where it causes some hurt, damage, or inconvenience to the public, bet 
also where it is “of a public evil example.” Thus it is an indictable 
offence for a parent who has the means of supporting ber child, (R.v. 
Chandler, 1 Dearsl., 453), to neglect to provide sufficient food or necer- 
saries for it, whilst of very tender years and unable to take care of itself; 
though, in this case, some injury to the health of the infant must be 
shown. (R. v. Philpot, 1 Dearsl., 179). 1t is at Common Law indictabla 
knowingly to take a glandered horse into a market, fair, or other place d 
public resort, to the danger of the liege subjects of the Crown. fR." 
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Henson, 1 Dearsl., 24). And any outrage upon public decency, as well 
as against the public peace, is indictable. (R. v. Holmes, 1 Dearsl., 207). 


FELONS (ABSCONDING). 
See “ Escape,” “ Prisoners.” 


S. 4 Vic., No. 10, s. 2. (8) [Two Justices].—(1) Any male offender 
under sentence of transportation, (1) absconding a first time, or absenting 





(u) By s.1, Convicts absconding, and being apprehended before the expiration 
of their sentences, to serve the time of their absence in addition to the term of 
their sentence. By s. 21 of 3 W. IV., No. 8, Twenty-four hours’ absence from the 
employment of Government, or from private service, without due leave having been 
first obtained for such purpose, shall be deemed an absconding ; and, by s. z0, 
Convicts absconding are to serve the time of their absence, and be punished, 
though their sentences may have expired at the time of such trial; and s. 19 pro- 
vides a punishment for absconding a second time, &c.; (and see 3 Vic., No. 22, 
s. 5). 8. 18 contains a list of offences by convicts, and their punishments, which 
are within the summary jurisdiction of Justices in Petty Sessions. 

By s. 22 of 3 W. IV., No. 3, Offenders escaping from penal settlements or iron- 
gangs, &c., are liable, on conviction before two Justices, (if males), to be publicly 
whipped, and to be forthwith transported or sent back to the penal settlement, &c., 
from which they escaped ; (if females), to be returned “to the place of confinement 
from which she escaped, and kept in solitary confinement, on bread and water,” 
for not exc. one cal. m.; and such offenders shall be detained until they have 
served out the full measure of their sentences, as well as of the time during which 
they escaped or were absent. By s. 23, Convicts wilfully disabling themselves 
tre to serve the time of their disability; and, by s. 32, Records are to be kept of 
weh offenders’ names, and returns thereof transmitted, &c.; and the Clerk of the 
Xeace or Clerk of Petty Sessions is to keep such records under a penalty. 

8 Vic , No. 22, abolishes the transportation of female convicts, and provides for 
A aha aA punishment of female offenders. This Act is modified by 6 


o. 8. 
By s. 1 of 18 Vic., No.7, All laws, ordinances, rules, and regulations in force 
rpecting felons and other offenders transported from the United Kingdom, shall 
applied to all felons or other offenders who have been or shall be convicted and 
\tenced in the said Colony. 
LB. As often as any felon or other offender convicted in the said Colony shall 
wpe from lawful custody, or abscond from the district or other place to which, 
er regulations or conditions in that behalf made, he shall be restricted, although 
20 time of his apprehension or trial for such offence, the original term of sen- 
6 may have expired, such felon or other offender may, notwithstanding, be at 
time apprehended, tried, and convicted of such escape or absconding, and 
be liable to be dealt with in all respects as a escaping or absconding 
g any subsisting sentence are or may be liable to. See, ante, “ Escape.” 
Evidence of being a Transported Convict}.—By 3 W. IV., No. 8, s. 35, it is 
led that, as often as any question shall arise in any Court in the Colony, 
er any person is or hath been a transported felon or offender, the indent, or 
ment in writing commonly called an indent, purporting to coutain the name, 
, and sentence or order of transportation of any such person to New South 
or its dependencies, or an examined copy of so much thereof as may be 
wy for the occasion, shall,—upon the production thereof before such Court, 
r with due proof that such indent or instrument in writing hath been 
xd and kept in the office of the Colonial Secretary for the said Colony, or 
roper office for such purpose, as an authentic instrument, and that such 
or person named therein arrived in the said Colony or its dependencies as 
orted felon or offender, and was reputed to be and dealt with as the person 
i in such indent or instrument in writing,—be received and admitted as 
‘ evidence in such Court of every such person as aforesaid, touching whom 
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himself from the service of bis master or employer for any period exceed- 
ing one week. 

P. Labour in irons 12—3 mths., or for the term such offender shall have 
been absent; or punishment authorized by 3 W. IV., No. 3, s. 22. (Note n) 

S. Id., s. 3. [Two Justices|.—(2) Any transported male offender ab- 
sconding from the employment of Government, or from the service of his 
master or mistress, a second time, or oftener. 

P. Labour in irona, not exc. 2 yrs., nor less than 3 cal. m., or for the 
time of such offender’s absence. 

S. Id., 8.8. [One Justice].—(3) Any settler, householder, or other free 
person, harbouring in or about his house, lands, or otherwise,—or in auy 
way employing any convict illegally at large. 

P. Fine £50—£1: to be recovered either by distress, (r. 19 of 11 & 
12 Vic., c. 43). or according to the procedure of 5 W. IV., No. 22. See, 
post, “ Justices, Recovery of Fines,” where s. 1 of 5 W. IV., No. 22, is 
given at length ; and ex parte Cockburn, post, Part IIT. 

N.B.—If defendant prove to Justice's satisfaction that he used diligence 
tn ascertaining, and had reasonable ground for believing, that such convict 
was free, it shall not be imperative on Justice to impose any penalty. (S. 8). 

N. 3 W.IV, No.3, 8.25. [Two Justices|.—(4) Any person harbouring 
or concealing any transported felon or offender who may be illegally at 
large, or seducing or exciting any such person to abscond from the em- 
plovment of Government, or the service of his master or mistress. 

P. Fine £10—£5, and a severer punishment if the offender be a convict 
under sentence of transportation; if fine adjudged, to be recovered as 
offence (3). 





M. 4 Vic., No. 10, s. 5.—Any convict who may have escaped from the 
Colony being found at large anywhere beyond the limits of the same, or 
within any of H. M. possessions ir the islands of New Zealand. 

P. Tr. to a penal settlement 14 yrs., on being convicted before any 
Court of General Quarter Sessions. 


FELONS (INFANTS). 


It is sufficient, in this place, to refer to the “ Act to provide for the 
Care and Education of Infants, under the age of nineteen years who may 


such question shall arise, being or having been a transported felon or offender for 
the term or time in such indent mentioned; and as often as any such question 
shall arise. whether any person shall have been transported to Van Diemen’s Land 
or its dependencies, then the production of the order of removal, or written docu- 
ment, under and by virtue of which such person shall have been removed or sent 
from Van Diemen’s Land or its dependencies to New South Wales or its depen- 
dencics, or an examined copy of so much thereof as may be necessary, together 
with due proof that such written order or document hath been kept in the proper 
office for such purpose, and that such person arrived in New South Wales or its 
dependencies as a transported felon or offender, and was reputed to be and dealt 
with as the person described in such written order or document, shall be in like 
manner received and admitted as sufficient evidence of such person having been 
transported to Van Dicmen’s Land or its dependencies for the term or time in such 
written order or document mentioned. 
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he convicted of Felony or Misdemeanor,” (13 Vic., No. 21). By. 1, 

Such infant may be assigned by the Supreme Court, or any Judge thereof. 
upon the application of any person willing to take charge of such infant, 

and to provide for his or her maintenance and education, if such Court or 
Judge shall find that the same will be for the infant’s benefit, due regard 
being had to the infant’s age, the prevention of crime, &c. 


FINES. 


Appropriation of Fines|.—2 Vic., No. 23, s. 1, enacts, That whenever 
any law or statute that is or shall be in force within the Realm of England, 
and which shall be in other respects applicable to the Colony of New 
South Wales, shall direct the appropriation of any forfeiture, penalty, or 
sum of money, or any part thereof, for the use or on behalf of the poor 
of any parish, township, or other place, the same shall be and is hereby 
required to be paid, at the discretion of the Justice, Judge, or Court 
imposing the fine or penalty, to the Treasurer or other authorized officer 
of any benevolent or charitable society, established or to be established in 
any district of the Colony, for the relief of such poor persons as, through 
age, accident, or infirmity, are unable to support themselves: Provided 
that in any district in which there is no benevolent or charitable society, 
the same shall be paid towards the support of the Benevolent Society in 
the City of Sydney. 

And by s. 1 of 11 Vig., No. 29, it is provided,—That whenever any 
law or statute that is or shall be in force within the Realm of England, 
and which shall be in other respects applicable to the said Colony, or 
which shall have been or shall be adopted in the said Colony, shall direct 
the appropriation of any fine, forfeiture, penalty, or sum of money, or any 
part thereof, to be paid to the overseers of the poor, for the use of County 
or other rates, or to any person or persons, or for any purpose or purposes 
inapplicable to the state or circumstances of the said Colony, the same 
shall be and is hereby required to be paid, at the discretion of the Justice, 
Judge, or Court, imposing the fine, forfeiture, or penalty, to the Treasurer 
or other authorized officer of any benevolent or charitable institution 
established, or to be established, in any district of the raid Colony, for the 
relief of auch poor persons as through age, accident, or infirmity, are 
unable to support themselves: Provided that in any district, except as 
hereinafter provided, in which there is no such benevolent or charitable 
institution, the same shall be paid towards the support of the Benevolent 
Asylam of Sydney; and by s. 2, the Governor may remit the whole or 
any part of such fines, &c. 

11 Vic., No. 43, s. 1, repeals the clauses of 9 Vic., No. 8, (An Act re- 
gulating the sale and delivery of Coal in Sydney, &c.), and 9 Vic., No. 
15, (The Customs Act), respecting the appropriation of fines, &e. Bys. 
2, All fines, &c., under the above-mentioned Acts shall be paid,—one 
moiety to H.M., and the other moiety to the Informer, who shall be enti- 
tled also to his costs or charges, to be ascertained, &c., by the Justices 
hearing the case. 

Drunkenness, Fines of }.—By 17 Vic., No. 6, s. 5, All fines and penal- 
ties paid and recovered by virtue of the Licensed Publicans Act, from 
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persons convicted of drunkenness, shall be paid to the Treasurer or other 
authorized officer of any Benevolent Asylum, &c., established or to be 
established nearest to the Court of Petty Sessions where the case shall be 
heard, for the relief of such poor persons as, through age, sickness, acci- 
dent, or other infirmity, are unable to support themselves ; and, by s. 4, 
Any constable suing for a penalty under ss. 66, 67, and 68 of the Pub- 
licans Act shall be entitled to half the penalty. 

Police Fund|.—16 Vic., No. 33, s. 22. All fines imposed on any Chief 
or other Constable under this Act, (Police Regulation Act), and all penal- 
ties or portions of penalties and damages awarded to any member of the 
Police Force, by any Justice of the Peace on any summary conviction, as 
the prosecutor of any information, or otherwise, shall be paid to the Co- 
lonial Treasurer, to be by him applied and set apart towards a fund to be 
called the Police Reward Fund, &c. 

16 Vic., No. 1, s. 15. Whenever any fine, penalty, or forfeiture shall 
be imposed or authorized to be imposed by any Act of Council, such Act 
shall be takeu to provide that the same, when recovered, shall be paid, one 
moiety to Her Majesty, her Heirs and Successors, for the public uses of 
this Colony and in support of the Government thereof, and that the same 
shall be applied in such manner as may be directed by the Legislature, 
&c.; and that the other moietv thereof shall be paid to the informer, or 
person prosecuting or sneing for the same, unless the Act imposing the fine, 
&c., shall otherwise direct. By s. 16, Any fine, &c., may be sued and 
proceeded for by any person whomsoever, unless by the Act imposing the 
same such right to sue, &c., shall be expressly given to any officer or 
person by name or designation. 

By 19 Vic., No. 14, 8. 7, (Police Act), Where, by any Act now in force 
or hereafter to be passed, a moiety or other fixed portion of the penalty or 
penalties thereby imposed is, or shall be, directed to be paid to the In- 
former, not being a party aggrieved, it shall be lawful for any of Her 
Majesty’s Justices of the Peace, before whom the conviction shall be had, 
to adjudge that no part, or such part only of the penalty as he shall think 
fit, shall be paid to the Informer. 


FIRE. 
See “ MALICIOUS INJURIES.” 
If in Sydney, see 8 W. IV., No. 6. (The Building Act). 

` S. 14 G. III., c. 78, s. 84. [Two Justices]. — Any menial or other 
servant, through negligence or carelessness, firing or causing to be fired 

auy dwelling-house, or out-house, or other buildings. 
P. Fine not exc. £100, (to the churchwardens, &c., of the parish where 
the fire shall happen, to be distributed to the sufferers by such fire); in 


default of immediate payment, impr. for 18 mths., with h. 1. 
N.B.—Appeal allowed. (S. 96). 


FIRE-WORKS. 


S. 9 10 W. III, c. 7, 8. 2. [One Justice]. — Two witnesses. 
(1) Any person making or causing to be made, or selling, giving, or 
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uttering or offering, or exposing to sale, any squibs, rockets, serpents, or 
other fire-works, or any cases, moulda, or other implements for the making 
of any such squibs, &c. 

P. Fine £5: to be recovered by distress ; in default, impr. not exc. 3 
eal. m., unless sooner paid. (11 & 12 Vic., c. 43, s. 22). 

S. Id. [ One Justice].—Two witnesses. (2) Any person permitting or 
suffering any squibs, &c., (as in No. 1), to be cast, thrown, or fired from, 
or out of, or in his house, shop, dwelling, lodging, or habitation, or from, 
&c., any part thereof, or place thereto belonging or adjoining, into any 
public street, highway, road, or passage, or any other house or place 
whatsoever. 

P. Fine 20s.: recoverable as offence (1). 

S. Id.,s.3. [One Justice].—Two witnesses. (3) Any person throwing, 
casting, or firing, or aiding or assisting in the throwing, &c., of any squibs, 
&c., (as in No. 1), in or into any public street, house, shop, river, high- 
way, road, or passage. 

P. Fine 20s.; in default, impr. for not exc. 1 mth., with h. 1., unless 
sooner paid. (Jd., s. 3). 


.-FIRE-ARMS. 


The Fire-arms Act (16 Vic., No. 27) expired on the 31st of December, 
1859, and has not been revived. 


FORCIBLE ENTRY. 
See “ Entry.” 


FORGERY. 


Forgery is the fraudulent making or alteration of a writing or seal to 
the prejadice of another man’s right. The instrument forged must so 
far resemble the true instrument as to be capable of deceiving persons 
of ordinary observation, (R. v. Collicott, R. & R., 212); any material 
alteration, however slight, is a forgery, as well as an entire fabrication. 
The fraudulent application of a false signature to a true instrument, or a 
real signature to a false one, are forgeries; and if the name forged be 
merely a fictitious one, it is as much forgery, if done for the purpose of 
fraud, as if the name was that of a real person. (4 Steph. Com., 213). 
Forgery is misdemeanor at Common Law, but by statute is felony. 

Where a party receives a blank cheque signed, with directions to fill it 
up in a certain amount, and he fills it in a different amount, and retains the 
proceeds of the cheque, he is guilty of forgery, although he believes that 
the amount so filled in is due to himself, (/2. v. Wilson, 2 C. & K., 527). 
A forgery must be of some document or writing; therefore the painting 
an artist’s name on the corner of a picture, in order to pass it off as an 
original, ts not forgery. ( R. v. Gloss, 3 Jur. N. S., 1309). 

A pawnbroker’s duplicate of goods pledged is an ‘accountable receipt 
of goods” within 1 W. IV., c. 66, s. 10. (R. v. Fetchie, 1 Dearsl. & B., 
C. C. R., 175). 

Where the prisoner, with a view of getting the situation of police con- 
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stable, forged and uttered to the Chief Constable, who had the power of 
appointment to the situation, letters containing a false account of himself, 
and recommending himself as a person of upright character, he was held 
to be guilty of forgery at Common Law. (R. v. Moah, 27 L. J. M. C., 204). 

Evidence].—[In a prosecution for forging and uttering a receipt, knowing 
it to be forged, it was proposed to give in evidence other acts of forgery 
by the prisoner against the same prosecutor, as evidence of guilty know- 
ledge, on the count for receiving. It was objected that they could only 
be given in evidence if they were forgeries, and there was no evidence of 
that, without first asking the jury to find them so, which was not the issue 
they had to try. [t was held by Byles, J., after consulting Martin, B., 
that the whole evidence must be confined to the document they were pro- 
ceeding upon, without at all trenching upon the rule as to uttering in other 
cases. (R. v. Moore, 1 Fost. & F., 73). 

F. 4 W. IV., No. 4., 8.2. Bail disc—(1) Knowingly and wilfully 
inserting, or causing or permitting to be inserted, in any register of any 
baptisms, marriages, or burials, kept by any officiating minister, any 
false entry of any matter relating to any baptism, &c., or forging or 
altering in any such register, anv entry relating to any baptism, &c., or 
uttering any writing as and for a copy of any entry in such register of 
any matter relating to any baptism, &c., knowing such writing to be false, 
forged, or altered; or uttering any entry in any such register, of any 
matter relating to any baptism, &c., knowing such entry to be false, &c. ; 
or wilfully destroying, defacing, or injuring, or causing or permitting to 
be destroyed, &c., any such register, or any part thereof; or forging or 
altering, or uttering, knowing the same to be forged, &c., any license of 
marriage. (K) 

P. Tr. life—7 yrs., or impr. 4—2 yrs.; or (if male) h.l. on roads 
15—5 yrs.; (if female), impr. 7—2 yrs., h. l. and s. c. 

F. Id., 8.4. Bail disc.—(2) Knowingly and wilfully inserting or 
causing to be inserted in any copy of register, (directed to be transmitted 
to Registrar of Archdeacon’s Court), any false entry of any matter 
relating to any baptism, &c. ; or forging or altering, or uttering, knowing 
the same to be forged or altered, any copy of any register so directed to 
be transmitted; or knowingly and wilfully signing or verifying any copy 
of any register so directed to be transmitted, which copy shall be false, 
knowing the same to be false. 

P. Tr. 7 yrs., or impr. 2—1 yr.; or (if male) b. 1. on roads 5—3 yrs. ; 
(if female), impr. 3—1 yr., h. l. and s. c. 

F. Id., 8.6. Bail disc.—(3) Falsely making, forging, or counterfeiting, 
or uttering, publishing, or making use of, knowing the same to be falsely 


(x) By 16 Vic., No. 18, ss. 5, 6, 7, It is sufficient in an indictment for forging, 
uttering, engraving, &c., any instrument, plate, &c., to describe such instrument, 
&c., “by any name or designation by which the same may be usually known,” 
without setting out any fac-simile or copy thereof; and by s. 8, The indictment 
need not allege an intent to defraud any particular person. It is sufficient to lay 
the intent generally to defraud, and the prisoner may be convicted, although it 
does not appear that he had any intention ultimately to defraud the party whose 
siznature he had forged, ho having defrauded the party to whom he uttered the 
instrument. (R.v. Trenfield, 1 Fost. & F., 43). 
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made, forged, or counterfeited, the Great Seal of the Colony, or any docu- 
ment or writing bearing, or purporting to bear, the siguature of the 
Governor, or of the Colonial Secretary, or of any of H. M. Principal or 
Under Secretaries of State for the Colonies, or of any of H. M. Commis- 
sioners of Customs, with intent to defraud any person whatever ; or of the 
Principal Superintendent of. Convicts, (s. 7), with intent to aid the escape, 
&c., of any convict. 

P. Tr. 14—7 yrs; or (if male) h. l. on roads 10—5 yrs.; (if female), 
impr. 5—2 yrs., h. or l. l. and s. c. 

F. 1 W. IV., c. 66, ss. 3 § 4. Bail disc.—(4) Private Securities.|— 
Forge or alter, or offer, utter, dispose of, or put off, knowing the same to 
be forged or altered, any will, testament, codicil, or testamentary writing, 
or any bill of exchange, or any promissory note for the payment of 
money, or any indorsement on or assignment of any bill of exchange or 
promissory note, or any acceptance of any bill of exchange, or any under- 
taking, warrant, or order for the payment of money, with intent to defraud 
any person. (See 4 W. IV., No. 4, s. 5). 

P. Tr. life—7 yrs.; or impr. 4—2 yrs., h. l. and s.c. ; or (¿f male) h. l. 
on roads 15—5 yrs. (9 Vic., No. 3). 

F. 1 W. IV., c. 66, s. 10. Bail disc.—(5) Forge or alter, or offer, utter, 
dispose of, or put off, knowing the same to be forged or altered, any deed, 
bond, or writing obligatory, or any acquittance or receipt either for money 
or goods, or any accountable receipt either for money or goods, or for any 
note, bill, or other security for payment of money, or any warrant, order, 
or request for the delivery or transfer of goods, or for the delivery of any 
note, bill, or other security for the payment of money, with intent to 
defraud any person. 

P. Tr. life—7 yrs.; or impr. 4—2 yrs., h.l. and s.c.; or if male) h.l. 
ou roads 15—5 yrs. 

F. 1 W. IV., c. 66, s. 12. Bail disc.—(6) Without lawful excuse, 
(the proof to be upon the party accused), to purchase or receive from any 
other person, or have in his custody or posseasion, (eee s. 28 for rule 
as to criminal possession), any forged bank-note, bank bill of exchange, 
or bank post bill, or blank bank-note, &c., knowing the same to be forged. 

P. Tr. 14 yrs.; or (if male) h.l. on roads 10—5 yra.; (if female), 
impr. 5—2 yrs., h. or 1.1. & s. c. 

F. Id., 8.17. Bail disc.—(1) Banker's Notes|.—Make or use any 
frame, mould, ór instrument for the manufacture of paper, with the name 
or firm of any person or persons, body corporate, or company, carrying on 
the business of bankers, (other than the Bank of England), appearing 
visible in the substance of the paper, without authority, (the proof of 
which to be on accused); or without lawful excuse, (proof of which to be 
on accused), knowingly have in his custody or possession any such frame, 
&c.; or, without such authority, manufacture, use, sell, expose to sale, 
utter or dispose of; or, without lawful excuse, knowingly have in his 
custody or possession any paper in the substance of which the name or 
firm of any such bankers shall appear visible; or, without such authority, 
cause the name or firm of any such bankers to appear visible in the sub- 
stance of the paper upon which the same shall be written or printed. 

P. Tr. 14—7 vrs. ; or impr. 3—1 yr., h. l. and s. c.; or (¿f male) h. 1. 
on roads 10—5 yrs.; (if female), impr., with h. or l. l., 5—3 yrs. 
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F. Id., 8. 18. Bail dise.—(8) Engraving on plate, &c., any bill of 
exchange or promissory note of any bankers, or using such plate, or 
uttering or having any paper upon which part of such bill or note is 
printed. 

P. The same. 

F. 1 W.IV., c. 66, 8. 19. Foreign Instruments|.—(9) Engraving 
plates, &c., for foreign bills or notes, using or having such plates ;—or 
uttering paper on which any part of suc} bill or note is printed. 

P. Tr. 14—7 yrs.; or impr. 3—1 yr., h. l. and s. c.; or (if male) h. 1. 
on roads 10—5 yrs.; (if female), impr., with h. or |. 1., 5—2 yrs. 

F. 768 G.IV., c. 28, 2.4; 14 Vic., No.1; 13 Vic., No. 16; and 
16 Vic., No. 14. Official Documents].—(10) Of official documents, decrees, 
orders, private Acts, &c. 

P. See various statutes. 

(There are numerous other forgertes of a local nature, or applicable to 
particular departments of Government, provided for by statute, which are 
either misdemeanors or felonies, for which see under the particular titles). 

M. at Com Law. Bail comp.—(11) Forgery at Common Law not pro- 
vided for by statute. 

P. Fine or impr., or both. (See 2 East, P.C., 859; R.v. Boult, 2 C. & K., 
604). 

Pi 1 W. IV., c. 66, s. 25. Bail disc.—(12) Accessories after the fact, 
under 1 W. IV., c. 66. 

P. Impr. not exc. 2 yrs., h. 1. & s. c. 








The following is a list of the most important Colonial statutes on this 
subject :— 

14 Vic., No. 1.—Forging Stamps of United Kingdom. 

16 Vic., No. 22.—Extending provisions of 14 Vic., No. 1. 

16 Vic., No. 14.—Of Certified Copies, or Extracts; of Stamps, Seala, 
&c., under that Act, (The Law of Evidenca Act). 

11 Vic., No. 56.—Defrauding Joint Stock Company. 

13 Vic., No. 16, s. 5.—Of Judicial or Official Seal Signatures, &e. 

13 Vic., No. 36, s. 17.—Of Hawker’s License. 

13 Vic., No. 37, s. 14.—Of Pawnbroker’s License. 

Id., s. 20.—Of Pawnbroker’s Duplicate. 

6 G. IV., No. 22, s. 6.—Of Memorial, &c., of Deed, &c. 


FRIENDLY SOCIETIES. 


See 17 Vic., No. 26; 14 Vic., No. 11; 11 Vic., No. 10; 11 Vic., No. 
53; and 7 Vic., No. 10. 


GAMING. (x) 
See “ LOTTERIES,” ‘‘ VAGRANT.” 


S. 14 Vic, No.9, s.1.(L)(m) [Two Justices].—(1) The owner or 
keeper of any gaming-house, or other person having the care and manage- 


(x) See the important colonial decisions on this Act, post, Part III., R. v. But- 
terworth, R. v. Cullen & others, and R. v. Dizon. ; 
(L) Seo. 1 authorizes the Justice to issue a special warrant, of which a Form is 
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ment thereof, and also every banker, croupier, or other person acting in 
any manner in conducting any common gaming house, room, premises, 
or place. (Summary or indictable). 

P. Fine not exc. £100; or, at discretion, impr., with or without h. 1., 
for not exc. 6 cal. m. If fine adjudged be not paid, to be recovered either 
by distress, (x. 19 of 11 & 12 Vic., c. 43), or according to the procedure 
5 W.IV., No. 22, (s. 10 of 14 Vic, No. 9). See “ Justices, Recovery of 
Fines,” post, where s. 1 of 5 W. IV., No. 22, is given at length. 

N.B.—Upon conviction, all moneys and securities for money seized, as 
aforesaid, (Note L) shall be forfeited. (S. 1). 

S. Id., 8.1. [Two Justices].—(2) Any person being found in such 
house, room, premises, or place, without lawful excuse. 

P. Fine not exc. £5: to be recovered as offence (1). (N) See R. v. 
Cullen & others, post, Part III. 

S. Id., s. 10. [Two Justices].—(3) Any person in any respect offend- 
ing against this Act, or any provision therein, (where no other penalty in 
that behalf is by this Act specifically imposed). 

P. Fine not exc. £20 : to be recovered as offence (1). 

For offences of this kind under the Publican’s Act, (8. 36), see, post, 
“ Publican.” 





M. at Com. Law. Bailcomp.—(1) Keeping a common gaming-house. 
P. Fine or impr., or both. 


given, (see Forms, post, Part TII.), on complaint, on oath, that there is reason to 
suspect any house, room, premises, or place to be kept or used as a common 
gaming-house, to enter such house, and to arrest all such (sic!) persons found 
therein, and to seize all tables and instruments of gaming, moneys, &c., found 
therein, to be dealt with according to law; and, by s. 4, Justices may order all such 
tables and instruments of gaming to be — 

(m) Sec. 2 defines what shall be deemed to be a common gaming-house, by en- 
acting that “ In default of other evidence in proving any house or place to be a 
common gaming-house, it shall be sufficient to prove that a house, room, premises, 
or place is kept or used for playing at any unlawful game, and that a bank is kept 
there by one or more of the players exclusively of the others, or that the chances 
of any game played are not alike favourable to all players, including among the 
players the banker or other person by whom the game is managed, or against 
whom the other players stake, play, or bet;” and, by s.3, It is not necessary to 
prove that any person found playing at any game was playing for money, wager, 
or stakes; and further, by s. 4, that, “ Where any cards, dice, balls, counters, 
tables, or other instruments of gaming used in playing any unlawful game, shall 
be found in any house, &c., suspected to be used as a common gaming-house, and 
entered under a warrant, &c., or about the person of any of those who shall be found 
therein, it shall be evidence, until the contrary be made to appear, that such house, 
&c., is used as a common paming a By s. 5, Persons required to be ex- 
amined as witnesses, and making a full discovery, are to be freed from all penalties 
and prosecutions to which they may be liable for such unlawful gaming. 

Constables are empowered to visit houses, &c., where any public table or board 
is kept for playing at billiards, bagatelle, bowis, fives, racket, quoits, skittles, or 
nine-pins, or any game of the like kind, when and so often as such constable shall 
think proper. (8. 6). 

(x) A , Procedure].—An appeal is allowed by s. 10, according to procedure 
of 5 W. IV., No. 22; (see“ Apert) and the same section enables the proceed- 
ings to be by summons, without information. 
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M. 14 Vic., No.9,s.7.(0) Bail dise.—(2) Any person, by any fraud 
or unlawful device, or ill practice, in playing at or with cards, dice, table, 
or other game, or in bearing a part in the stakes, wagers, or adventures, 
or in betting on the sides or hands of them that do play, or in wagering 
on the event of any game, sport, past-time, or exercise, winning from any 
other person to himself or any other or others, any sum of money or valu- 
able thing, shall be deemed guilty of obtaining such money, &c., under a 
false pretence. 

P. Tr. 7 yrs.; or fine, or impr. with h. l. & s.c., or both, (7 & 8 G. 
IV., c. 29, s. 53); or h.l. on roads 5—83 yrs. (if male). (See “ False 
Pretences.”’ 


GAOL. 
See “Escape,” ‘ Lock-vp.” 


S. 4 Vic., No. 29, 8.8. One Justice].—(1) Any gaoler, turnkey, or other 
person employed in any gaol, prison, or house of correction, refusing 
admittance to, or offering any hindrance or obstruction to, auy Justice 
when entering and examining any gaol, &c. 

P. Fine £10: (P) (Q) to be levied by distress; in default of distress, 
impr. not exc. 6 mths. (S. 18 of 4 Vic., No. 29; and ss. 19 & 22 of 11 
& 12 Vic., c. 43). 

S. Id., s. 11. (R) One Justice].—(2) Any person carrying, bringing, 





(0) In any indictment under s. 7, it is not necessary to state to whom the 
money belonged; and, gure, whether, in order to constitute an offence under the 
statute, it is necessary that any money should be actually obtained. (R. v. Moss, 
26 L. J.M.C.) It may be added that, under s. 8, a foot-race is within the proviso, 
(Batty v. Marriott, 5 È. B., 818); but sweepa on horse-races are still illegal, as 
lotteries. ( Gatty v. Field, 9 Q. B., 431). By betting on horse-races or other mat- 
— penalty is incurred; and see Varney v. Hickman, 5 C. B., 271; and 24 L. 

. EX. 174. 

(r) Recovery of Penalties}.—By s. 18, All fines, forfeitures, and penalties im- 
posed by this Act, or by any rule made in pursuance thereof, shall be levied by 
distress and sale of the offender’s goods and chattels, by warrant of the convicting 
Justice or Justices; and for want of sufficient distress, such offender shall be 
committed to guol for any term, not exc. 6 cal. m. 

(Q) Appeal}].—By 8.20, Any person aggrieved by any conviction, may appeal to 
the Quarter Sessions within 4 cal. m. after the cause thereof shall have arisen, 
on giving at least ten clear days’ notice, in writing, to the convicting Justices 
and the Clerk of the Peace, and, within two days after such notice, entering into 
recognizances before some Justice of the district, with two sufficient sureties, con- 
ditioned to try such appeal, and abide the order of, and pay such costs as awarded 
by, the Court. 

(x) Power of Visiting Justice, §c).—By s. 12, The visiting Justice shall have 
power to hear and determine all complaints touching any of the following offences, 
that is to say :—Disobedience of the rules of the prison; assaults by one person 
confined in such gaol upon another, where no dangerous wound or bruise is given; 
profane cursing and swearing, any indecent behaviour, and any irreverent beha- 
viour at or during divine service or prayer, all which are hereby declared to be 
offences under this Act, if committed by any description of prisoners whatsoever, 
confined within any such gaol, prison, or house of correction; and the said 
visiting Magistrate shall also hear and determine all complaints of idleness or 
negligence in work, or wilful mismanagement of work; which are also hereby 
declared to he offences under this Act, if committed by any prisoner under conric- 
tion for any crime; and if the party complained of shal] be convicted of any of 
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or attempting or endeavouring to carry or bring, into any prison to which 
the provisions of this Act shall extend, any spirituous or fermented 
uor. 

TP. Impr. for not exc. 3 mths., without bail or mainprize, unless offender 
immediately pay not exc. £20, nor less than £10, (11 & 12 Vic., c. 43, 
s. 23); or, (if a convict, under unexpired term of transportation), h. 1., in 
irons, on public works, for not exe. 2 yrs. 





F. Id., 8.14. Bail disc.— Any person conveying, or causing to be 
conveyed, into any prison or house of correction, any mask, visor, or 
other disguise, or any instrument or arms proper to facilitate the escape of 
any prisoner, and the same delivering or causing to be delivered to any 
prisoner, or other person for the use of such prisoner, without the consent 
and privity of the keeper of such prison, &c.; or any person, by any 
means whatsoever, aiding and assisting any prisoner to escape from any 
prison, &c. 

P. Tr., not exc. 14 yrs.; or (if male) h.1. on reads 10—5 yrs.; 
(if female), impr. 5—3 yrs., h. or 1. 1. and s. c. 


Gaols, thar Management, §c.J]—(4 Vic., No. 29).—By s. 1, All the 
buildings and enclosures now used and supported by Government as public 
gaols, prisons, and houses of correction, shall continue to be such. By 
s. 2, The Governor may, by proclamation, appoint places to be used as 
public gaols, &e. By s. 3, The Sheriff of New South Wales shall have 
control of all gaols, &c., and custody of all prisoners confined therein, and 
shall appoint keepers, &c., subject to the approval of the Governor ;— 
the House of Correction at Carter’s Barracks, Sydney, and auch other 
houses of correction detached from any gaol or prison, or separated there- 
from by a substantial wall, as the Governor may think fit, being exempted 
from the Sheriff’s control, and being under the exclusive control of visit- 
ing Justices. By s. 4, The Judges of the Supreme Court are empowered 
to order imprisonment of offenders in any gaol or house of correction. 
By s. 5, All gaols, &c., shall be governed by régulations made by the 
Governor: Provided that all rules and regulations for the management of 
debtors’ prisons shall be made by the Judges of the Supreme Court of 
New South Wales. By s. 6, Gaols shall be also houses of correction and 
debtors’ prisons, unless otherwise appointed. By s.7, The Governor may 
appoint visiting Justices; and every visiting Justice so appointed shall 
be required to visit such gaol, prison, or house of correction, at least once 





the offences aforesaid, it shall be lawful for the said visiting Justice to sentence 
such party to be confined in a solitary cell, on bread and water, for any term not 
exceeding seven days. 

Repeated Offences}.—S. 13. In case any prisoner under sentence for any crime 
shall be guilty of repeated offences against the rules of the prison, or of any 
greater offence than hereinbefore mentioned, upon complaint thereof to two or 
more Justices of the Peace, of whom the visiting Justice may, or may not, be one, 
such Justices shall have power, upon oath, to inquire into and to determine the 
matter of such complaint, and to order the offender, on conviction, to be punished 
by close confinement, for any term not exceeding one calendar month, or by per- 
sonal correction, in case of prisoners convicted of felony, or sentenced to hard 
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in every week, unless prevented by illness or other sufficient cause, and 
shall from time to time make such reports to the Colonial Secretary as 
may be required by order of the said Governor; and every Justice may, 
as often as he may think fit, enter and examine any gaol, prison, or house 
of correction. (S. 8). By s. 9, The Sheriff or visiting Justice may order 
all persons sentenced to imprisonment without hard labour, to be set to 
some labour not severe, except such prisoners as maintain themselves : 
Provided that no prisoner whọ has the means of maintaining himself shall 
have any claim to be supplied at the public expense. 

Separate Confinement].—By s. 10, To prevent contamination, the Sheriff 
or visiting Justice may order any prisoner to be separately confined during 
the whole or any part of his (or her) imprisonment,—such not to be 
deemed solitary confinement within the meaning of any Act forbidding 
the continuance of solitary confinement for more than a limited time: 
Provided that no cell shall be used for the separate confinement of any 
prisoner, unless of such a size, and so ventilated and lighted, that he (or 
she) may be confined therein without injury to health ; and every prisoner 
so confined shall be allowed such air and exercise as shall be deemed 
necessary by the surgeon. 

Removal of Prisoners|.—By s. 15, Whenever it shall appear to the 
Governor that it is necessary that the confinees in any public gaol, prison, 
or house of correction, should be removed therefrom, in order that the 
same may be repaired, improved, enlarged, or rebuilt, or on account of any 
contagious or infectious disease therein, or of the over-crowded state of 
such gaol, &c., or for any of the purposes of this Act; and due notice 
thereof, in writing, shall, by the Governor’s order, be given to the Sheriff, 
puch Sheriff may remove such confinees, or any of them, to such other 
gaol, prison, house of correction, or other place of confinement within bis 
jurisdiction as the said Governor shall appoint and consign them to during 
the time such gaol, &c., shall be repairing, &c.; and when such gaol, &c., 
shall be made fit for the reception, &c., of such confinees, the Sheriff may 
remove back thereto such prisoners as shall then be in his custody ; and 
also, upon the proclamation of any newly-erected gaol, &c., the Sheriff 
may remove all priseners in his custody in such place, &c., to such gaol, 
&c., according to their respective sentences. And see “ Prisoners.” 

Removal on account of Disease or other Emergency|.—S. 16. When- 
ever any contagious disease or other emergency shall render necessary the 
immediate removal of the confinees from any gaol, &c., and it shall be, 
previously, impossible to obtain the Governor's order, the visiting Justice 
or Police Magistrate of the district shall issue an order to the keeper to 
remove such confinees, or any of them, to such other prison as specified in 
such order: Provided that such removal shall be so restricted in duration 
as required in similar removals by the Governor’s order; and every such 
order of the visiting Justice or Police Magistrate, with the causes thereof, 
shall be notified to the Governor and the Sheriff: Provided, further, that 
no such removal shall be deemed to be an escape, and nothing herein shall 
discharge the Sheriff or other officer from being answerable for any pri- 
soner’s escape. By s. 17, The Sheriff, or his deputy, may remove any 
prisoner from any gaol to any other gaol, being also under his control, or, 
in case of illness, to any hospital or infirmary, as occasion shall require, 
alter obtaining leave on application to a Judge of the Supreme Court. 
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Gao. RULES. 


I.—In all cases where the building will allow of separate classification, 
the prisoners are to be divided into three classes :— 
1. Debtors and others confined for contempt on civil processes. 
2. Prisoners committed on charges of felony or misdemeanor, or for 
want of sureties, and prisoners convicted of misdemeanors. 
3. Prisoners convicted of felony. 


FemMALE Warps. 


II.—There shall be separate wards for females, in which the foregoing 
classification shall be observed as far as possible; and in every prison 
where there are female wards, there shall be a Matron, and such other 
female officer as may be necessary. 

III.—In the gaols where there are female wards, there shall be separate 
keys for such wards, and neither the keeper of the gaol nor any of his 
male turnkeys or other officers, shall go into such wards, except in com- 
pany with the Matron. 


INFIRMARY. 


IV.—A convenient and suitable apartment within the gaol shall be set 
apart and appropriated as an Infirmary, for the reception of sick and dis- 
prisoners ; and a separate one for females. 


CLEANLINESS. 


V.—The walls, ceilings, passages, and cells of every prison, used by 
the prisoners, shall be lime-washed at least once in each and every year, 
and oftener if requisite; and all the wards, cells, and passages used by 
the prisoners shall be daily swept, cleansed, and ventilated; and all filth or 
rubbish removed to the place appropriated for the deposit of it. 


HEALTH. 


VI.—All prisoners confined within any prison shall be allowed as much 
air and exercise as may be deemed proper (consistently with their safe 
custody) for the preservation of health; and for such purpose, places shall 
be allotted for the different classes respectively, as circumstances will 
permit. 

No Money TO BE GIVEN. 


VII.—No money or other valuable consideration, under the name of 
garnish, or under any other name, shall be taken from any prisoner on his 
or her entrance into or departure from prison, or for his or her accommo- 
dation in the prison, or for the use of any furniture or utensils, or under 
any other pretence whatever. 


ADMI&8ION OF Foop AND CLOTHING FOR CERTAIN DESCRIPTION OF 
PRISONERS. 


VIII.—Prisoners confined for debt, or committed for trial, shall be 
allowed to procure for themaelves, and to receive at proper hours, any 
food, bedding, clothing, or other necessaries, subject to a strict examina- 
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tion bv the keeper of the said prison, in order to prevent extravagance 
and improper indulgence within the said prison, or the admission of fer- 
mented or spirituous liquors, or other prohibited articles; and all articles 
of clothing and bedding shall be examined, in order that it may be ascer- 
tained that such articles are not likely to communicate infection or facili- 
tate escape. 


No GAMING TO BE ALLOWED. 


IX.—No gaming shall be permitted in any prison, and the keeper shall 
seize and destroy all dice, cards, or other instruments of gaming. 


Wine or ToBACco NOT TO BE ADMITTED. 


X.—No wine or tobacco shall be admitted into any prison, except by 
written order of the Surgeon, recorded in his journal. No spirituous 
liquors shall be admitted within the outer walls of a prison on any pre- 
tence whatever. 


VISITORS. 


XI.—The keeper of the gaol shall admit, at proper times and seasons, 
and under proper restrictions, to be regulated by the visiting Justice, 
persons with whom debtors or prisoners committed for trial may be 
desirous of communicating. 

XII.—Visitors to debtors shall be admitted to their wards or rooms 
from ten o'clock in the morning till four o’clock in the afternoon, and not 
at any other time, without a special order from the visiting Justice, or 
other person authorized to give such order by No. XXVIII. of these 
Regulations ; and on Sundays, Christmas Day, and Good Friday, the 
time shall be limited to two hours in the morning, and two hours in the 
evening. 

XIII.—If any visitors shall refuse to go out of the prison when 
required so to do, or shall misbehave or act improperly towards the keeper 
or other officer of the prison, the keeper may compel them to go out, and 
refuse them admittance in future, till the facts shall be inquired into by 


the visiting Justice, who shall have power to continue or take off such 
denial of admittance. 


Divine SERVICE. 


XIV.—All prisoners confined shall attend divine service as often as 
thereunto required by the Chaplains appointed to attend the said gaol. 


RELIGIOUS CONSOLATION. 


XV.—Prisoners may, at all proper times and seasons, receive spiritual 
consolation according to the faith they shall profess, and as they shall 
desire to have administered to them by the ministers of their religion. 


DEATHS TO BE REPORTED. 


XVI.—Upon the death of any prisoner within any gaol, notice thereof 
in writing shall forthwith be given by the keeper thereof to the visiting 
_ Justice, and to the Coroner of the district; also, to the nearest relative 

of the deceased, where practicable. 
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PRISONERS UNDER SENTENCE OF DEATH. 


X VII.—Prisoners condemned to suffer death shall remain in the con- 
demned cells until the sentence be executed, or commuted. Their friends 
shall have access to them at all seasonable times; their diet shall be the 
prison allowance only, and they shail be allowed to walk a short time 
every day, under sufficient guard, in the yard attached to their cells. 


Prisoners’ CLOTHING. 


XVIII.—Every person committed to the gaol shall, on his admission, 
be searched, and all money or valuable property that may be found on 
him shall be taken possession of by the Gaoler, and an account of it be 
entered by the Gaoler in his journal. The Surgeon shall also examine 
every prisoner who shall be brought into prison before he or she shall be 
passed into the proper ward; and no prisoner shall be discharged from 
prison if labouring under any acute or dangerous distemper, nor until (in 
the opinion of the Surgeon) such discharge is safe, unless such prisoner 
shall require to be discharged. The wearing apparel of every prisoner 
shall be fumigated and purified, if requisite, after which the same shall 
be returned to him or her; or in case of the insufficiency of such clothing, 
then other sufficient clothing shall be furnished; but no prisoner, before 
trial, shal] be compelled to wear a prison dress, unless his or her over- 
clothes be deemed insufficient or improper, or necessary to be preserved 
for the purpose of justice; and no prisoner, who has not been convicted of 
felony, shall be liable to be clothed in a party-coloured dress; but, if it be 
deemed expedient to have a prison-dress for prisoners not convicted of 
felony, the same shall be plain. All prisoners shall have their hair cut in 
& proper manner, but not so as to disfigure them. 


SURGEON TO KEEP A JOURNAL. 


XIX.—The Surgeon of every gaol shall keep a journal, and in it he 
shall enter, day by day, and in the English language, an account of the 
state of each sick prisoner, the name of his or her disease, a description 
of the diet and medicine, and any other treatment he may order for such 
prisoner. 


GAOLER TO KEEP A JOURNAL. 


X X.—Every Gaoler shall keep a journal, in which he shall record all 
punishments inflicted by his authority, or by that of the visiting Justice, 
and the cause thereof, and the day when such punishment shall have 
taken place, and all other occurrences of importance within the said gaol ; 
and such other books, inventories, &c., as shall be required of him, parti- 
eularly an inventory of all fixtures and furniture in the gaol, an account 
of all the expenses incurred for the gaol, the number of persons daily 
rationed in it, and an account of all moneys or other articles received for 
the use of the prisoners, or taken from prisoners on their entrance into 
the gaol. 

GAOLER TO visITr THE Warps AND Cexus Dalty. 


X XI.—The keeper of every prison shall visit and — every ward 
os 
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and cell in it, once at least every twenty-four hours; or, if he fail to do so, 
he shall state the cause of his omission in his journal. 


Use or IxRoNs. 


X XII.—No prisoner shall be kept in irons by any Gaoler except in 
cases of urgent and absolute necessity, and the particulars of everv such 
case shall be forthwith entered in the keeper’s journal, and notice forthwith 
given to the visiting Justice; and the keeper shall not continue the use 
of irons on any prisoner longer than forty-eight hours, without an order in 
writing from the visiting Justice, specifying the cause thereof, which order 
shall be preserved by the keeper as his warrant for the same. 


DEMEANOR OF THE GAOLER. 


XXIII.—The keeper of every gaol shall exercise his powers with 
temper, and without favour, partiality, or personal resentment; he must 
not strike a prisoner or use provoking language, and shall require and 
enforce humanity and good temper towards the prisoners from the turn- 
keys and subordinate officers. 


TURNKEYS. 


X XIV.—The turnkeys or subordinate officers of every gaol shall never 
be absent without leave from the Gaoler or visiting Magistrate; they shall 
not strike any prisoner, nor use any provoking language; they shall obey 
all orders given to them by the Gaoler; they shall bring nothing into the 
gaol without his knowledge and permission; they shall neither give nor 
sell anything to any prisoner, nor shall they convey to or from a prisoner 
anything whatsoever without the knowledge of the Gaoler. 


TIME FoR LOCKING-UP AND UNLOCKING. 


XXV.—The time for locking-up and unlocking, also for giving air and 
exercise to the prisoners, will be regulated in each gaol by the Gaoler, 
with the approbation of the visiting Magistrate. 


Custopy oF PRISONERS. 


XX VI.—The custody of the prisoners will be vested in the Sheriff, and 
the Gaoler, who is the officer of the Sheriff, will be held responsible for 
the same; but the Gaoler will, at each visit of the visiting Magistrate, 
report to him all irregularities which may have occurred since his last 
visit ; and he will report, in writing, to the visiting Justice, any irregu- 
larity of a serious nature immediately on its occurrence, as well as any 
sickness, accident, or other extraordinary event that may happen in the 
gaol. The Gaoler will also communicate to the visiting Justice all the 
orders that he may receive from the Sheriff. 


GAOLER To KEEP A RECORD OF THE VisITs oF VisiTING MAGISTRATE, 
SURGEON, AND CHAPLAIN. 


XXVII.—A book shall be kept by the Gaoler, in which every visit of 
the visiting Magistrate, Surgeon, Chaplain, and any other officers of tbe 
gaol not resident in it, aball be entered by the individual himself; also, 
the visits of the Magistrates and of strangers, 
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SPECIAL ORDER NECESSARY FoR LEAVE TO Visit ANY GAOL. 


XXVIII.—No persons, except Magistrates of the Colony, can be 
allowed to visit any gaol without an order, either from the Governor, 
Colonial Secretary, the Sheriff, or visiting Justice; Magistrates of the 
— may, however, personally introduce visitors without any such 
order. 


NEITHER GAOLER nok Marron To SLEEP OUT OP THE GAOL. 


XXIX.—No keeper of a gaol, nor matron thereof, shall sleep out of it, 
without permission from the visiting Magistrate. 


PERSONS NOT BELONGING TO THE GAOL NOT TO SLEEP IN IT. 


XXX.—No Gaoler shall permit any person who does not belong to the 
prison, to sleep within the walls of it, without permission from the visiting 
Magistrate. 

XXXI.—No Gaoler shall keep, or permit to be kept, within the walls 
of any prison, either dogs, poultry, pigs, pigeons, rabbits, or goats, or any 
other animal which can be in any way injurious to the cleanliness and 
good order of the establishment. 

XXXII.—Requisitions for the service of the gaol will be made by the 
Gaoler, and transmitted through the Sheriff to the proper department of 
Government; every such requisition must be submitted by the Gaoler to 
the visiting Magistrate, and no requisition will be attended to that is not 
recommended by him. 


INsTRUCTIONS TO VisITING MAGISTRATES. 


1. The visiting Justice of each gaol will take care that a copy of the 
Act of Council, 4 Vic., No. 29, be kept in the gaol; that sections 5, 
(with the exception of the latter part of it), 7, 8, 9, 10, 11, 12, 13, and 
14 of the same Act be hung up in two or more conspicuous places within 
the same; as also the Regulations which may, under the authority of the 
5th section of the Act, be made by the Governor with the advice of the 
Executive Council. 

2. The principal duty of the visiting Magistrate being, to see that all 
these Regulations are duly enforced, he will, for that purpose, in addition 
to the weekly visits which are required of him by the Act of Council, 
visit the gaols at such uncertain times as may to him appear necessary. 

3. He will, on the first of every month, make a report in writing to the 
Colonial Secretary, in which he will specify the general state of the gaols, 
and how far the Regulations have been attended to, and the business of 
the gaol properly conducted; and he will accompany his report with a 
— of all punishments inflicted by his own order, or by that of the 
Gaoler. 

4. He will also report to the Colonial Secretary any occurrence of an 
extraordinary nature at the time of its happening, or anything that may 
seem to him proper to be brought under the immediate notice of the 
Government. 

5. All requisitions made by the Gaoler will be submitted to him before 
they are forwarded by the Gaoler to the Sheriff, aa well as all applications 
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which either directly or indirectly may lead to any expenditure of public 
money. No requisition or application of this nature will be attended to 
that is not recommended by the visiting Magistrate, and the visiting 
Magistrate will consequently be held strictly responsible that he recom- 
mends nothing that can reasonably be dispensed with. 

6. He will report whenever repairs are required, and, if possible, the 
probable expense of them. 

7. He will be particular in carrying into effect the ninth clause of the 
Act of Council, which authorizes the employment of the prisoners at any 
work they may be enabled to perform. 

8. The visiting Justice will not have power to release any person from 
confinement, or to order his or her discharge from the gaol; but it will be 
one of his most important duties to satisfy himself at every visit that no 
persons are improperly or unnecessarily confined to gaol; and he will 
bring every such case or supposed case immediately before the Go- 
verninent. 

9. He will particularly take care that prisoners of the Crown are not 
allowed to remain in gaol by the negligence of any department of Govern- 
ment, or by the mistake of any officer ; and, if prisoners of the Crown are 
ever committed to gaol, there to await the decision of the Governor or 
Principal Superintendent of Convicts, he will instantly report the fact of 
their being in the gaol to the Colonial Secretary, and he will continue his 
reports weekly, until such peraons shall be removed. 

10. He will equally take care that persons sentenced to transportation 
or iron-gangs be not detained longer than may be absolutely necessary in 
gaol; and, as great inconvenience has heretofore been incurred from the 
improper detention of persons in prison, his attention is most particularly 
drawn to this portion of his duties. 


GOLD-FIELDS. 


S. 20 Vic., No. 29, s.8.(8) [One Justice].—(1) Any person, not being 
the holder of the Miner’s Right, or a lease under this Act, mining for 
gold upon any proclaimed gold-field,—or any person employing any such 
unauthorized person so to mine,—or any person, not being the holder of a 
Miner’s Right, license, or lease, duly empowering him in that behalf, and 
not being an authorized person within the meaning of this Act, occupying 
any waste lands in, or becoming resident upon or at, any proclaimed gold- 
field. 

P. (1st offence), not exc. £5; (2nd or subsequent offence), not exc. £10, 
and not less than £5: to be recovered either by distress, (11 & 12 Vic., 
c. 43, s. 19), or according to the procedure of 5 W. IV., No. 22. See ex 
parte Cockburn, Part III. 

S. Id., 3.9. [One Justice],—(2) Any person mining, or employing 
any person to mine, for gold in any land belonging to a private individual, 
without the consent of the owner thereof, or his duly authorized agent. (T) 





(s) Appeal].—Appeal allowed to the next and nearest Quarter Sessions, when 
penalty amounts to £10 and upwards. (R. 34). : 
(T) By s. 11, The Governor may appoint ofticers to determine tho extent and posi» 
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P. Fine same as offence (1): to be recovered as offence (1). 

S. 20 Vic., No. 29, s. 18.(u) [One Justice].—(3) Any person holding 
the Miner’s Right, or a lease issued under the provisions of this Act, 
having been duly summoned, (3. 14; Note T), and disobeying such sum- 
mons, and failing to attend at the time and place named therein, or to be 
sworn as an assessor, unless some reasonable cause for nou-attendance or 
refusal of such person be made to appear. 

P. Fine not exc. £5: recoverable as offence (1). 

S. Id., 8.19. [Two Justices].—(4) Any person assaulting or resisting 
any officer, (s. 11), or Justice of the Peace, or any of the assessors, or 
any person duly authorized by him or them, whilst in the execution of 
duties to be perforned under this Act ;—or any person, after the hearing 
and determining of any complaint, and having had the boundaries of his 
claim pointed out by any officer or Justice, again encroaching or tres- 
passing as aforesaid. 

P. Fine not exc. £25, or, at discretion, impr. with h. 1. not exc. 3 
mths. : fine recoverable as offence (1). 





M. 20 Vic., No. 29, s. 29. Bail comp.—(1) Any person forging any 
Miner’s Right, license, or lease, issued or purporting to be issued under the 
authority of this Act; or fraudulently using, uttering, or exhibiting any 
such forged Miner’s Right, license, or lease, knowing the same to be 


tion of the claim to which each person is entitled under a Miner's Right, license, or 
lease, and to mark such extent. By s. 13, Any Justice, upon complaint of any 
holder of a Miner's Right, or any license or lease, that any other person has en- 
croached upon the complainant's claim, is to proceed forthwith to the spot, and, 
on his own view, or upon the oath of any witness, to determine the same in a 
summary way; and if it shall appear to such Justice that the person complained 

i has so encroached, by occupying, mining, or undermining such claim, or 
in any other way whatsoever, or that the person complaining has so encroached 
upon the claim of the person complained against, such Justice may cause the 
person so found to have encroached as aforesaid, his servants, implements, goods, 
and chattels, to be removed from the claim so encroached upon. 

s. 14, Such complainant, or person complained of, or such Justice, previous 
to the hearing, may require that two persons, holding Miners’ Rights, shall assist 
such Justice, as assessors, who, being sworn, shall determine such complaint, and 
whether any gold has been removed, and whether any damage has been sustained ; 
and the decision of a majority, consisting of such Justice and one assessor, shall 
be binding. By s. 15, Such Justice and assessors as aforesaid, or any two Jus- 
tices, may cause the re-delivery of any gold removed from any claim, and cause 
damages, not exceeding £100, to be paid by the person proved to have encroached, 
to the party encroached upon: to be recovered by distress and sale of the goods 
and chattels of such person, as in other penalties ;—no imprisonment in default of 
payment of such damages to exceed three months. By s. 16, If assessors do not 
attend, Justice may adjourn; in case the required number of assessors do not 
attend the adjourned meeting, after due summons, such Justice may proceed to 
hear and decide, with one such assessor, if one shall be in attendance, or without 
any assessor, if none be present ;—during the adjournment the working of the 
claim to be suspended. By s. 17, A fee of one guinea may be demanded by the 
Justice of the complainant,—and, if not paid, the Justice may refuse to attend to 
the — and this fee shall be refunded by the defendant if the case goes 
against him. 

or penalty is inflicted for non-attendance, &c., as assessors, (s. 18); see offence 
(3); and assessors are entitled to a fee of 10s. 
(uv) SS. 20—81 provide for the constitution of the Local Court. 
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forged; or any person fraudulently personating the holder of any such 
Miner’s Right, license, or lease, or falsely and fraudulently representing 
that any servant or other person is an authorized person within the mean- 
ing of this Act ; or fraudulently using or exhibiting as his own any Miner’s 
Right, license, or lease, belonging or granted to any other person ; or using 
or exhibiting as a valid Miner’s Right, license, or lease, any Miner's 
Right, license, or lease, which shall have expired. 

P. Fine or impr., with or without h. 1., or both. 

M. Id., s. 30. Bail comp.—(2) Any holder of any Miner’s Right, 
license, or lease, issued under the provisions of this Act, by any frau- 
dulent device or contrivance, defrauding or attempting to defraud Her 
Majesty, or any person authorized to receive the same, of any money or 
gold payable or reserved by such Miner’s Right, license, or lease ; or con- 
cealing or making any false statement as to the amount of any gold pro- 
cured by him; or falsifying any accounts with a fraudulent intent. 

P. Fine or impr., with or without h. l., or both. 

M. Id., s. 30. Bail comp.—(3) Any officer or servant of such holder, 
or any other person whatsoever, knowingly being concerned in such fraud 
or attempted fraud, whether with or without the knowledge or concurrence 
of such holder. 

P. The same. 


GUNPOWDER. 
See 23 Vic., No. 6. 


M. 18 Vic., No. 21, 8.1. Bail comp.—Any person shipping or causing 
to be shipped on board of, or delivering or causing to be delivered from, 
any vessel in any port or place in the Colony, any gunpowder or other 
explosive material, or vitriol or other such mineral acid, without a special 
notification thereof to the Collector or other principal officer of the Customs 
at or nearest to such port or place, or without a plain and durable brand 
or superscription on the package containing the same, showing that gun- 
powder or some other, and what, explosive material, or vitriol or other 
such mineral acid, as aforesaid, is therein contained, and also showing the 
quantity thereof ; 


or, 

Any person in charge of any vessel, knowingly receiving on board, or 
permitting to be landed, any gunpowder or other explosive material, or 
vitriol or other mineral acid, as aforesaid, without such notification and 
brand or superscription. 

P. Fine or impr., at the discretion of the Court. 


HABEAS CORPUS. 


The Writ of Habeas Corpus is one of the most important remedies 
which a Court of Common Law can be called on to provide; it is adapted 
to effect the great object enunciated in Magna Charta, that no man “ shall 
be taken or imprisoned unless by lawful judgment of his peers, or by the 
law of the land.” 

The evasions of this Common Law right by Charles I. gave rise to the 
statute 31 Car. 2, c. 2. 
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It enacts, 1st. That, on complaint and request in writing, by and on 
behalf of any person committed and charged with any crime, (unless com- 
mitted for treason or felony, expressed in the warrant; or as accessory, or 
on suspicion of being accessory, before the fact, to any (murder or) felony ; 
or upon suspicion of such, plainly expressed in the warrant ; or unless he ` 
have been convicted or charged in execution by legal process), any of 
the Judges, in vacation, upon viewing a copy of the warrant, or affidavit 
that a copy is denied, shall, unless the party has neglected for two terms 
to apply to any Court for his enlargement, award a Habeas Corpus for 
such prisoner, returnable immediately before himself or any other of the 
Judges; and, upon the return made, shall discharge the party, if bailable, 
upon giving security to appear and answer to the accusation in the proper 
Court of judicature. 

2nd. That such writs shall be endorsed as granted in pursuance of this 
Act, and signed by the person awarding them. 

3rd. That the writ shall be returned and the prisoner brought up within 
a limited time, according to the distance, not exceeding, in any case, 
twenty days. 

4. That officers and keepers neglecting to make due returns, or not 
delivering to the prisoner or hia agent, within six hours after demand, a 
copy of the warrant of commitment, or shifting the custody of the prisoner 
from one to another, without sufficient reason or authority specified in the 
Act, shall, for the first offence, forfeit £100, and for the second offence, 
£200, to the party aggrieved, and be disabled to hold their office. 

5th. That no person, once delivered by Habeas Corpus, shall be re- 
committed for the same offence, on penalty of £500. 

6th. That every person committed for treason or felony shall, if he 
require it, the first week of the next term, or the firat day of the next 
session of Oyer and Terminer, be indicted in that terin or session, or else be 
admitted to bail, unless the King’s witnesses cannot be produced at that 
time ; and, if acquitted, or if not indicted and tried in the second term 
or session, he shall be discharged from imprisonment for such imputed 
offence. 

This is the substance of this great and important statute, which, it may 
be observed, extends to the case of commitments for such criminal charges 
as can produce no inconvenience to public justice by a temporary enlarge- 
ment of the prisoner: all other cases of unjust imprisonment being left to 
the Habeas Corpus at Common Law. But even on suits at Common Law, 
it is now expected by the Court, agreeably to ancient precedent and the 
spirit of the Act of Parliament, that the writ should be immediately 
obeyed ; otherwise an attachment will issue. 

As the statute 31 Car. 2, c. 2, “ extends only to cases of commitment or 
detainer for criminal or supposed criminal matters,” it was thought proper, 
in the year 1816, to extend ita remedies to all other miscellaneous causes 
of confinement. Accordingly, by statute 56 G. III., c. 100, entitled, 
“ An Act for more effectually securing the liberty of the subject,” it was 
enacted, that when any person shall be confined, or restrained of his or her 
liberty, (otherwise than for some criminal or supposed criminal matter), 
any one of the Judges may, in vacation time, award the writ, if upon 
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affidavit, or affirmation (in cases where, by law, an affirmation is allowed), 
probable and reasonable ground for it shall appear. The writ is to be 
returnable immediately before the Judge who awards it, or any other 
Judge of the same Court; or, if issued so late in the vacation as to make 
it not conveniently returnable in the same vacation, it may then be made 
retarnable in Court on a certain day in the next term. 

Although the return upon the face of it be good and sufficient, the 
truth of it may be questioned, and the facts examined on affidavit or 
affirmation. 

The Courts may award this writ also in term time, returnable, if con- 
venient, in the next vacation, before any Judge of the respective Court; 
and in all these cases, disobedience to the writ may be punished as con- 
tempt of Court. 

It may be observed that the writ of Hab. Corp. ad subjiciendum, to 
which the above statutes mainly refer, and to which we are now confining 
our attention, is one only,—though by far the most important,—of a large 
- class of writs of Habeas Corpus. The object being, as already indicated, 
to effect deliverance from illegal confinement, it commands the party 
detaining the prisoner to produce his body, with the true statement of the 
time of his caption and the cause of his detention. (Ex parte Child, 15 
C. B., 238). The writ is granted on motion out of any one of the 
Supreme Courts of Common Law, wherever probable and sufficient ground 
has been assigned for the interposition of its authority, (Hobhouse’s Case, 
3 B. & Ald., 420; Ex parte Bradbury, 14 C. B., 15), and lies to any part 
of the Queen’s dominions; for the Sovereign, it has been said, ought to 
have account why any of her subjects are imprisoned. 

The rule for a Habeas Corpus is sometimes made absolute in the first 
instance. The return to the writ is made by producing the prisoner, and 
setting forth the grounds and proceedings upon which he is in custody. 
If the return is deemed to present sufficient matter in justification of the 
prisoner’s detention, he is remanded to his former custody ; if insufficient, 
he is discharged therefrom. (R. v. Douglas, 3 Q. B., 625; Hammond's 
Case, 9 Q. B., 92). The return cannot be traversed, (Corner Cr. Off. Pe., 
116), nor need it be verified by affidavit, (Per Jervis, C. J., in re Hake- 
well, 12 C. B., 228); but its validity is determined upon argument on the 
day of return, though sometimes new matter is allowed to be introduced 
to guide the discretion of the Court. (R. v. Egglinton, 2 E. & B., 707). 
A writ of Habeas Corpus will indeed sometimes be quashed, on the ground 
of irregularity or fraud, but not for matter that could have been properly 
returned to it. (Carus Wilson's Case, 7 Q. B., 984). A warrant of com- 
mitment being bad, a second warrant was allowed to be substituted for it 
as the return to a Habeas Corpus. (Ex parte Smith, 27 L. J. M. C., 186). 


HARBOUR AND PILOTAGE. 


22 Vic., No. 4; 14 Vic., No. 37; 14 Vic., No. 15; 11 Vic., No. 15; 
9 Vic., No. 13; 13 Vic., No. 30; 16 Vic., No. 8; 7 Vic., No. 12; 7 Vic, 
No. 9; 6 Vic., No. 10; 4 Vic., No.4; 7 W.IV., No.2; 6 W.IV., No. 7; 
3 W. IV., No. 6; and 6G. IV., No. 10. 
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HARD LABOUR. 
See “Escape,” ‘“ FELONS ABSCONDING,” “ Lock-up,” ‘ PRISONER.” 


15 Vic., No. 5, s. 1, enacts, That when anv male offender shall here- 
after be convicted in any Court of competent jurisdiction in New South 
Wales, or before any Justice or Justices of the Peace, of any offence now 
or hereafter punishable by law with imprisonment in any gaol or house of 
correction, with hard labour, it shall be lawful for such Court, Justice, or 
Justices, at discretion, either to sentence such offender to imprisonment in 
any gaol or houre of correction, with hard labour, for such term as by law 
in that behalf provided, or, in lieu thereof, to award and direct that he be 
kept to hard labour on the roads or other public works of the Colony, for 
such term as the said Court, Justice, or Justices shall think fit, not being 
more in any case than the term of imprisonment fixed by law for such 
offence. 

By s. 2, It shall be lawful for the Governor to keep any male offender 
who shall have been sentenced as aforesaid, during the term of his sen- 
tence, or any part or parts thereof, as circumstances may render expedient 
and proper, and as His Excellency shall think fit, to hard labour at any 
place or places which shall have been duly appointed as a place or places 
at which male offenders under sentence of transportation, or under sen- 
tence to hard labour on the roads or other public works in lieu of trans- 
portation, shall be detained, or in any gaol or house of correction in the 
said Colony. And see 17 Vic., No. 15, and, post, “ Prisoner.” 


HAWKERS (LICENSED). 


S. 13 Vic, No. 36, s.2. |One Justice|.—(1) Any person, without 
having first obtained a license, carryiug on the business of a hawker or 
pedlar in any place within the Colouy. (v) (w) 


(v) Licenses are to be issued on the second Tuesday in March, June, September, 
and December. Notice, in writing, of the intended application for such license to 
be sent to the Clerk of Petty Sessions of such police district on or before the 
third Tuesday in the month previous; certificates of good character from at least 
two known and respectable inhabitants of the district to be produced to Justices 
assembled to issue licenses; the applicant to enter into a recognizance before Jus- 
tices, or any two of them, with two approved sureties, each in £20. For Forms 
of License, Notice, and Recognizance, see the Schedule to the Act. Fee for 
personal license is £1,—for license to hawk with vehicles, £2,—for the year, or 
such smaller sum as may be proportioned to the time the same shall be in force. 
No license is of any force until the fee is paid. Licenses continue in force till 
December 31st; they are only available in the police district for which they are 
granted. (S.11). Any constable may seize and detain any unlicensed person car- 
rying on the business of a hawker. (S. 13). 

16 Vic., No. 4, s. 1, excludes Books, printed Pamphlets, Periodicals, or other 
printed Publications, from the provisions of the above Act. (13 Vic., No. 36). 

(w) Definition of Hawker].—The selling or offering for sale goods carried about 
on the person, or on any animal, or in any conveyance, whether by land or water, 
in any city, town, street, road, or place within the Colony, is carrying on business 
as a hawker. (S. 23). The Act does not extend to selling any printed newspapers, 
any fish, fruit, water, fuel, milk, vegetables, or victuals of any kind, or agricul- 
tural produce, or to the selling of any goods by the maker thereof, or his children 
or servants residing with him, in any city, town, street, road, or place, or at any 
sale at any duly established market or fair, or in any house or shop occupied by 
the person selling, &c. 
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P. Fine not exc. £20: to be recovered by distress ; in default of distress, 
impr. not exc. 14 days where penalty is not more than £5; and not exc. 
3 cal. m. where penalty is of greater amount. (13 Vic., No. 36, e. 25; 11 
& 12 Vic., c. 43, ss. 19 & 22). ‘The former procedure is given in Note (x). 

N.B.—Any person carrying on such business shall be deemed to be unli- 
censed, unless he shall prove to the contrary by the production of his license, 
or otherwise. (S. 2). 

S. Id., s. 14. [Two Justices].—(2) Person licensed not having his 
pack, bag, dray, &c., marked conspicuously with the words “ Licensed 
Hawker,” together with his name in full length, and the number of his 
license, and also the name or names of the police districts for which he is 
licensed. 

P. Fine not exc. £10 : to be recovered as offence (1). With regard to 
witnesses, see Note (Y). 

S. Id., s.15. [Two Justices].—(3) Persons not licensed writing, paint- 
ing, or printing, or causing to be written, &c., or keeping or continuing 
written, &c., upon packs, &c., the words “ Licensed Hawker,” or any other 
words to such effect. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., s. 16. [Two Justices].—(4) Any licensed hawker or pedlar 
neglecting or refusing to produce and show license to any Justice or con- 
stable, or to any person to whom within 24 hours previously he shall have 


(x) Procedure, Recovery of Fines, §c.}-No conviction shall take place unless 
within three calendar months after the commission of the offence complained of. 
(S. 25). The information to be in writing; but proceedings by summons ma 
be had without a formal information being exhibited, provided that in every suc 
summons the nature of the complaint be succinctly stated. Appeal is allowed, 
(s. 28): see “ Appeal,” p.7. It has been thought advisable to give the mode of 
recovery of penalties, and their distribution, prescribed by this section, (s. 25), 
although, as far as the provisions of Jervis’s Act can be applied, they ought to be 
followed. See ss. 19 & 22 of 11 & 12 Vic., c. 43. On non-payment of penalty and 
costs, distress warrant to issue at any time not more than fourteen days from date 
of conviction, returnable on some day to be inserted in the warrant, not- bein 
more than fourteen days from the date thereof, authorizing a levy for fine * 
costs, and 5s. for such distress; “and the goods forthwith to seize and carry to the 
nearest Police Office; aud the goods so seized shall be sold at 12 o'clock on the 
third day after the same shall have been carried to the Police Office, unless the 
full amount of the penalty and costs be sooner paid; and the surplus, if any shall 
remain after the payment of such penalty and costs, shall be paid tv the person 
so convicted, if demanded within 3 cal. months; and, if not so demanded, shall be 
paid to the Colonial Treasurer, &c.;” and, if sufficient goods cannot be found before 
the return day of the said warrant, whereon to levy for the said penalty and costs, 
on the same being certified by writing on the hack of such warrant under the 
hand of the person appointed to execute the same, the offender to be committed 
for not exc. 14 days where penalty is not more than £5, and not exc. 3 cal. months 
where penalty shall be of greater amount,—the term of imprisonment to be com- 
puted from time of arrest only. 

(x) Witness).—By s. 27, Any person having been subpcenaed (according to the 
Act), and not attending at the time and place mentioned in his subpena, without 
reasonable cause, or having attended there and refusing to be sworn or to affirm, 
or refusing to answer any legal questions that may be put to him, without alleging 
for such refusal a sufficient excuse, to be then allowed by the Justices hearing the 
ence, is liable to be fined not exc. £20. See 11 & 12 Vic., c. 43, s. 7, and the Note 
to Witness,” post. ` 
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sold or offered for sale any goods, upon demand thereof by such Jus- 
tice, &c. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., s. 18. [Two Justices].—(5) Person having obtained any such 
license, and having in his possession or on his cart, &c., any fermented or 
spirituous liquors. 

P. Fine not exc. £20: to be recovered as offence (1). 

S. 13 Vic., No. 86, 8.19. [Two Justices].—(6) Any hawker or pedlar 
carrying, contrary to the provisions of this Act, fermented or spirituous 
liquors. (z) 

P. Fine not exc. £30, or, at discretion, impr. with h. 1. in nearest gaol for 
not exc. 6 cal. m. ; if fine adjudged, it is to be recovered as offence (1). (A) 


(z) Search Warrant).— By s. 19, In case any person shall have reasonable 
ground for suspecting that any hawker or pedlar is carrying fermented or spiri- 
tuous liquors, contrary to the provisions of this Act, or otherwise offending against 
the same, it shall be lawful for such person to make oath before any Justice of the 
Peace, at his private residence or elsewhere, of the circumstances, and, if it shall 
appear to such Justice that reasonable ground for suspicion exists, it shall be 
lawful for such Justice to grant a warrant, authorizing such person to examine 
and search the person, packs, baggage, boxes, trunks, cases, carts, drays, waggons, 
boats, or other vehicle or conveyance, of such hawker or pedlar therein named or 
described,—such warrant to remain in force for such time as shall be therein men- 
tioned; and it shall also be lawful for any Justice of the Peace, Constable, or 
other Peace Officer, having reasonable ground of suspicion as aforesaid, to examine 
and search the person, packs, &., or other vehicles, &c., of any such licensed 
hawker or ar, without a warrant for such purpose ; and upon any such person 
authorized by warrant as aforesaid, or any such Justice of the Peace, Constable, 
or other Peace Officer, finding any such fermented or spirituous liquors carried 
—— to law, to seize the same; and such hawker or pedlar, upon conviction of 
such offence, in a summary way, before any two or more Justices of the Peace 
sitting in Petty Sessions, shall forfeit and pay a sum not exceeding thirty pounds, 
or be confined to hard labour in the nearest common gaol for any period not ex- 
ceeding six calendar months, at the discretion of such Justices; and it shall be 
lawful for the Justices in Petty Sessions before whom any such conviction takes 
place, to order such fermented and spirituous liquors so seized to be sold by 
auction, by any Chief Constable or licensed auctioneer, at any place the said Jus- 
tices may appoint; and, after deducting the expenses of such sale, the proceeds 
thereof s be paid—one-half to the prosecutor, and the other half to H. M. 

a) Seizure of Spirituous Liquors].—Sec. 20 enacts that “ Any Justice, Con- 
stable, or other Peace Officer, (without warrant), may seize all such spirituous and 
fermented liquors as shall be hawked and conveyed about, or exposed to sale in 
any street, road, footpath, or in any booth, tent, stall, or shed, or in any boat or 
vessel, or any other place whatever, by any person not licensed according to law 
to sell the same in such place; and the vessels containing the same, and all the 
vessels and utensils used for — or measuring the same, and any cart, dray, 
or other carriage, and any horse or other animal, employed in drawing or carrying 
the same, as well as any boat or vessel used in the conveyance of such liquors as 
aforesaid; and any one or more Justices, ‘on his or their own view, or if, after 
dne inquiry and examination, it shall appear to the said Justice or Justices that 
such liquors were hawked and conveyed about for the purpose of being illegally 
sold or disposed of by retail,” may adjudge the said liquors, and vessels, &c., con- 
taining the same, and any cart, &c., used in conveying the same, to be condemned 
and forfeited; and the same shall be sold, and appropriated as under s. 19: Pro- 
vided that in all cases where fermented or spirituous liquors shall be carried from 
one place to another, the burden of proving that such fermented or spirituous 
liquors were not so carried for sale or exposure for sale, shall be cast upon tho 
party carrying the same. (S. 20). 
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S. Id., 8.21. [Two Justices].—(7) Any bawker knowingly dealing in 
or selling any kind of smuggled or contraband goods, wares, or merchan- 
dize,—or knowingly dealing in, vending, or selling any goods, &c., frau- 
dulently or dishonestly procured, either by himeelf, or through others, 
with his privity and knowledge. . 

P. Fine, all penalties, &c., to which he is legally subject for such 
illicit trafficking, and also forfeiture of his license; he is also rendered 
incapable of obtaining or holding a license for the future. 

S. Id., s. 22. [Two Justices].—(8) Any person letting out or hiring 
or lending any license granted to him ;—or trading with or under colour 
of any license granted unto any person whatsoever, or of any license in 
which his own real name shall not be inserted as the name of the li- 
censee. (Notes (w) (B) 

P. Each party to be fined £40, and licensee to forfeit license, and to be 
incapable of holding a license for the future; fine recoverable as offence (1). 





M. Id., s. 17. Bail comp.— Any person forging or counterfeiting 
license ;—or travelling with, producing, or showing, with intent to use 
the same as a genuine instrument, such forged or counterfeited license to 
any person entitled under this Act to demand the production of such 


license. 
P. H. 1. on roads not exc. 6 cal. m. 


HOUSE-BREAKING. (c) 
See “ BURGLARY,” “ LARCENY.” 
F. 768 G. IV., c. 29, 8.12. Bail disc—(1) Breaking and entering 


(B) Decision].—A person gan his own goods, &c., to a town not his resi- 
dence, and there selling them, would seem to be liable to the penalty for trading 
without a hawker’s license. (Dean v. King, 4 B. & A., 517). An auctioneer, in 
like manner, sending and selling his own goods, is liable. (R. v. Turner, 4 B. & 
A., 510). 

(c) Stealing in a Dwelling-house and House-breaking |.—As regards the offence 
of stealing in a dwelling-house, care is to be taken to distinguish according as 
the value of the chattel stolen is or is not below £5 in amount (see s. 12 of 7&8 
G. IV.. c. 29),—in the former of which cases it is punishable merely as a simple 
larceay,—or as the stealing is accompanied or not by any menace or threat, putting 
any person being in such i aa in bodily fear; (see 1 Vic., c. 86, s. 5, 
and R. v. Etherington, 2 Leach C. C., 671); either of these two latter offences is, 
however, justly regarded by our law as a crime of less enormity than that of 
breaking into a dwelling-house, and stealing therein; and, a foritori, than that of 
breaking into a dwelling-house by night with intent to commit felony. In order 
to ensure a conviction for the offence of stealing in a dwelling-house to the value 
of £5, it is necessary to establish in evidence,—1l, the larceny; 2, that the value 
of the thing taken reached the statutory limit; 3, that the larceny was committed 
within the dwelling-house of the prosecutor or some other person, (2. v. Bowden, 
2 Mood. C. C., 285), and that the chattel stolen was “under the protection of the 
dwelling-house.” (See R. v. Carroll, 1 Mood. C. C., 89). As to the meaning of 
the words “ dwelling-house,” and of the terms “ breaking and entering,” the reader 
is referred to title “ Burglary;” it will suffice, therefore, here, to notice that the 
breaking of a house in the day-time must be accompanied with some actual lar- 
ceny, (R.v. Amier, 6 C. & P., 344), in order to constitute the offence technically 
known as house-breaking. The breaking and entering a dwelling-house in the 
day-time, with intent to steal therein, is, however, indictable as a misdemeanor at 
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a dwelling-house, (or a building within the same curtilage, with a com- 
munication between them, s. 13), and stealing therein. 

P. Tr. 15—10 yra.; or (if male) h.l. on roads 10—5 yrs.; or impr. 
not exc. 3 yrs., h. l. and s. c. (1 Vic., c. 90, s. 1). 

F. Id., s. 14. Bail disc.—(2) The like, a building within the curtilage, 
but no communication between them. 

P. The same. , 

F. Id., s.15. Bail disc.—(3) Breaking and entering any shop, ware- 
house, or counting-house, and stealing therein any chattel, money, or 
valuable security. 

P. The same. (1 Vic., e. 90, s. 2, adopted by 2 Vic., No. 10). 

M. 16 Vic., No. 17, s. 1. Bail dise.—(4) Any person found by night 
armed with any dangerous or offensive weapon or instrument whatsoever, 
with intent to break or enter into any dwelling-house or other building 
whatsoever, and to commit any felony therein. 

P. Impr., with or without b. l., for not exc. 3 yrs. 

F. Id. Bail disc—(5) Any person found by night, having in his 
possession without lawful excuse, (proof of which to lie on him), any 
pick-lock, key, crow, jack, bit, or other iinplement of house-breaking, not 
necessarily with intent to commit a felony. (See R. v. Bailey, 1 Dearsl., 
C. C., 244; 23 L. J. M. C., 13). 

P. The same. 

F. Id. Bail disc.—(6) Any person found by night having his face 
blackened, or otherwise disguised, with intent to commit any felony. 

P. The same. 

F. Id. Bail disc.—(T) Any person found by night in any dwelling- 
house or other building whatsoever, with intent 10 commit any felony. 

P. The same. 

Memw.—On a subsequent conviction for these four last offences, after a 
previous conviction for a felony or such offence, to be liable to transporta- 
tion for not less than T yrs., and not exc. 10 yrs., or impr., with or with- 
out h. l., not exc. 3 yrs. (S. 2). Night-time is the same as in Burglary, 
(s. 13). See “ Burglary.” By s. 13, these provisions do not repeal Vagrant 
Act, 15 Vic., No. 4. 

EF. 3 W. IV., No. 3, s. 13. Bail disc.—(8) Any person concealing or 
receiving any goods, chattels, money, bill, note, or effects whatsoever that 
shall have been feloriously stolen by means of force, or putting in bodily 
fear, from the persou, or from the dwelling-house of another person, 
knowing the same to have been so stolen. 


Common Law. (R.v. Lawes, 1 C. & K.. 62). R. v. M'Pherson, (26 L. J. M.C., 
134), decides that on an indictment charging a person with breaking and entering 
a house, and stealing certain specified chattels, he cannot, though he broke 
into the house with an intent to steal whatever he might find, be convicted of 
breaking and entering the house, and attempting to steal, (under 16 Vic., No. 18, 
s. 9), if the chattels in question had been removed from the house before the pri- 
soner went to it. Cockburn, C. J.: An attempt to commit an offence is clearly 
distinguishable from an intent or intention to commit it. The attempt must be 

ing some step towards the offence, so that, if it had succeeded, the whole 
offence would have been committed. The party might have been convicted of the 
attempt on this indictment, had the things which he is alleged to have attempted 
to steal been in the house at the time. 
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P. Tr. life; or {f male) h. 1. on roads 15—7 yrs. 

F. Id.,s. 13. Bail disc.—(9) Any person receiving, harbouring, or 
concealing any such robber or house-breaker, knowing him to have com- 
mitted such felony. 

P. Death. : 

M. at Com. Law. Bail disc.—(10) Breaking er entering a house, shop, 
&c., in the day-time, with intent to steal, but no larceny committed. 

P. Fine or impr., or both. 


HUSBAND AND WIFE. 
See “ Evipence,” t WiTNEss.” 


IMMIGRANTS. 


S. 18 Vic., No. 29, 8.9. [Two Justices].— Any person employing, 
retaining, harbouring, or concealing anv immigrant of any of the classes 
or descriptions mentioned in the said recited Act, (16 Vic., No. 42), who 
shall not have re-paid or procured to be re-paid the amount due for his 
passage-money, and shall not have taken service with an employer who 
shall have paid or secured payment thereof to the said Immigration 
Agent. 

©. Fine of the amount of passage money due, to be paid to Immi- 
gration Agent: to be recovered either by distress, (s. 19 of 11 & 12 Vic., 
c. 43), or according to the procedure of 5 W. IV., No. 22. (See, ante, 
“ Abattoir,” (Note a), and, post, ex parte Cockburn, Part IIT.) 

N.B.—The fine shall not be awarded, if defendant can prove that he 
has not been guilty of undue negligence. 


IMPOUNDING ACT. 
S. 19 Vic., No. 36, s. 6. (D) [Two Justices|.—(1) Any poundkeeper 


(D) 19 Vic., No. 36, s. 1. In the construction of this Act, the term “ cattle,” or 
“ head of cattle,” shall include horses, mares, geldings, colts, fillies, asses, mules, 
bulls, cows, oxen, heifers, steers, and calves; and the word “ sheep ” shall include 
rams, ewes, sheep, and lambs. 

The term “ peu ” shall include any person who may have the autho- 
rized charge of any pound, whether gazetted or not, or whether he shall have any 
other office or designation or not. 

The term “Petty Sessions” shall refer to the Justices assembled in Petty Ses- 
sions, at a Court of Petty Sessions holden nearest to the pound respecting which 
such reference shall be made, or place where cattle may be detained instead of 
being impounded. 

The term “owner” and “occupier” of lands, shall include any occupant of 
Crown waste lands under any lease, license, or other proper authority; and any 
overseer or other authorized person acting for such occupant. 

Appointment and Removal of Poundkeepers].— By s. 2, The Governor shall 
establish pounds; and, by s. 3, The majority of the Justices in Petty Sessions 
assembled for any district in which any pound is situate, shall select some fit and 
proper person to be oundkeeper ; but pounds already existing are continued. 

S. 4. If any poundkeeper shall be guilty of any neglect or nice under this Act, 
or shall not perform his duties to the Justices’ satisfaction, he shall be removed ; 
and any vacancy caused by removal or death, or resignation, of poundkeeper, shall 
be filled in the same manner as is provided for the appointment of poundkeeper, 
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not keeping up and maintaining the said enclosures (£) in proper repair, 
or knowingly keeping or permitting to be kept any cattle infected with 
any contagious disease, in the same enclosure with cattle not so infected, 
or not keeping the said pound clean and in good order, and the cattle 
which shall from time to time be impounded therein supplied with a sufti- 
ciency of wholesome food and water. 

P. Fine not exc. £5: to be levied by distress; in default of distress, 
or, in the discretion of Justices, without ordering any distress, impr., with 
or without h. l., for not exc. 2 cal. m., if fine and costs be not sooner paid. 
(S. 35). (F) (11 & 12 Vic., c. 43, ss. 19, 22, 23). 





providan that the order for such removal shall be made by a majority of the 
ustices. 

And, by s. 5, A notification of the appointment or removal of any poundkeeper, 
or the establishment or abolition of any pound, shall be inserted in the Govern- 
ment Gazette, and shall be deemed to be evidence that such pound or poundkeeper 
-has been legally appointed, removed, established, or abolished. 

(œ) By s. 6, The Governor may advance any sum, not exceeding £10, for the 
erection of one pound in each district where Petty Sessions shall be holden, and 
every such pound shall be kept in good repair by the keeper at his proper cost, 
and delivered up at the termination of his office in the like order as received by 
him, to such persons as appointed by Justices; and every pound shall be proper! 
fenced and enclosed, and adapted, as far as may be, for keeping cattle infected wit 
contagious disease separate from those in health. 

Fees, Damages, §c).—By s. 8, The several sums authorized by this Act (s. 7), 
shall be deemed to be full satisfaction as pound fees to such poundkeeper for three 
days, consisting of seventy-two hours next after the time of impounding, and after 
that time, one-half of the like sum for — additional seventy-two hours, or any 
part thereof, during which such cattle shall remain impounded; and, s. 9, These 
pound fees are exclusive of fees for food, giving notice, &c.; and, by s. 10, The 
Justices sitting in the nearest Court of Petty Sessions may fix the fees to be charged 
for the sustenance of the cattle impounded, and may also appoint and fix the rates 
as and for ordinary damages which may be demanded by the owner or occupier 
of any lands for the trespass of any cattle, &c., thereon; which rates shall be pro- 

ioned according to the respective descriptions and value of the crops or grass 
on the lands trespassed on, and to the description of cattle, &c., trespassing, 
according to the Schedule marked A, (see Act), subject to the approval of the 
Governor; and they may alter and amend such fees, subject as aforesaid ; and such 
fees, or amended fees, being notified in the Government Gazette, may be charged 
and recovered respectively as aforesaid : Provided that no provision shall be made 
for damages on cultivated land not securely enclosed, to a greater amount than 
would be payable if committed on land not cultivated : Provided further, that, if 
any cattle, &c., be impounded off the same land more than once within three months, 
the person so impounding may legally claim double the damages so fixed as afore- 
said; and, if any such cattle, &c., be impounded three or more times within six 
months from off the same land, such person so impounding may legally claim three 
times the damages so fixed as aforesaid; and every provision of this Act shall 

ly and be in force in reference to such double or treble damages as if the 
ordi damages alone were claimed. 

(F) Decsting of Penalties).—The convicting Justices may order that any fine 
or penalty imposed, and not paid forthwith, be levied by distress and sale of the 

chattels of the offender; or, in default of such distress, or in the dis- 

cretion of such Justice (sic), without ordering such distress, may direct that the 
offender be imprisoned in any gaol or house of correction, with or without hard 
labour, for a period not exceeding two calendar months if the penalty shall not 
exceed ten nds; or not exceeding four cal. months if the penalty be above ten 
; not exceeding twenty pounds ; or not exceeding six cal. months if the 

alty be above twenty pounds,—unless such respective penalties and costs shall 


sooner paid. (S. 35). 
L 
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S. Id., s. 12. [Two Justices].—(2) Any owner or occupier of land, or 
other authorized person, impounding any cattle, sheep, goats, or swine, in 
any pound or place not authorized by this Act, or in any manner contrary 
to the directions and provisions herevf. (G) 

P. Fine not exc. £10: recoverable as offence (1). (Note F) 

S. Id., s. 13. [Two Justices|—(3) Any poundkeeper neglecting or 
refusing to produce a copy of this Act, or the pound-book, for the inspec- 
tion of any Justice or member of the police force, or of any person de- 
siring to see the same, upon his lawful fee for the same being first paid, 
or offered to be paid,—or neglecting to make any lawful entry therein. (4) 

P. Fine not exc. £5: recoverable ax offence (1). (Note F) 

S. 19 Vic., No. 36, s. 13. | Two Justices].—(4) Any poundkeeper 
wilfully delaying to make any entry, or knowingly making any false 
entry, in the pound-book,—or wrongfully erasing or destroving any entry 
previously made therein. (u 

P. Fine not exc. £20: to be levied by distress ; in default of distreas, 
or, in the discretion of Justices, without ordering any distress, impr., with 
or without h. 1., for not exc. 2 cal. m. if the fine does not exc. £10; not 
exc. 4 cal. m. if fine exe. £10, but less than £20,—unless penalties and 
costs be sooner paid. (S. 35). (Note F) 

S. Id., 8. 14. [Two Justices].—(5) Any poundkeeper failing to keep 
and maintain in proper repair, on some conspicuous part of said pound, a 
board having painted thereon, in legible white characters on a black 
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(G) All cattle, sheep, goats, or swine shall be sent to the public pound nearest 
to the land where the same were trespassing, and the person impounding them 
shall specify, in a written memorandum, to the poundkeeper the number and kinds 
of cattle, &c., impounded, and the name of the owner or supposed owner,—or 
otherwise state that he is wholly unknown to the person impounding,—the place 
where the said cattle, &c., were trespassing, and amount of damages claimed for 
the trespass. (S. 12). 

The Justices in Petty Sessions assembled may assess the costs, charges, and 
expenses attending the driving of any cattle, &., to pound: Provided that if the 
owner of such animals so trespassing shall bo dissatisfied with such charges, he 
may apply to the nearest Court of Petty Sessions, which shall have power to 
summon and examine on oath, in a summary way, all partics, and their witnesses. 
and to assess such damages as shall be reasonable and fair; and such assessment 
shall be conclusive between such parties ; and such Court shall have power to 
order (if necessary) so many of such trespassing animals to be sold as shall pay 
all such damages, as well as all fees due to the poundkeeper. (S. 11). 

(a) Every poundkeeper shall have a copy of this Act, and shall also keep a 
pound-book, in the Form in the Schedule marked B, (see Act); and shall enter 
therein, in a legible hand, the particulars of all cattle, &c.. impounded, specifying 
the day and hour when, and cause for which, and person by whom, the same were 
impounded,—the time and mode of giving notice of the said impounding,—when 
and in what manner the same were released, by whose order, and to whom deli- 
vered,—the particulars of all sales, and of the proceeds thereof ;—such entries to 
be made at the time the said acts were done, as nearly as possible, but not after 
any dispute shall have arisen ; and a copy of this Act aud of the said pound-book 
shall, once in every month, if such pound be not more than twenty-five miles from 
a Court of Petty Sessions, be produced before the nearest Bench of Magistrates, 
and shall always be free for the inspection of any Justice or Police Officer, without 
charge, and of any other person on payment of sixpence; and said poundkeeper 
shall grant extracts from said —— on payment of one shilling for not more 


than one hundred words, and for any subsequent number not over one hun 
sixpence. (8. 13). 
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ground, a table of all the fees and charges he is authorized by this Act 
to demand and receive, together with all rates of damages allowed by 
authority of the Justices in Petty Sessions as aforesaid ;—or neglecting 
to make any alteration therein which may afterwards become necessary, 
within a reasonable time ;—or knowingly painting or causing to be painted 
any false statement thereon. 

. Fine £1 for every day that such board is not erected, (unless taken 
down for alteration or repair), or not kept in repair, or a lawful alteration 
(after a reasonable time) be not made; or 5s. for every day that he shall 
knowingly permit any false statement to remain on said board : to be levied 
by distress; in default of distress, or, in the discretion of Justices, without 
ordering any distress, impr., with or without h. 1., for not exc. 2 cal m. if 
the fine does not exc. £10; for not exc. 4 cal. m. if fine exe. £10, but 
less than £20; for not exc. 6 cal. m. if fine exc. £20,—unless such penal- 
ties and costs be sooner paid. (S. 35). (Note F) 

S. Id., s. 21. (1) [Two Justices].—(6) Any poundkeeper taking or 


(1) Poundkeeper’s Duty ].—By s. 15, Every poundkeeper shall receive and detain 
any cattle, &c., impounded, and shall be responsible to the owners for loss or 
damage sustained by the wilful act or neglect of such poundkeeper, or his ser- 
vants, but not otherwise; and he may detain all cattle, &c., so impounded till the 
sum for which the same were impounded, together with the lawful fees and 
charges, shall be paid and tendered, or till he shall receive the written order of the 

rson impounding such cattle to deliver the same, on payment being made of the 

wfal fees, &c., exclusive of damages; and, by s. 16, Every poundkeeper, when- 
ever any cattle, &c., shall be impounded for trespass, shall post a written notice 
on the gate or some other conspicuous place, setting forth a description of such 
cattle, &c. ; and such notice shall remain till such cattle shall have been claimed 
or otherwise disposed of in due course. 

By s. 17, Every poundkeeper shall enter in a book the brands or other marks of 
any cattle, &c., belonging to any person, with his name and place of residence, who 
may see fit to have his name and brands thus entered; and for such entry the fee of 
five shillings shall be paid to the poundkeeper ; and it shall be imperative on such 

eeper to give notice to such person if any cattle, &c., having such brands be 
impounded, on payment of same fees as hereinafter provided in case the owner of 
any cattle impounded shall be known. 

By s. 18, When any impounded cattle, &c., shall not be immediately claimed by 
the owner, or some one in his behalf, the poundkeeper shall, within twenty-four 
hours after the same are impounded, send notice in writing to the usual place of 
residence of the owner, if known; or, if the animals have any registered brands, 
to the person so registering, or to his agent, provided such persons live within ten 
miles of said pound; and if at a greater distance, such notice shall be sent by post ; 
and shall contain the same particulars as are to be given to the poundkceper 

the person impounding, and also notice of the time when, and place where, the 
said cattle, &c., will be sold, if not sooner released, and also the sum of money for 
which the same were impounded; and if neither owner nor agent be known, and 
the brands be not registered, the like notice shall be posted at the nearest Court of 
Petty Sessions, and a notice in the Form in Schedule C (see Act) be inserted in the 
next Government Gazette published after twenty-four hours from the time that said 
cattle, &c., were im ded, in which the same can possibly be inserted ; but, when 
the cattle impounded shall consist of not more than two sheep, goats, swine, or 
calves, the notice affixed on the pound shall be sufficient : provided that such notice 
as above-mentioned shall in all cases be sent by post, if required. SS. 19 and 20 
provide for the fees payable to the poundkeeper for sending the above notices, 
and for the securities to be given by the poundkeeper. 

Proceeding before Sale}.—By s. 22, Where any impounded cattle shall not be 
released within soven days after notice has been delivered or left, or within twen- 

L 3 


150 THE AUSTRALIAN MAGISTRATE. 


demanding any greater sum for impounding any cattle, &c., or for pound 
fees or fees for damage or sustenance, or for doing any other matter or 
thing than such poundkeeper is authorized by this Act or the Justices in 
Petty Sessions assembled ;—or failing to pay to the person impounding 
any cattle, &c., any damages received from the owner on account of such 
impounding ;—or neglecting or failing to provide proper and sufficient 
sustenance for any cattle, &c., impounded, or to take due care thereof 
respectively ;—or riding or using any cattle, &c. ;—or failing to comply 
with, or offending against, any of the provisions of this Act; or otherwise 
misconducting himself as such poundkeeper. 

P. Fine not exc. £50, and to be removed from office at Justices’ dis- 
cretion ; fine recoverable as offence (5). 

S. Id., s. 23. [Two Justices]—(7) Any poundkeeper or clerk of Petty 
Sessions failing or neglecting to do and perform the several matters di- 
rected by s. 23 (x) by them respectively to be done and performed, or 
any of them. 

P. Fine not exc. £5 for every such offence: recoverable as offence (1). 

S. Id., s. 24. [Two Justices |.—(8) Any person offending against the 
provisions of section 24,(L) contrary to the true intent and meaning 
hereof. 


— days after notice has been sent by post, or inserted in the Government 
azette, exclusive of the day on which such notice shall have been delivered or 
sent or inserted, the poundkeeper may apply to a Justice, not being a party inter- 
ested, for an order for the sale of the said cattle, and at the time of application 
shall produce and show to the said Justice the pound-book kept by him, or an 
extract therefrom applicable to the case, and such other proof, on oath, by himself 
and others as required, that he has complied with the provisions of this Act; and 
thereon the said Justice, if satisfied that the Act has been complied with, may 
make an order under his hand, authorizing the sale of said cattle, or otherwise 
shall first direct such acts to be done as have been omitted, and suspend the order 
for said sale till a future day, and till said provisions have been complied with ; 
notice of which suspension and future time of sale shall be given by the said 
poundkeeper in the same manner as is provided for the original notice of impound- 
ing: Provided that where such delay and suspension of sale shall be necessary 
through said poundkeeper’s neglect, the costs of all further ieee and no- 
tices, as well as of the future maintenance of said cattle, shall be borne by him. 

(x) By s. 23, Every poundkeeper shall, at the end of every month, furnish 
to the Clerk of Petty Sessions an account, in writing, in the Form in Sche- 
dule D, (see Act), of all impounded cattle sold during the previous month; and 
the Clerk shall verify the same, and compare the entries of sales with the 
notices thereof required by the Act, and cause any error or omission to be rectified 
by said poundkeeper, and shall forward the same, with a certificate of the correct- 
ness thereof, to the Colonial Treasurer; and a copy of such account shall be affixed 
in the Court House for one month, for general information. 

(L) By s. 24, All sales of impounded cattle shall take place on the tenth day 
after the same were impounded, in all cases where the above-mentioned notice has 
been delivered or left; and, in all other cases, on the twenty-fourth day after such 
notice shall have been sent by post or inserted in the Government Gazette, unless 
such days shall be Sunday, Christmas Day, or Good Friday, and then on the follow- 
ing day; and unless the sale be suspended by order of the competent Justice, as 
above mentioned, and then, on the day appointed anew by him; and all such sales 
shall take place at the pound where the cattle were impounded, at the hour of 
noon ; and not more than ten sheep or goats, or five pigs, or one horse, or one head 
of other cattle, shall be put up in one lot; and neither the person who impounded 
the same, nor the poundkeeper, nor his surety, nor the Justice who made the order 
for sale, shall personally or by another purchase said cattle. 
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P. Fine £5 for every such purchase : recoverable as offence (5). 

S. Id., s. 29. [Two Justices].—(9) Any person rescuing, or inciting 
or assisting any person to rescue, any cattle, &c., lawfully seized to be 
impounded ; or breaking down, injuring, or destroying any pound legally 


Application of Proceeds of Sale not released].—By 8. 25, The tea i si is to 
receive the proceeds of cattle not released, and, after deducting fees and damages, 
to pay balance to Colonial Treasurer. If not claimed in two years, the Governor 
to direct the same to go to some charitable institution. 

Proceeding on complaint, §c., of Person entitled to impound].—By s. 26, Any 
person entitled to impound may send cattle, &c., found trespassing to their owner, 
or his overseer, and demand payment of the damage done according to such rate, 
(see s. 10); and thereon such owner, or his overseer, shall and is hereby required 
to pay the same as and fora satisfaction of the said trespass; and if the owner, 
or some person on his behalf, will not pay such fixed rate of damage on demand, 
the party aggrieved by such trespass may, instead of impounding the cattle, &o., 
make his complaint to a Justice, who shall summon the owner of the cattle, £c., 
so having trespassed, to appear before the Justices in nearest Petty Sessions 
assembled, and these Justices shall determine on such complaint; and, on proof 
that such cattle, &c., had trespassed, and that the owner had neglected or refused 
to pay the es claimed, shall order and award that such damages be imme- 
diately paid ; in default, shall issue their warrant to levy the same, together 
with such costs as shall be just and reasonable. [N.B.— This appears to be the 
meaning of this ungrammatical sentence}. 

Where amount of Damages disputed by the Owner of Cattle, §c.}—By s. 27, In 
case any Cattle, £c., be impounded, and larger damages claimed than the scale 
authorized by the Justices (s. 10) as for ordinary damages, and the owner shall 
dispute such damages, or the nature of the trespass committed, or deny the legality 
of such impounding, then such owner may allow such cattle, &c., to remain ip 
sach pound till the case be decided as hereinafter proces or otherwise pay the 
damages demanded, with the authorized fees, and release said cattle, &c., giving 
at the same time notice in writing to the poundkeeper that he intends to appeal 
against such damages or impounding; and, on the receipt of such notice, such 
poandkeeper shall not pay over such damages, but keep the same in his possession 
till the Justices’ decision thereon, as hereinafter provided ; and ; 

By s. 28, The owner of cattle, &c., so impounded, where the impounding or da- 
mages shall be disputed, may make his complaint to any Justice, who shall summon 
the person complained of to appear before the nearest Justices sitting in Petty 

ons, who shall summarily inquire into and determine such complaint; and, on 
satisfactory proof of such trespass and of the injury done, or of the legality of the 
impounding, respectively, shall order and award that such damages are legal and 
proper ; and thereupon, if such cattle shall have continued in the pound, the same 
course shall be observed in regard to their detention, sale, &c., as if they had been 
impounded under ordinary circumstances, except that they shall not be released by 
the owner till the damages so confirmed be paid; and in case the owner shull have 
released the said cattle, &c., by payment of the damages and fees, then, on ai j| 
a written order from the adjudicating Justices, or one of them, the poundkeeper sh 
hand over to the party impounding the damages received ; but if it shall appear 
that such impounding was illegal, or the damages claimed excessive, and that the 

i damages would have satisfied the merits of the case, then such Justices 
shall order accordingly, and assess the amount of compensation for loss of time, 
labour, additional pound fees, or otherwise, which the owner uf such cattle so 
impounded illegally, or on which such excessive damages may have been claimed, 
shall be entitled to; and such owner shall recover the same as hereinbefore di- 
rected for recovery of damages according to any rate so allowed as aforesaid. _ 

Appeal).—By s. 37, Any person adjudged to pay any penalty, &c., amounting 
to twenty pounds, may appeal to the next Quarter Sessions held at or nearest to 
the district, on giving immediate notice to the Justices of his intention to appeal, 
and finding sufficient security for prosecuting such appeal, and abiding the deter- 
mination of the Court thereon. 

By s. 34, This Act does not prevent actions for special damage. 
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constituted, whether cattle shall be impounded therein or not; or com- 
mitting any pound breach or rescue, whereby any cattle of any description 
shall escape or be enlarged from such pound; or rescuing or attempting 
to rescue, or in any manner interfering with, any cattle impounded, and 
then in the charge and custody of any poundkeeper. (m) 

P. Fine not exc. £20: recoverable as offence (4). 

N.B.—ZIt shall be lawful for the Justices to award the whole or any part 
of such penalty to the person on whose behalf such cattle were distrained. 

S. Id., s. 31. [Two Justices].—(10) Any person driving away any 
cattle, &c., other than his own, or his master’s or emplover’s, from the 
land or out of the herds and flocks of any other person ; or failing to give 
notice of the time he intends to drive away any cattle, &c., from the land 
or out of the herds or flocks of any other person,—to such last-mentioned 
person, or his overseer or bailiff; or entericg upon any other person’s 
lands for the purpose of driving away such cattle, &c.; or attempting to 
drive the same without giving such notice. 

P. Fine not exc. £10: recoverable as offence (1). [Such person may 
be apprehended on the spot by the owner or agent, and taken before the 
nearest Justice, who shall admit him to bail to appear at the nearest Petty 
Sessions: Provided that no such entry shall be made on the lands of 
another more than once in three consecutive months |. 

S. Id., 8.32. [Two Justices].—(11) Any entire horse or bull, above the 
age of one year, being impounded or detained nnder the provisions of this Act. 

P. Damages not exc. £5 for every such horse or bull, to be paid to the 
party impounding, (besides all the legally authorized poundage fees) : 
recoverable as offence (5). (xN) 

N.B.—IJf the owner, or other authorized person, shall not release any 
such animal, and such animal shall not realise at the poundkeeper's sale 
sufficient to pay the said £5, besides the authorized poundage fees, such 
owner shall pay the balance to such impounding party: to be recovered 
before two Justices. 


INCLOSED LANDS. 


S. 18 Vic., No. 27, s.1. [One Justice]|.—(1) Any person, without 
lawful excuse, entering into the inclosed lands (o) of any other person, 


(m) By s. 30, Subject to certain provisions, the poundkeeper may take cattle, 
&c., out of pound, to feed, graze, or water. 

(N) Occupants of Crown Lands may impound].—By s. 33, Any person in occu- 
pation of land by lease, license, or other authority, —— by or on behalf of the 
Crown, is hereby empowered to impound any cattle, sheep, goats, or swine, tres- 

assing thereon: Provided that it shall not be lawful for any occupier of any such 
land through which any public road or thoroughfare may pass, such land not being 
enclosed, to impound the cattle, &c., of any person travelling along or through 
any such road, or stopping upon such land during one night or day for necessary 
rest : eee that such cattle shall not be at a greater distance from the centre 
of such road or thoroughfare than one quarter of a mile, and shall not be affected 
with either catarrh or scab, or other infectious disease. 

(0) Interpretation}.—The words “ Inclosed Lands” in this Act shall mean any 
lands, either private or public, which may be inclosed or surrounded with any 
fence, wall, or other erection, by which the boundaries thereof may be known or 
recognized ; and the word “ person ” shall be deemed to extend to any body cor- 
porate. (S. 6). 
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without the consent of the owner or occupier thereof, or the person in 
charge of the same. 

N.B.—The proof of such lawful excuse shall be upon the person charged 
with any offence against the provisions of this enactment. 

P. Fine not exc. £5: to be recovered either by distress, (11 & 12 Vic., 
c. 43, s. 19), or according to the procedure of 5 W. IV., No. 22. See 
“ Justices, Recovery of Fines,” post, and ex parte Cockburn, post, Part III. 

S. Id., s. 2. [One Justice].—(2) Any person entering into or upon 
the inclosed lands of any other person, and wilfully or negligently leaving 
open or down, any gate or slip-panel. 

P. Fine not exc. £10: recoverable as offence (1) 

S. Id., 8.3. [One Justice].—(8) Any person found committing any 
offence against this Act, upon being required to give his name and place 
of abode, giving any false or fictitious name or place of abode. (P) 

P. Fine not exc. £5: recoverable as offence (1). (Q) 


INDECENCY. 
See “ Assautt,” ‘ Poxicr,” “ VAGRANT.” 


Indecency and lewdness are offences against the public economy, when 
of an open and notorious character; aa, by frequenting houses of ill-fame, 
or by some grossly scandalous and public indecency ; for which the punish- 
ment at Common Law is fine and imprisonment. 

A person exposing himself naked in a public place, or stripping himself 
naked and bathing near inhabited houses, so that he can be distinctly seen 
from them, is a misdemeanor. (R. v. Crunden, 2 Camp., 89). The offence 
is not complete unless more than one could in fact see it, however public 
the place may be. /R. v. Watson, 2 Cox, C. C., 376; R.v. Webb, 18 
L. J. M.C., 39). 


M. at Com. Law. Bail Disc.—(1) Exposing person naked to public 
view, [or in au omnibus: see R. v. Holmes, 22 L. J. M. C., 122]; or any 
notorious lewdness or scandalous conduct, which openly outrages decency. 

P. Fine, or impr. (with h. 1l.: 16 Vic., No. 18, s. 28), or both. See R. 
v. Webb, 2 C. & K., 933. 

M. at Com. Law. (x) Bail Disc.—(2) Printing or publishing obscene 
writings or prints, 


(P) Apprehension].—Any person found committing any offence against any of 
the provisions of this Act, and refusing, when thereunto required, to give his name 
and place of abode, shall be liable to be apprehended by the owner or occupier, or 
the person in charge, of such inclosed lands, and delivered to the custody of the 
nearest Constable or Peace Officer, to be taken and conveyed before a Justice of 
the Peace, to be dealt with according to law. (S. 3). 

(Q) Destruction of Goats )].—By s. 4, The proprietor or occupier, or any person 
having the charge, of any inclosed lands, may destroy any goat found trespassing 
thereon; and, by s 5, Any Constable or Peace Officer may seize or destroy any 
goat found straying or at large in any road, street, or public place. 

(R) Procuring, §c., Obscene Prints, an Indictable Offence].—In a recent case, 
(Dugdale v. R., 22 L. J. M.C., 50), it was held that obtaining and procuring inde- 
cent prints and libels, in order and for the purpose of afterwards publishing and 
disseminating them, was an act done in commeucing a misdemeanor, and therefore 
an indictable offence, 
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P. Fine, or impr. (with h. 1.: 16 Vic., No. 18, s. 28), or both. 

N.B.—For certain statutable provisions, see s. 22 of the Police Act, (2 
Vic., No. 2), post, * Police”; and s. 3 of Vagrant Act, (15 Vic., No. 4), 
post, “ Vagrant.” 


INSOLVENT. 


M. 5 Vic., No. 17, 8.68. Bail comp.—(1) Any Insolvent absconding, 
or concealing himself within this Colony, with the purpose and intent to 
evade being served with a summons ; (8)—or having been so summoned, 
and so absconding and concealing himself with intent to evade appearing 
at the examination to which he was summoned, or to prevent any war- 
rant (Note s) from being executed upon him ;—or removing out of the 
jurisdiction of the Supreme Court, or to remote parts within the Colony, 
contrary to this Act. (T) 

P. Tr. not exc. 7 yrs.; or impr., with or without h. 1., not exc. 3 yrs.; 
or (if male) h. l. on roads 5—3 yrs. 

M. Id.,s.70. Bail comp.—(2) The wife of any insolvent, or any 
other person, known or suspected to have in possession any of the estate 
of the insolvent, or to be indebted to the insolvent, or whom the Court or 
any Commissioner may see reason to believe capable of giving informa- 
tion concerning the person, trade, dealing, or estate of such insolvent, or 
any information material to the full disclosure thereof,—having been sworn, 
and, at the examination before the Supreme Court or Commissioner, wil- 
fully making any false answer to any lawful question put by such Court 
or Commissioner. ' 

P. The same as perjury. See “ Perjury.” 

M. Id., s.73. Bail comp.—(3) Any Insolvent guilty of fraudulent 
insolvency ;—(as to what acts constitute fraudulent insolvency, see s. 73). 

P. Tr. 15—5 yrs.; or impr., with or without hb. l., not exe. 3 yrs.; or 
(if male) h. 1. on roads 10—3 yrs. 

M. Id.,s. 74. Bail comp.—(4) Any person receiving or accepting any 
alienation, transfer, gift, surrender, delivery, mortgage, or pledge, made 
by any insolvent of any part of his estate, moneys, or securities for money, 
effects, or credits, with intent to defraud creditors of insolvent, knowing 
at the time the same to be fraudulently made. 

P. The same. 


(s) Examination of Insolvent].—By 8.67, The Supreme Court, or any Judge 
thereuvf, upon the application of the trustee, &c.. may summon any Insolvent 
hefore the Supreme Court, or any Commissioner, if the said Judge shall see fit so 
to order, whether Insolvent has obtained his certificate, and allowance thereof, or 
not; and, by s. 68, a warrant of apprehension of Insolvent may be granted by 
such Court or Commissioner. 

(T) Apprehension of Insolvent removing, §c.}—By s. 66, Any Justice of the 
Peace shall and may, upon the information, on oath, of any trustee or creditor, or 
other person, that any Insolvent is about to remove, or is making preparations to 
remove, out of the jurisdiction of the Supreme Court, or to remote parts within 
this Colony, contrary to this Act, grant a warrant for the apprehension of such 
Insolvent, and cause such Insolvent to be brought before himself or any other 
Justice; and any Justice before whom such Insolvent shall be brought shall and 
may inquire into the matters of the said information, and either commit the said 
Insolvent to gaol, or discharge him out of custody, according as he shall find such 
information to be well founded or not. 
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M. Id., 3.75. Bail comp.—(5) Disposing of, removing, retaining, 
concealing, embezzling, or receiving any moveable property, moneys, or 
securities for money, belonging to any insolvent estate attached by virtue 
of any order for the sequestration thereof, knowing the same to have been 
attached, and with intent to defeat the said attachment ; or hindering, 
obstructing, or endeavouring to hinder or obstruct, the messenger or other 
person authorized to make the same. (u) 

P. Impr., with or without h. l., not exc. 3 yrs. 

M. 7 Vic., No. 19, s. 10. Bail comp.—(6) Any trustee or official or 
elected assignee in any insolvent estate, wilfully retaining in his hands, or 
keeping or having at any bank, or in the hands of any person, for his own 
private benefit, or otherwise than to the credit of the estate by name, for 
which he shall be acting, any sum of money exceeding £10, for any 
longer period than one month; or in any manner fraudulently making 
away with or appropriating to his own use, or otherwise misapply ing, any 
money or property whatsoever in his hands, or under his custody or çare, 
as such trustee or assignee. 

P. Fine not exc. three times the amount of the sum retained, or impr. 
not exc. 1 yr. 


JURIES. 


11 Vic., No. 20, s. 8.—JLists to be corrected by Justices].—The Clerks 
of Petty Sessions shall, respectively, before the 20th day of September 
in every year, cause all the Justices resident within the jurors’ districts, 
respectively, to be summoned to attend a Special Petty Sessions at the 
usual places of meeting of the Petty Sessions for the police districts in 
which such towns or places as aforesaid shall be situate, on the first 
Tuesday in the month of October then next, for the purpose of correcting 
and allowing the jury lists for such jurors’ districts ; and the said „Justices 
shall hold a Special Petty Sessions accordingly ; and the said Justices, or 
any two of them, shall sit de die in diem, until the said lists shall be cor- 
rected and allowed as hereinafter provided; and the Chief Constable of 
every such district shall then and there produce the list of men qualified 
and liable to serve on juries as aforesaid, by him prepared and made out 
as hereinbefore directed ; and thereupon the Justices attending such Ses- 
sions shall examine the said list, and shall strike out therefrom the names 
of all persons not liable to serve, or disqualified from serving, upon such 
juries ; and also the names of those who are disabled by lunacy or imbe- 
cility of mind, or by deafness, blindness, or other permanent infirmity of 
body ; and also the names of all men of bad fame or of immoral character 
and repute, (6 W. IV., No. 15, 5.2); and it shall be lawful for such 
Justices to insert in such list all names improperly omitted, and to correct 
all errors and inaccuracies therein; and, if the said Justicea shall be di- 
vided in opinion upon any question as to the striking out or adding of any 
name, the decision thereof shall be determined by ballot; and when any 
auch list shall be duly corrected at such Sessions, it shall be allowed by 


(u) Search Warrant].—On the application of the Chief Commissioner, assignee, 


or any creditor, any Justice may grant a scarch warrant for stolen or concealed 
property. (8. 76). 
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the Justices present, or two of them, who shall sign the original list, and 
two fair copies thereof, with their allowance thereof, (2 W. IV., No. 3, 
s. 12); and the Clerk of the Bench at each such Court of Petty Sessions 
shall receive every list so allowed, and forthwith transmit one of such 
duplicate fair copies to the Sheriff of the Colony, and shall keep the said 
original corrected list amongst the records of his office, and have the other 
fair copy thereof ready to bə produced in the Supreme Court, or Circuit 
Court, or in any Court of Quarter Sessions, when the same shall be re- 
quired therein. 

Liability of Justices|.— By s8. 36, Every Justice of the Peace who shall 
have been summoned, as hereinbefore directed, to attend at any Special 
Petty Sessions for correcting and allowing any jury list, who shall fail or 
neglect to attend such Special Petty Sessions, without any reasonable cause 
for such non-attendance, shall be liable to a fine not exceeding the sum of 
ten pounds, which shall be summarily imposed by the Supreme Court of 
the Colony, upon the motion of the Attorney-General, and upon the fact 
of such non-attendance being duly proved on affidavit to the satisfaction 
of the said Court, (2 W. IV., No. 3, s. 2); and the Clerk of the Bench 
shall, at the said Special Petty Sessions, make an entry in writing of the 
name of every Justice of the Peace residing in the jurors’ district, and 
so Summoned as aforesaid, distinguishing those that attended and those 
that were absent at the correction and allowance of the said list as afore- 
said ; and shall, at the final adjournment of the said Special Petty Ses- 
sions, transmit a certificate thereof to the Attorney-General, verified by 
declaration, which certificate shall be taken to be primé facie proof of 
the non-attendance of the Justices therein stated to have been absent from 
the said Special Petty Sessions. 





M. 11 Vic., No. 20, s. 41.(v) Bail comp.—(1) Any person corruptly 
influencing or attempting to influence any juror. 

P. Fine and impr. 

M. Id., 8.41. Bail comp.—Any juror consenting thereto. 

P. The same. 


JUSTICES. 
No. 1. 


Anno Unpecimo & DuopeEcimo Victori1# REGINA.—CAP. XLII. 


An Act to facilitate the performance of the Duties of Justices of 
the Peace out of Sessions within England and Wales with 
respect to persons charged with Indictable Offences. [14th 
August, 1848]. 


I. For what Offences a Justiee of the Peace may grant a warrant or 
summons to cause a person charged therewith to be brought before him.— In 
what cases the party may be summoned instead of issuing a warrant in the 
first instance.—If the summons be not obeyed, then a warrant may be 


(v) SS. 35—39 provide that certain penalties shall be inflicted, on the neglect of 
certain duties of the Sheriff, his deputy, or any juror. 
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issued].— Whereas it would conduce much to the improvement of the 
Administration of Criminal Justice within England and Wales if the 
several Statutes and parts of Statutes relating to the duties of Her Majesty's 
Justices of the Peace therein, with respect to persons charged with Indict- 
able Offences, were consolidated, with such additions and alterations as 
may be deemed necessary, and that such duties should be clearly defined 
by positive enactment: Be it therefore declared and enacted by the Queen’s 
most Excellent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, That in all cases where a charge or 
complaint (A.) shall be made before any one or more of Her Majesty's 
Justices of the Peace for any county, riding, division, liberty, city, bo- 
rough, or place, within England or Wales, that any person has committed, 
or is suspected to have committed, any treason, felony, or indictable mis- 
demeanor, or other indictable offence whatsoever, within the limits of the 
jurisdiction of such Justice or Justices of the Peace, or that any person 
guilty, or suspected to be guilty, of having committed any such crime or 
offence elsewhere out of the jurisdiction of such Justice or Justices, is 
residing or being, or is suspected to reside or be, within the limits of the 
jarisdiction of such Justice or Justices, then and in every such case, if the 
person so charged or complained against shall not then be in custody, it 
shall be lawful for such Justice or Justices of the Peace to issue his or 
their warrant (B.) to apprehend such person, and to cause him to be 
brought before such Justice or Justices, or any other Justice or Justices 
for the same county, riding, division, liberty, city, borough, or place, to 
answer to such charge or complaint, and to be further dealt with according 
to law: Provided alwavs, that in all cases it shall be lawful for such 
Justice or Justices to whom such charge or complaint shall be preferred, 
if he or they shall so think fit, instead of issuing in the first instance his 
or their warrant to apprehend the person so charged or complained against, 
to issue his or their summons (C.) directed to such person, requiring him 
to appear before the said Justice or Justices at a time and place to be 
therein mentioned, or before such other Justice or Justices of the same 
county, riding, division, liberty, city, borough, or place, as may then be 
there, and if after being served with such summons in manner hereinafter 
mentioned he shall fail to appear at such time and place, in obedience to 
such summons, then and in every such case the said Justice or Justices, 
or any other Justice or Justices of the Peace for the same county, riding, 
division, liberty, city, borough, or place, may issue his or their warrant 
(D.) to apprehend such person so charged or complained against, and cause 
such person to be brought before him or them, or before some other Justice 
or Justices of the Peace for the same county, riding, division, liberty, city, 
borough, or place, to answer to the said charge or complaint, and to be 
further dealt with according to law: Provided nevertheless, that nothing 
herein contained shall prevent any Justice or Justices of the Peace from 
issuing the warrant hereinbefore first mentioned at any time before or after 
the time mentioned in such summons for the appearance of the said accused 


Th Warrant to apprehend for Offences committed on the High Seas or 
abroad]}.—That in all cases of indictable crimes or offences of any kind 
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or nature whatsoever committed on the high seas, or in any creek, harbour, 
haven, or other place in which the Admiralty of England have, or claim 
to have, jurisdiction, and in all cases of crimes or offences committed on 
land beyond the seas for which an indictment may legally be preferred in 
any place within England or Wales, it shall be lawful for any one or more 
of Her Majesty’s Justices of the Peace for any county, riding, division, 
liberty, city, borough, or place, within England or Wales, in which any 
person charged with having committed or with being suspected to have 
committed any such crime or offence shall reside or be, or shall be supposed 
or suspected to reside or be, to issue hia or their warrant ( E.) to apprehend 
the person so charged, and to cause him to be brought before him or them, 
or some other Justice or Justices of the Peace for the same county, riding, 
division, liberty, city, borough, or place, to answer to the said charges, and 
to be further dealt with according to law. (See “ Admiralty.’’) 

ITI. Warrant to apprehend a party against whom an Indictment ts 
found.—If person indicted be already in prison for some other offence, 
Justice may order him to be detained until removed by writ of Habeas].— 
That where any indictment shall be found by the Grand Jury in 
any Court of Oyer and Terminer or General Gaol Delivery, or in any 
Court of General or Quarter Sessions of the Peace, against any person 
who shall then be at large, and whether such person shall have been bound 
by any recognizance to appear to answer to the same or not, the person 
who shall act as Clerk of the Indictments at such Court of Oyer and Ter- 
miner or Gaol Delivery, or as Clerk of the Peaee at such Sessions, at which 
the said indictment shall be found, shall at any time afterwards, after the 
end of the Sessions of Oyer and Terminer or Gaol Delivery, or Sessions of 
the Peace, at which such indictment shall have been found, upon application 
of the prosecutor, or of any person on his behalf, and on payment of a fee 
of one shilling, if such person shall not have already appeared and pleaded 
to such indictment, grant unto such prosecutor or person a certificate (F.) 
of such indictment having been found; and upon production of such certi- 
ficate to any Justice or Justices of the Peace for any county, riding, 
division, liberty, city, borough, or place, in which the offence shall in such 
indictment be alleged to have been committed, or in which the person 
indicted in and by such indictment shall reside or be, or be supposed or 
suspected to reside or be, it shall be lawful for such Justice or Justices, 
and he and they are hereby required, to issue his or their warrant (G.) to 
apprehend such person so indicted, and to cause him to be brought before 
such Justice or Justices, or any other Justice or Justices for the same 
county, riding, division, liberty, city, borough, or place, to be dealt with 
according to law, and afterwards, if such person be thereupon apprehended 
and brought before any such Justice or Justices, such Justice or Justices, 
upon its being proved upon oath or affirmation before him or them that 
the person so apprehended is the same person who is charged and named 
in such indictment, shall, without further inquiry or examination, commit 
(H.) him for trial, or admit him to bail, in manner hereinafter mentioned ; 
or if such person so indicted shall be confined in any gaol or prison for any 
other offence than that charged in the said indictment, at the time of such 
application, and production of the said certificate to such Justice or Jus- 
tices as aforesaid, it shall be lawful for such Justice or Justices, and he and 
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they are hereby required, upon it being proved before him or them upon 
oath or affirmation that the person so indicted and the person so confined 
in prison are one and the same person, to issue his or their warrant (I.) 
directed to the gaoler or keeper of the gaol or prison in which the person 
so indicted shall then be confined as aforesaid, commanding him to detain 
such person in his custody until by Her Majesty's writ of Habeas Corpus 
he shall be removed therefrom, for the purpose of being tried upon the said 
indictment, or until he shall otherwise be removed or discharged out of his 
custody by due course of law. 

IV. Justices may issue Warrants on Sundays |.—That it shall be lawful 
for any Justice or Justices of the Peace to grant or issue any warrant as 
aforesaid, or any search warrant, on a Sunday as well as on any other day. 

V. Justices for adjoining counties, &c., may act as such for one county, 
ĝe., while residing in another.—All acts of Justice, &c., to be valid.— 
Constables, &c., apprehending offenders in one such county, &c., may take 
them before such Justice tn the adjoining county, §c., if he act as a Justice 
in Loth].—That in cases where a Justice of the Peace for any county, 
riding, division, liberty, city, borough, or place, shall be also Justice of 
the Peace for a county, riding, division, liberty, city, borough, or place 
next adjoining thereto, or surrounded thereby, it shall and may be lawful 
for such Justice of the Peace to act as such Justice for the one county, 
riding, division, liberty, city, borough, or other place, whilst he is residing 
or happens to be in the other such county, riding, division, liberty, city, 
borough, or other place, in all matters and things hereinbefore or hereafter 
in this Act mentioned; and that all such acts of euch Justice, and the 
acts of any constable or other officer in obedience thereto, shall be as valid, 
good, and effectual in the law to all intents and purposes as if such Justice 
at the time he shall so act as aforesaid were in the county, riding, division, 
liberty, city, borough, or other place, for which he shall so act; and all 
constables and other officers for the county, riding, division, liberty, city, 
borough, or place, for which such Justice shall so act as aforesaid, 
are hereby authorized and required to obey the warrants, orders, direc- 
tions, act, or acts of such Justice which in that behalf shall be granted, 
given, or done, and to do and perform their several offices and duties in 
respect thereof, under the pains and penalties to which any constable or’ 
other officer may be liable for a neglect of duty ; and any such constable or 
other peace officer, or any other person apprehending or taking into custody 
any person offending against law, and whom he lawfully may and ought 
to apprehend or take into custody, by virtue of his office or otherwise, iu 
any such county, riding, division, liberty, city, borough, or place, may 
lawfully take and convey euch person so apprehended and taken as 
aforesaid to and before any such Justice of the Peace for such county, 
riding, division, liberty, city, borough, or place, whilst such Justice shall be 
in such adjoining county, riding, division, liberty, city, borough, or place 
as aforesaid, and the said constables and other peace officers, and all such 
other persons as aforesaid, are hereby authorized and required in all such 
cases so to act in all things as if the said Justice of the Peace were within 
the said county, riding, division, liberty, city, borough, or place, for which 
he shall so act. 

VI. Justices for a county, &c., may act for it in an adjuining city or 
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place of exclusive jurisdiction.—Not to give power to act, §c., in any 
matters, §c., arising within the same.|—That it shall be lawful for any 
Justice or Justices of the Peace acting for any county at large, or for any 
riding or division of such county, to act as such at any place within any 
city, town, or other precinct, being a county of itself, or otherwise having 
exclusive jurisdiction, and situated within, surrounded by, or adjoining to 
any such county, riding, or division respectively, and that all and every 
such act and acts, matters and things, to be so done by such Justice or 
Justices within such city, town, or precinct, as Justice or Justices for such 
county, riding, or division respectively, shall be as valid and effectual in 
law as if the same had been dune within such county, riding, or division 
respectively, to all intents and purposes whatsoever : Provided always, that 
nothing in this Act contained shall extend to give power to the Justices 
of the Peace for any county, riding, or division, not being also Justices for 
such city, town, or other precinct, or not having authority as Justices of 
the Peace therein, or any constable or other officer acting under them, to 
act or intermeddle in any matters or things arising within any such city, 
town, or precinct, in any manner whatsoever. 

VII. For removal of doubts as to powers given to Justices, dc., in 
detached parts of counties under 2 & 3 Vict., c. 82].—‘ And whereas 
doubts have arisen whether the powers given to Justices by an Act passed 
in the Session of Parliament held in the second and third years of the 
reign of Her present Majesty, intituled, An Act for the better administration 
of Justice in detached parts of counties, are applicable to cases of summary 
jurisdiction and to acts merely ministerial :’ Beit hereby declared and en- 
acted, That all the acts of any Justice or Justices, and of any constable or 
officer in obedience thereto, shall be as good in relation to any detached 
part of any county which is surrounded in whole or in part by the county 
for which such Justice or Justices acts or act as if the same were to all 
intents and purposes part of the said county; and all constables and other 
officers of such detached part are hereby required to obey the warrants, 
orders, and acts of such Justice or Justices, and to perform their several 
duties in rexpect thereof, under the pains and penalties to which any 
constable or other officer may be liable for a neglect of duty. 

VIII. When charge, &c., is made, tf a warrant is to be issued, infor- 
mation, §c., on oath, to be laid before Justices.—If summons to be issued 
instead, information, &c , not necessary to be on oath.—.No objection alowed 
for alleged defect in form].— That in all cases where a charge or 
complaint for any indictable offence shall be made before such Justice or 
Justices as aforesaid, if it be intended to issue a warrant in the first 
instance against the party or parties so charged, an information and com- 
plaint thereof (A.) in writing, on the oath or affirmation of the informant, 
or of some witness or witnesses in that behalf, shall be laid before such 
Justice or Justices: Provided always, that in all cases where it is in- 
tended to issue a summons instead of a warrant in the first instance, it shall 
not be necessary that such information and complaint shall be in writing, 
or be sworn to or affirmed in manner aforesaid, but in every such case 
such information and complaint may be by parol merely, and without any 
oath or affirmation whatsoever to support or substantiate the same: Pro- 
vided also, that no objection shall be taken or allowed to any such 
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information or complaint for any alleged defect therein in substance or in 
form, or for any variance between it and the evidence adduced on the part 
of the prosecution before the Justice or Justices who shall take the exami- 
nation of the witnesses in that behalf, as hereinafter mentioned. 

IX. Upon complaint being laid, Justices receiving the same may issue 
summons or warrant for appearance of person charged.—How summons 
to be served.—If party summoned do not attend, Justice may issue a war- 
rant to compel attendance.—WNo objection allowed for alleged defect in 
form, §c.}—That upon such information and complaint being so laid as 
aforesaid, the Justice or Justices. receiving the same may, if he or they 
shall think fit, issue his or their summons or warrant respectively, as 
hereinbefore is directed, to cause the person charged as aforesaid to be and 
appear before him or them, or any other Justice or Justices of the Peace 
for the same county, riding, division, liberty, city, borough, or place, to 
be dealt with according to law; and every such summons (C.) shall be 
directed to the party so charged in and by such information, and shall 
state shortly the matter of such information, and shall require the party 
to whom it is so directed to be and appear at a certain time and place 
therein mentioned before the Justice who shall issue such summons, or 
before such other Justice or Justices of the Peace of the same county, 
riding, division, liberty, city, borough, or place, as may then be there, 
to answer to the said charge, and to be further dealt with according to 
law ; and every such summons shall be served by a constable or other 
peace officer upon the person to whom it is so directed by delivering the 
same to the party personally, or, if he cannot conveniently be met with, 
then by leaving the same with some person for him at his last or most 
usual place of abode; and the constable or other peace officer who shall 
have served the same in manner aforesaid shall attend at the time and 
place, and before the Justices, in the said summons mentioned, to depose, 
if necessary, to the service of such summons ; and if the person so served 
ehall not be and appear before the Justice or Justices at the time and 
i mentioned in such summons, in obedience to the same, then it shall 

lawfal for such Justice or Justices to issue his or their warrant (D.) for 
apprehending the party so summoned, and bringing him before such Jus- 
tice or Justices, or some other Justice or Justices of the Peace for the 
same county, riding, division, liberty, city, borough, or place, to answer 
the charge in the said information and complaint mentioned, and to be 
further dealt with according to law: Provided always, that no objection 
shall be taken or allowed to any such summons or warrant for any alleged 
defect therein in substance or in form, or for any variance between it and 
the evidence adduced on the part of the prosecution before the Justice or 
. Justices who shall take the examinations of the witnesses in that behalf, 
as hereinafter mentioned ; but if any such variance shall appear to such 
Justice or Justices to be such that the party charged has been thereby 
deceived or misled, it shall be lawful for such Justice or Justices, at the 
request of the party so charged, to adjourn the hearing of the case to some 
future day, and in the meantime to remand the party so charged, or admit 
him to bail, in manner hereinafter mentioned. 

X. Warrant to apprehend parties to be under hand and seal of Justice. 
—How Warrant to be directed, and to whom.—How and where Warrant 
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may be executed.—No objection allowed for alleged defect in form, §c.]— 
That every warrant (B.) hereafter to be issued by any Justice or Justices 
of the Peace to apprehend any person charged with any indictable offence, 
shall be under the hand and seal or hands and seals of the Justice or 
Justices issuing the same, and may be directed either to any constable or 
other person by name, or generally to the constable of the parish or other 
district within which the same is to be executed, without naming him, or 
to such constable and all other constables or peace officers in the county or 
other district within which the Justice or Justices issuing such warrant 
has or have jurisdiction, or generally to all the constables or peace officers 
within such last-mentioned county or district, and it shall state shortly 
the offence on which it is founded, and shall name or otherwise describe 
the offender, and it shall order the person or persons to whom it is directed 
to apprehend the offender, and bring him before the Justice or Justices 
issuing the said warrant, or before some other Justice or Justices of the 
Peace for the same county, riding, division, liberty, city, borough, or place, 
to answer to the charge contained in the said information, and to be further 
dealt with according to law; and it shall not be necessary to make such 
warrant returnable at any particular time, but the same may remain in 
force until it shall be executed; and such warrant may be executed by 
apprehending the offender at any place within the county, riding, division, 
liberty, city, borough, or place, within which the Justice or Justices is- 
suing the same shall have jurisdiction, or in case of fresh pursuit at any 
lace in the next adjoining county or place, and within seven miles of the 
border of such first-mentioned county, riding, division, liberty, city, 
borough, or place, without having such warrant backed as hereinafter 
mentioned ; and in all cases where such warrant shall be directed to all 
constables or other peace officers within the county or other district within 
which the Justice or Justices issuing the same shall have jurisdiction, it 
shall be lawful for any constable, headborough, tithingman, borsholder, or 
other peace officer for any parish, township, hamlet, or place, within such 
county or district, to execute the said warrant within any parish, township, 
hamlet, or place situate within the jurisdiction for which such Justice or 
Justices shall have acted when he or they granted such warrant, in like 
manner as if such warrant were directed specially to such constable by 
name, and notwithstanding the place in which such warrant shall be ex- 
ecuted shall not be within the parish, township, hamlet, or place for which 
he shall be such constable, headborough, tithingman, borsholder, or other 
peace officer : Provided always, that no objection shall be taken or allowed 
to any such warrant for any defect therein in substance or in form, or for 
any variance between it and the evidence adduced on the part of the pro- 
secution before the Justice or Justices who shall take the examinations of , 
the witnesses in that behalf, as hereinafter mentioned; but if any such 
variance shall appear to such Justice or Justices to be such that the party 
charged has been thereby deceived or misled, it shall be lawful for such 
Justice or Justices, at the request of the party so charged, to adjourn the 
hearing of the case to some future day, and in the meantime to remand 
the party so charged, or to admit him to bail, in manner hereinafter men- 
tioned. 
XI. Regulations as to the backing of warrants].—That if the person 
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against whom any such warrant shall be issued as aforesaid shall not be 
found within the jurisdiction of the Justice or Justices by whom the 
same shall be issued, or if he shall escape, go into, reside, or be, or be 
supposed or suspected to be, in any place in England or Wales out of the 
jurisdiction of the Justice issuing such warrant, it shall and may be lawful 
for any Justice of the Peace for the county or place into which such person 
shall so escape or go, or in which he shall reside or be, or be supposed or 
ted to be, upon proof alone being made on oath of the handwriting 

of the Justice issuing such warrant, to make an indorsement (K.) on such 
warrant, signed with his name, authorizing the execution of such warrant 
within the jurisdiction of the Justice making such indorsement, and which 
indorsement shall be sufficient authority to the person bringing such 
warrant, and to all other persons to whom the same was originally directed, 
and also to all constables and other peace officers of the county or place 
where such warrant shall be so indorsed, to execute the same in such other 
county or place, and to carry the person against whom such warrant shall 
have issued, when apprehended, before the Justice and Justices of the 
Peace who first issued the said warrant, or before some other Justice or 
Justices of the Peace im and for the same county, riding, division, city, 
liberty, borough, or place, or before some Justice or Justices of the county, 
riding, division, liberty, city, borough, or place, where the offence in the 
said warrant mentioned appears therein to have been committed: Provided 
always, that if the prosecutor, or any of the witnesses on the part of the 
tion, shall then be in the county or place where such person shall 

ve been so apprehended, the constable or other person or persons who 
shall have so apprehended auch person may, if so directed by the Justice 
backing such warrant, take and convey him before the Justice who shall 
have so backed the said warrant, or before some other Justice or Justices 
of the same county or place; and the said Justice or Justices may there- 
upon take the examinations of such prosecutor or witnesses, and proceed 
in every respect in manner hereinafter directed with respect to persons 
before a Justice or Justices of the Peace with an offence alleged 

to have been committed in another county or place than that in which such 
persons have been apprehended. (See sections 4 & 5 of 14 Vic., No. 43, 


tj. 

XII. English warrants may be backed in Ireland, and vice versâ, in 
the event of parties escaping].—That if any person against whom a war- 
rant shall be issued in any county, riding, division, liberty, city, borough, 
or place, in England or Wales, by any Justice of the Peace, or by any 
Judge of Her Majesty’s Court of Queen’s Bench, or Justice of Oyer and 
Terminer or Gaol Delivery, for any indictable offence against the laws of 
that part of the United Kingdom, shall escape, go into, reside, or be, or be 

or suspected to be, in any county or place in that part of the United 
Kingdom called Ireland, or if any person against whom a warrant shall 
be issued in any county or place in Ireland, by any Justice of the Peace, 
or by any Judge of Her Majesty’s Court of Queen’s Bench there, or any 
Justice of (yer and Terminer or Gaol Delivery, for any crime or offence 
against the laws of that part of the United Kingdom, shall escape, go into, 
teside, or be, or be supposed or suspected to be, in any county, riding, 
division, libertv, city, borough, or place, in that part of the United Kingdom 
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called England or Wales, it shall and may be lawful for any Justice of the 
Peace in and for the county or place into which such person shall escape 
or go, or where he shall reside or be, or be supposed or suspected to be, to 
indorse (K.) such warrant in manner hereinbefore mentioned, or to the like 
effect, and which warrant so indorsed shall be a sufficient authority to the 
person or persons bringing such warrant, and to all persons to whom such 
warrant was originally directed, and also to all constables or other peace 
officers of the county or place where such warrant shall be so indorsed, to 
execute the said warrant in the county or place where the Justice so 
indorsing it shall have jurisdiction, by apprehending the person against 
whom such warrant shall have been granted, and to convey him before 
the Justice or Justices who granted the same, or before some other Justice 
or Justices of the Peace in and for the same county or place, and which 
said Justice or Justices before whom he shall be so brought shall there- 
upon proceed in such manner as if the said person had been apprehended 
in the said last mentioned county or place. 

XIII. Makes provisions ( similar to those of s. 12 ) with respect to the 
backing of English warrants in the Isles of Man, Guernsey, Jersey, 
Alderney, and Sark ; and vice verså. 

XIV. Provides that English or Irish warrants may be backed in 
Scotland. 

XV. Provides that Scotch warrants may be backed in England or 
Ireland. 

XVI. Power to Justices to summon witnesses to attend and give evidence. 
—If summons not obeyed, warrant may be issued to compel attendance.— 
In certain cases warrant may be issued in the first nstance.—Persons ap. 
pearing on summons, &c., refusing to be examined, may be committed |.— 
That, if it shall be made to appear to any Justice of the Peace, by the 
oath or affirmation of any credible person, that any person within the 
jurisdiction of such Justice is likely to give material evidence for the 
prosecution, and will not voluntarily appear for the purpose of being ex- 
amined as a witness at the time and place appointed for the examination 
of the witnesses against the accused, such Justice may and is hereby 
required to issue his summona (L. 1.) to such person, under his hand and 
seal, requiring him to be and appear at atime and place mentioned in 
such summons before the said Justice, or before such other Justice or 
Justices of the Peace for the same county, riding, division, liberty, city, 
borough, or place, as shall then be there, to testifv what he shall know 
concerning the charge made against such accused party ; and if any person 
so summoned shall neglect or refuse to appear at the time and place ap- 
pointed by the said summons, and no just excuse shall be offered for such 
neglect or refusal, then (after proof upon oath or affirmation of such sum- 
mons having been served upon such person, either personally or by leaving 
the same for him with some person at his last or most usual place of 
abode), it shall be lawful for the Justice or Justices before whom such 

rson should have appeared to issue a warrant (L. 2.) under his or their 

anda and seals to bring and have such person at atime and place to be 
therein mentioned, before the Justice who issued the said summons, or 
before such other Justice or Justices of the Peace for the same county, 
riding, division, liberty, city, borough, or place, as shall then be there, to 
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testify as aforesaid, and which said warrant may, if necessary, be backed 
as hereinbefore is mentioned, in order to its being executed out of the 
jurisdiction of the Justice who shall have issued the same; or if such 
Justice shall be satisfied by evidence upon oath or affirmation that it is 
probable that such person will not attend to give evidence without being 
compelled so to do, then, instead of issuing such summons, it shall be 
lawful for him to issue his warrant (L. 3.) in the first instance, and which, 
if necessary, may be backed as aforesaid; and if on the appearance of 
such person so summoned before the said last-mentioned Justice or Jus- 
tices, either in obedience to the said summons, or upon being brought 
before him or them by virtue of the said warrant, such person shall refuse 
to be examined upon oath or affirmation concerning the premises, or shall 
refuse to take such oath or affirmation, or, having taken such oath or 
affirmation, shall refuse to answer such questions concerning the premises 
as shall then be put to him, without offering any just excuse for such 
refusal, any Justice of the Peace then present, and having there jurisdic- 
tion, may by warrant (L. 4.) under his hand and seal commit the person 
so refusing to the common gaol or house of correction for the county, 
riding, division, liberty, city, borough, or place, where such person so 
refusing shall then be, there to remain and be imprisoned for any time not 
exceeding seven days, unless he shall in the meantime consent to be 
examined and to answer concerning the premises. 

XVII. As to the examination of Witnesses.—Justice to administer oath 
or affirmation.—Depositions of persons who have died, or who are absent, 
may, in certain cases, be read in evidence].—That in all casea where any 
person shall appear or be brought before any Justice or Justices of the 
Peace charged with any indictable offence, whether committed in England 
or Wales, or upon the high seas, or on Jand beyond the sea, or whether 
such person appear voluntarily upon summons, or have been apprehended, 
with or without warrant, or be in custody for the same or any other 
offence, such Justice or Justices, before he or they shall commit such ac- 
cused person to prison for trial, or before he or they shall admit him to 
bail, shall, in the presence of such accused person, who shall be at liberty 
to put questions to any witness produced against him, take the statement 
(M.) on oath or affirmation of those who shall know the facts and circum- 
stances of the case, and shall put the same into writing, and such depo- 
sitions shall be read over to and signed respectively by the witnesses who 
shall have been so examined, and shall be signed also by the Justice or 
Justices taking the same; and the Justice or Justices before whom an 
sach witness shall appear to be examined as aforesaid shall, before ach 
Witness is examined, administer to such wituess the usual oath or affirma- 
tion, which such Justice or Justices shall have full power and authority 
to do; and if upon the trial of the person so accused as first aforesaid it 
shall be proved, by the oath or affirmation of any credible witness, that 
any person whose deposition shall have been taken as aforesaid is dead, or 
so ill as not to be able to travel, and if also it be proved that such depo- 
sition was taken in the presence of the person so accused, and that he or 
his counsel or attorney had a full opportunity of cross-examining the 
witness, then, if such deposition purport to be signed by the Justice by 
or before whom the same purports to have been taken, l shall be lawful 
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to read such deposition as evidence in such prosecution, without further 
proof thereof, unless it shall be proved that such deposition was not in fact 
signed by the Justice purporting to sign the same. 

XVIII. After examination of the accused, Justice to read depositions 
taken against him, and caution him as to any statement he may make ; and 
inform him that he has nothing to hope or fear from either promise or 
threat].—That after the examinations of all the witnesses on the part of 
the prosecution as aforesaid shall have been completed, the Justice of the 
Peace, or one of the Justices by or before whom such examination shall 
have been so completed as aforesaid, shall, without requiring the attend- 
ance of the witnesses, read or cause to be read to the accused the deposi- 
tions taken against him, and shall say to him these words, or words to the 
like effect :—" Having heard the evidence, do you wish to say anything 
in answer to the charge ? you are not obliged to say anything unless vou 
desire to do so, but whatever you say will be taken down in writing, and 
may be given in evidence against you upon your trial;” and whatever the 
prisoner shall then say in answer thereto shall be taken down in writing 
(N.), and read over to him, and shall be signed by the said Justice or 
Justices, and kept with the depositions of the witnesses, and shall be 
transmitted with them as hereinafter mentioned ; and afterwards upon the 
trial of the said accused person the same may, if necessary, be given in 
evidence against him, without further proof thereof, unless it shall be 
proved that the Justice or Justices purporting to sign the same did not in 
fact sign the same; Provided always, that the said Justice or Justices 
before such accused person shall make any statement shall state to him, 
and give him clearly to understand, that he has nothing to hope from any 
promise of favor, and nothing to fear from any threat which may havo 
been holden out to him to induce him to make any admission or confession 
of hia guilt, but that whatever he shall then say may be given in evidence 
against him upon his trial, notwithstanding such promise or threat: Pro- 
vided nevertheless, that nothing herein enacted or contained shall prevent 
the prosecutor in any case from giving in evidence any admission or con- 
fession or other statement of the person accused or charged, made at any 
time, which by law would be admissible as evidence against such person, 
(As to the Caution, see “ Summary,” post, and “ Confession,” p. 68). 

XIX. Place where examination taken not to be deemed an Open Court, 
and no person to remain without consent].—That the room or building in 
which such Justice or Justices shall take such examinations and statement 
as aforesaid shall not be deemed an open Court for that purpose ; and it shall 
be lawful for such Justice or Justices, in his or their discretion, to order 
that no person shall have access to or be or remain in such room or build- 
ing without the consent or permission of such Justice or Justices, if it 
appear to him or them that the ends of justice will be best answered by 
so doing. 

XX. Power to Justice to bind over the prosecutors and witnesses by 
recognizance. —Recognizance, depositions, §c., to be transmitted to the 
Court in which the trial is to be had.—Witnesses refusing to enter inta 
recognizances may be committed ].—That it shall be lawful for the Justice 
or Justices before whom any such witness shall be examined as aforesaid, 
to bind by recognizance (O. 1.) the prosecutor and every such witness to 
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sppear at the next Court of Oyer and Terminer or Gaol Delivery, or 
Saperior Court of a County Palatine, or Court of General or Quarter Ses- 
sions of the Peace, at which the accused is to be tried, then and there to 
prosecate, or to proxecute and give evidence, or to give evidence, as the 
ease may be, against the party accused, which said recognizance shall 
particularly specify the profession, art, mystery, or trade of every such 
person entering into or acknowledging the same, together with his christian 
and surname, and the parish, township, or place of his residence, and if 
his residence be in a city, town, or borough, the recognizance shall also 
particularly specify the name of the street, and the number (if any) of the 
house in which he resides, and whether he is owner or tenant thereof or a 
lodger therein; and the said recognizance, being duly acknowledged by 
the person so entering into the same, shall be subscribed by the Justice or 
Justices before whom the same shall be acknowledged, and a notice (0. 2.) 
thereof, signed by the said Justice or Justices, shall at the same time be 
given to the person bound thereby; and the several recognizances so 
taken, together with the written information, (if any) the depositions, the 
statement of the accused, and the recognizance of bail (if any), in every 
such case, shall be delivered by the said Justice or Justices, or he or they 
shall cause the same to be delivered, to the proper officer of the Court in 
which the trial is to be had, before or at the opening of the said Court, on 
the first day of the sitting thereof, or at such other time as the Judge, 
Recorder, or Justice who is to preside in such Court at the said trial shall 
order and appoint: Provided always, that if any auch witness shall refuse 
to enter into or acknowledge such recognizance as aforesaid, it shall be 
lawful for such Justice or Justices of the Peace, by his or their warrant 
(P. 1.), to commit him to the common gaol or house of correction for the 
county, riding, division, liberty, city, borough, or place in which the ac- 
cused party is to be tried, there to be imprisoned and safely kept until 
after the trial of such accused party, unless in the meantime such witness 
shall duly enter into such recognizance as aforesaid before some one Jus- 
tice of the Peace for the county, riding, division, liberty, city, borough, 
or place, in which such gaol or house of correction shall be situate: Pro- 
vided nevertheless, that if afterwards, from want of sufficient evidence in 
that behalf, or other caure, the Justice or Justices before whom such 
accused party shall have been brought, shall not commit him or hold him 
to bail for the offence with which he is charged, it shall be lawful for such 
Justice or Justices, or any other Justice or Justices of the same county, 
riding, division, liberty, city, borough, or place, by his or their order 
(P. 2.) in that behalf, to order and direct the keeper of such common gaol 
or house of correction where sueh witness shall be so in custody to dis. 
charge him from the same, and such keeper shall thereupon forthwith 
discharge him accordingly. (See s. 2 of 14 Vic., No. 43, post, as to the 
transmission of depositions, &c.) 

XXI. Power to Justice to remand the accused from time to time, not 
exceeding eight days, by warrant.—If remand be for three days only, 
by verbal order.—Party accused may be admitted to bail, on the 
examination being adjourned.—If party does not appear upon recog- 
nizance, Justice may transmit the same to the Clerk of the Peace.J}—That 
if, from the absence of witnesses, or from any other reasonable cause, tt 
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shall become necessary or advisable to defer the examination or further 
examination of the witnesses for any time, it shall be lawful to and for the 
Justice or Justices before whom the accused shall appear or be brought, 
by his or their warrant (Q. 1.), from time to time to remand the party 
accused for such time as by such Justice or Justices in their discretion 
shall be deemed reasonable, not exceeding eight clear days, to the common 
gaol or house of correction, or other prison, lock-up house, or place of 
security in the county, riding, division, liberty, city, borough, or place for 
which such Justice or Justices shall then be acting; or if the remand be 
for a time not exceeding three clear days, it shall be lawful for such 
Justice or Justices verbally to order the constable or other person in whose 
custody such party accused may then be, or any other constable or person 
to be named by the said Justice or Justices in that behalf, to continue or 
keep such party accused in his custody, and to bring him before the same 
or such other Justice or Justices as shall be there acting at the time ap- 
pointed for continuing such examination: Provided always, that any such 
Justice or Justices may order such accused party to be brought before him 
or them, or before any other Justice or Justices of the Peace for the same 
county, riding, division, liberty, city, borough, or place, at any time before 
the expiration of the time for which such accused party shall be so 
remanded, and the gaoler or officer in whose custody he shall then be shall 
duly obey such order: Provided also, that, instead of detaining the accused 
party in custody during the period for which he shall be so remanded, any 
one Justice of the Peace before whom such accused party shall so appear 
or be brought as aforesaid may discharge him, upon his entering into a 
recognizance (Q. 2. 3.), with or without a surety or sureties, at the discre- 
tion of such Justice, conditioned for his appearance at the time and place 
appointed for the continuance of such examination; and if such accused 
party shall not afterwards appear at the time and place mentioned in such 
recognizance, then the said Justice, or any other Justice of the Peace who 
may then and there be present, upon certifying (Q. 4.) on the back of the 
recognizance the nonappearance of such accused party, may transmit such 
recognizance to the Clerk of the Peace of the county, riding, division, liberty, 
city, borough, or place within which such recognizance shall have been 
taken, to be proceeded upon in like manner as other recognizances, and 
such certificate shall be deemed sufficient prim facie evidence of such 
nonappearance of the said accused party. 

XXII. Jf a person be apprehended in one county on charge of an 
offence committed in another, he may be examined in the former ; and if 
evidence be deemed sufficient, may be committed to prison ; if insufficient, to 
be brought before some Justice in the latter county.—As to payment of ex- 
penses of conveying the accused into the proper county, &c. |—And whereas 
it often happens that a person is charged before a Justice of the Peace with 
an offence alleged to have been committed in another county or place than 
that in which such person has been apprehended, or in which such Justice 
has jurisdiction, and it is necessary to make provision as to the manner 
of taking the examinations of the witnesses, and of committing the party 
accused, or admitting him to bail, in such a case: Be it therefore enacted, 
That whenever a person shall appear or shall be brought before a Justice 
or Justices of the Peace in the county, riding, division, liberty, city, 
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, or place wherein such Justice or Justices shall have jurisdiction, 
peg ye an offence alleged to have been committed by him in any county 
æ p within England or Wales wherein such Justice or Justices shall 
aot have jurisdiction, it shall be lawful for such Justice or Justices and 
he and they are hereby required to examine such witnesses, and receive 
sach evidence in proof of such charge as shall be produced beforeshim or 
them, within his or their jurisdiction ; and if in his or their opinion such 
testimony and evidence shall be sufficient proof of the charge made against 
such accused party, such Justice or Justices shall thereupon commit him 
to the common gaol or house of correction for the county, riding, division, 
liberty, city, borough, or place where the offence is alleged to have been 
committed, or shall admit him to bail, as hereinafter mentioned, and shall 
bind over the prosecutor (if he have appeared before him or them) and 
the witnesses by recognizance accordingly as is hereinbefore mentioned ; 
but if such testimony and evidence shall not in the opinion of such Justice 
or Justices be sufficient to put the accused party upon his trial for the 
offence with which he is so charged, then such Justice or Justices shall 
bind over such witnesses as he shall have examined, by recognizance, to 
give evidence, as hereinbefore is mentioned, and such Justice or Justices 
shall, by warrant ( R. 1.) under his or their hand and seal or hands and 
seals, order such accused party to be taken before some Justice or Justices 
of the Peace in and for the county, riding, division, liberty, city, borough, 
or place where and near unto the place where the offence is alleged to have 
been committed, and shall at the same time deliver the information and 
complaint, and also the depositions and recognizances so taken by him or 
them, to the constable who shall have the execution of such last-mentioned 
warrant, to be by him delivered to the Justice or Justices before whom be 
shall take the accused in obedience to the said warrant, and which said 
depositions and recognizances ehall be deemed to be taken in the case, and 
shall be treated to all intents and purposes as if they had been taken 
by or before the said last-mentioned Justice or Justices, and shall, toge- 
ther with such depositions and recognizances as such last-mentioned 
Justice or Justices shall take in the matter of such charge against 
the said accused party, be transmitted to the Clerk of the Court where 
the said accused party is to be tried, in the manner and at the time 
hereinbefore mentioned, if such accused party shall be committed for 
trial upon the said charge, or shall be admitted to bail; and in case 
such accused party shall be taken before the Justice or Justices last 
aforesaid by virtue of the said last-mentioned warrant, the constable 
or other person or persons to whom the said warrant shall have been 
directed, and who shall have conveyed such accused party before such 
last-mentioned Justice or Justices, shall be entitled to be paid his costs 
and expenses of conveying the said accused party before the said Justice 
or Justices; and upon the said constable or other person producing the said 
accused party before such Justice or Justices, and delivering him into the 
custody of auch person as the said Justice or Justices shall direct or name 
in that behalf, and upon the said constable delivering to the said Justice 
or Justices the warrant, information (if any), depositions, and recognizances 
aforesaid, and proving by oath the handwriting of the Justice or Justices 
who shall have aubscribed the same, such Justice or Justices to whom the 
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said accused party is so produced shall thereupon forthwith ascertain the 
sum which ought to be paid to such constable or other person for conveying 
such accused party and taking him before such Justice or Justices, as also 
his reasonable costs and expenses of returning, and thereupon such Justice 
or Justices shall make an order (R. 2.) upon the Treasurer of the county, 
riding, division, or liberty, city, borough, or place, or if such city, 
borough, or place shall be contributory to the county rate of any county, 
riding, division, or liberty, then, upon the Treasurer of such county, 
riding, division, or liberty respectively to which it is contributory, for 
payment to such constable or other person of the sum so ascertained to be 
payable to him in that behalf, and the said Treasurer, upon such order 
being produced to him, shall pay the amount to the said constable or other 
person producing the same, or to any person who shall present the same 
to him for payment: Provided always, that if such last mentioned Justice 
or Justices shall not think the evidence against such accused party sufti- 
cient to put him upon his trial, and shall discharge him without holding 
him to bail, every such recognizance so taken by the said first mentioned 
Justice or Justices as aforesaid shall be null aud void. 

XXIII. Power to Justice to admit to bail persons charged with felony 
and certain misdemeanors.—Justices may admit to bail in the like cases 
afler commitment for trial_Justice may admit to bail persons charged 
with other misdemeanors.—Certain recognizances to be transmitted to com- 
mitting Justices.—No bail in cases of treason, but by order of Secretary of 
State, §c.— Where defendant entitled to traverse.|}—That where any person 
shall appear or be brought before a Justice of the Peace charged with any 
felony, or with any assault with intent to commit any felony, or with any 
attempt to commit any felony, or with obtaining or attempting to obtain 
property by false pretences, or with a misdemeanor in receiving property 
stolen or obtained by false pretences, or with perjury or subornation of 
perjury, or with concealing the birth of a child by secret burying or other- 
wise, or with wilful or indecent exposure of the person, or with riot, or 
with assault in pursuance of a conspiracy to raise wages, or assault upon 
a peace officer in the execution of his duty, or upon any person acting in 
his aid, or with neglect or breach of duty as a peace officer, or with any 
misdemeanor for the prosecution of which the costs may be allowed out of 
the county rate, such Justice of the Peace may, in his discretion, admit 
such person to bail, upon his procuring and producing such surety or 
sureties as in the opinion of such Justice will be sufficient to ensure the 
appearance of such accused person at the time and place when and whero 
he is to be tried for such offence ; and thereupon such Justice shall take 
the recognizance (S. 1. 2.) of the said accused person and his surety or 
sureties, conditioned for the appearance of such accused person at the time 
and place of trial, and that he will then surrender and take his trial, 
and not depart the Court without leave; and in all cases where a person 
charged with any indictable offence shall be committed to prison to take 
his trial for the same, it shall be lawful at any time afterwards, and before 
the first day of the Sitting or Session at which he is to be tried, or before 
the day to which such Sitting or Session may be adjourned, for the Justico 
or Justices of the Peace who shall have signed the warrant for his com- 
mitment, in his or their disoretion, to admit such accused person to bail iu 
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manner aforesaid; or if such committing Justice or Justices shall be of 
opinion that for any of the offences hereinbefore mentioned the said accused 
person ought to be admitted to bail, he or they shall in such cases, and in 
ali other cases of misdemeanors, certify (S. 3.) on the back of the warrant 
of commitment his or their consent to such accused party being bailed, 
stating also the amount of bail which ought to be required, it shall be 
lawful for any Justice of the Peace attending or being at the gaol er prison 
where such accused party shall be in custody, on production of such certi- 
fieate, to admit such accused person to bail in manner aforesaid ; or if it 
shall be inconvenient for the surety or sureties in such a case to attend at 
sach gaol or prison to join with such accused person in the recognizance of 
bail, then such committing Justice or Justices may make a duplicate of 
such certificate (S. 4.) as aforesaid, and upon the same being produced to 
any Justice of the Peace for the same county, riding, division, liberty, city, 
borough, or place, it shall be lawful for such last-mentioned Justice to take 
the recognizance of the surety or sureties in conformity with such certificate, 
and upon such recognizance being transmitted to the keeper of such gaol 
or prison, and produced, together with the certificate on the warrant of 
commitment as aforesaid, to any Justice of the Peace attending or being at 
such gaol or prison, it shall be lawful for such last-mentioned Justice 
thereupon to take the recognizance of such accused party and to order him 
to be discharged out of custody as to that commitment, as hereinafter men- 
tioned; and where any person shall be charged before any Justice of the 
Peace with any indictable misdemeanor other than those hereinbefore 
mentioned, such Justice after taking the examinations in writing as afore- 
said, instead of committing him to prison for such offence, shall admit him 
to bail in manner aforesaid, or if he have been committed to prison, and 
shall apply to any one of the Visiting Justices of such prison, or to any other 
Justice of the Peace for the same county, riding, division, liberty, city, 
borough, or place, before the first day of the Sitting or Session at which 
he is to be tried, or before the day to which such Sitting or Session may 
be adjourned, to be admitted to bail, such Justice shall accordingly admit 
him to bail in manner aforesaid ; andin all cases where auch accused person 
in custody shall be admitted to bail by a Justice of the Peace other than 
the committing Justico or Justices as aforesaid, such Justice of the Peace 
go admitting him to bail shall forthwith transmit the recognizance or 
recognizances of bail to the committing Justice or Justices, or one of them, 
to be by him or them transmitted, with the examinations, to the proper 
officer: Provided nevertheless, that no Justice or Justices of the Peace 
shall admit any person to bail for treason, nor shall such person be admitted 
to bail, except by order of one of Her Majesty’s Secretaries of State, or 
by Her Majesty's Court of Queen’s Bench at Westminster, or a Judge 
thereof in vacation: Provided also, that when, in casea of misdemeanor, 
the defendant shall be entitled to a traverse at the next Assizes or Quarter 
Sessions, and shall not be bound to take his trial until the second Assizes 
or Sessions, in every such case the recognizance (S. 1.) of bail shall be 
conditioned that he shall appear and plead at the next Assizes or Sessions, 
and then traverse the indictment, and that he shall surrender and take his 
trial at such second Assizes or Sessions, unless such accused party shall, 
before he enter into such recognizance, choose and consent to take his trial 
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at such firat Assizes or Sessions, in which case the recognizance may be 
in the ordinary form hereinbefore mentioned. (See “ Bail,” p. 32). 

XXIV. When Justice admits a person to bail after commitment a writ 
of deliverance shall be sent to him, if not detained for any other affence].— 
That in all cases where a Justice or Justices of the Peace shall admit to 
bail any person who shall then be in any prison charged with the offence 
for which he shall be so admitted to bail, such Justice or Justices shall 
send to or cause to be lodged with the keeper of such prison a warrant of 
deliverance (S. 5.) under his or their hand and seal or hands and seals, 
requiring the said keeper to discharge the person so admitted to bail, if 
he be detained for no other offence, and upon such warrant of deliverance 
being delivered to or lodged with such keeper he shall forthwith obey the 
eame. (See “ Bail,” p. 32). 

XXV. If after hearing evidence against the accused tt is not thought 
sufficient to warrant commitment he shall be discharged; but if evidence 
considered sufficient, Justice shall, by warrant, commit the accused for 
trial |.—That when all the evidence offered upon the part of the prosecution 
against the accused party shall have been heard, if the Justice or Justices 
of the Peace then present shall be of opinion that it is not sufficient to put 
such accused party upon his trial for an indictable offence, such Justice or 
Justices shall forthwith order such accused party, if in custody, to be dis- 
charged as to the information then under inquiry ; but if, in the opinion of 
such Justice or Justices, such evidence is sufficient to put the accused 
party upon his trial for an indictable offence, or if the evidence given raise 
a strong or probable presumption of the guilt of such accused party, then 
such Justice or Justices shall, by his or their warrant (T. 1.) commit him 
to the common gaol or house of correction for the county, riding, division, 
liberty, city, borough, or place to which by law he may now be committed, 
or, in the case of an indictable offence committed on the high seas, or on 
land beyond the sea, to the common gaol of the county, riding, division, 
liberty, city, borough, or place within which such Justice or Justices shall 
have jurisdiction, to be there safely kept until he shall be thence delivered 
by due course of law, or admit him to bail as hereinbefore mentioned. 

XXVI. Regulations for conveying prisoners to gaol.—As to payment 
of costs for conveying prisoners to prison}.—That the constable or any of 
the constables or other persons to whom the said warrant of commitment 
shall be directed shall convey such accused person therein named or 
described to the gaol or other prison mentioned in such warrant, and there 
deliver him, together with such warrant, to the gaoler, keeper, or gevernor 
of such gaol or prison, who shall thereupon give such constable or other 
person so delivering such prisoner into his custody a receipt (T. 2.) for 
such prisoner, setting forth the state and condition in which sueh prisoner 
was when he was delivered into the custody of such gaoler, keeper, or 
governor ; and in all cases where such constable or other person shall be 
entitled to his costs or expenses for conveying such person to such prison 
as aforesaid it shall be lawful for the Justice or Justices who shall have 
committed the accused party, or for any Juatice of the Peace in and for the 
said county, riding, division, or other place of exclusive jurisdiction, wherein 
the offence is alleged in the said warrant to have been committed, to ascer- 
tain the sum which ought to be paid to such constable or other person for 
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eonveying such prisoner to such gaol or prison, and also the sum which 
should reasonably be allowed him for his expenses in returning, and there- 
upon such Justice shall make an order (T. 2.) upon the Treasurer of such 
county, riding, division, liberty, or place of exclusive jurisdiction, or if 
such place of exclusive jurisdiction shall be contributory to the county rate 
of any county, riding, or division, then upon the Treasurer of such county, 
riding, or division, respectively, or, in the county of Middlesex, upon the 
Overseers of the poor of the parish or place within which the offence is 
alleged to have been committed, for payment to such constable or other 
person of the sums so ascertained to be payable to him in that behalf; and 
the said Treasurer or Overseers, upon such order being produced to him 
or them respectively, shall pay the amount thereof to such constable or 
other person producing the same, or to any person who shall present 
the same to him or them for payment: Provided nevertheless, that if it 
shall appear to the Justice or Justices by whom any such warrant of 
eommitment against such prisoner shall be granted as aforesaid that such 
prisoner hath money sufficient to pay the expenses, or some part thereof, 
of conveying him to such gaol or prison, it shall be lawful for such Justice 
or Justices, in his or their discretion, to order such money or a sufficient 
part thereof to be applied to such purpose. 

XXVII. After examinations are completed, defendant entitled to copies 
of the depositions].—That at any time after all the examinations aforesaid 
shall have been completed, and before the first day of the Assizes or 
Sessions or other first sitting of the Court at which any person so com- 
mitted to prison or admitted to bail as aforesaid is to be tried, such person 
may require and shall be entitled to have, of and from the officer or person 
having the custody of the same, copies of the depositions on which he shall 
have been committed or bailed, on payment of a reasonable sum for the 
same, not exceeding at the rate of three half-pence for each folio of ninety 
words. (Sees. 3 of 14 Vic., No. 43, post). 

XXVIII. Forms in Schedule deemed valid|.—That the several Forms 
in the Schedule to this Act contained, or Forms to the same or the like 
effect, shall be deemed good, valid, and sufficient ın law. (The authorized 
Forms will be found in Part II.) 

XXIX. Metropolitan Police Magistrates and Stipendiary Magistrates 
an other places may act alone.—Nothing to affect powers, &c., contained in 
10 G. IV., c. 44, 2 & 3 Vict., c. 47, 2 § 3 Vict., c.71, and 3 & 4 Vict., 
e. 84. 

XXX. Lord Mayor, or any Alderman of London, may act alone.— 
Nothing to affect powers, &c., contained in 2 & 3 Vict., c. 94. 

XXXI. Chief Magistrate of Bow-street may be a Justice for Berks, 
without qualification. 

XXXII. Act to extend to Berwick-upon-Tweed, but not to Scotland, 
Treland, &c., except as to backing of warrants. 

XXXIII. Commencement of Act. 

XXXIV. After commencement of this Act the following Acts and parts 
of Acts repealed :—13 G. IIT., c.31; 28 G. ITI, c.49; *44 G. III., c. 92; 
$45 Q. III., c.92; 54 G. III., ¢.186; 1d 2 G. IV., c. 63; *3 G.IV,, c. 
46; *7 G. IV., c. 388; *7 G.IV.,c.64; *5 46 W. IV., c. 33; *6 &7 
W. IV.,c.114; “and all other Act or Acts, or parts of Acts, which are 
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inconsistent with the provisions of this Act, save and except so much of the 
said several Acts as repeal any other Act or parts of Acts, &c.’’ (w) 


SUMMARY. 
(11 & 12 Vic., c. 42). 


INDICTABLE OFFENCES. 


Preliminary Procedure in Indictable Offences].—The first Act adopted 
11 & 12 Vic., c. 42) relates to the Law and Practice of procedure before 
ustices of the Peace out of Quarter Sessions with respect to indictable 

offences, and the examination and committal of accused persons for trial ; 
and, as regulated thereby, will now be considered such portions of the 
Magistrates’ duties as involve proceedings “of most frequent occurrence, 
or of paramount importance.” 

With respect to the apprehension of offenders, the first fifteen sections 
have all reference thereto; but it is proposed only to dwell upon those 
which relate to charges made before the Magistrate himself, who is re- 
quired to issue a warrant or summons in respect thereof. 

What to be considered before issuing Warrant or Summons on charge 
preferred ].—By the first section the Justice is empowered to issue cither 
a warrant or summons in all cases where complaint is made before him 
“that any person has committed, or ts suspected to have committed, any 
treason, felony, or indictable misdemeanor, or other indictable offence what- 
soever.” Whenever, then, a complaint of the above-mentioned description 
is made before him, he should, in the first instance, assure himself that ¿t 
has some foundation in fact, and that zt amounts also to an indictable 
offence inlaw. For, notwithstanding the maxim that everyone is pre- 
sumed to know the law, it is every day’s experience that the majority are 
very ignorant of its provisions, and the consequence is, that individuals 
are frequently brought to a police office, or handed over to a constable, to 
answer for acts for which they are amenable only to a Court of Civil Ju- 
dicature. The Magistrate, therefore, will do well to require from parties 
making charges a definite statement of their complaint,—not necessarily a 
minute and circumstantial detail of every particular, but at least such a 
clear account of the matter as to satisfy him, first, that, in point of law, 
an indictable offence is imputed; and, secondly, that, in point of fact, the 
offence charged has been—or that there is strong reason for suspecting 
that it has been—actually committed. 

Mode of proceeding in granting warrant or summvuns].—Having heard 
the charge preferred, he will exercise his discretion in granting a warrant 
or summons. (x) If he adopt the former, he will find, from the 8th sec- 


(w) The Acts to which asterisks are prefixed are only partially repealed. 

(x) Sealing Proceedings).—With regard to sealing by the Magistrate, it may be 
remarked that the seal, or mark intended as a seal, on summonses, warrants, «c., 
may be any impression or otherwise in ink, made at the time by the clerk, or by 
tho printer, and adopted by the Justice signing the document. Sce R. v. St. Iuul's, 
Covent Garden, 14 L. J. M. C., 109. 
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tion, that he cannot do so until the charge has been reduced to writing, 
and verified on oath. As to the manner in which this and other matters 
directed by the Act should be done, a guide is furnished to him in the 
various Forms appended to the Act, ‘“‘ which Forms,” or “ Forms to the 
same or like effect,” the 28th section declares, “shall be deemed good, 
valid, and sufficient in law.” This, however, does not proscribe the use 
or impair the validity of any other Forms; but it will be better, never- 
theless, where it can be done, to follow those given by the Act. (Y) 

To render more intelligible the preceding directions by a suppositious 
case, let it be imagined that John Smith gives information to a Justice 
that his watch has been stolen from him by Thomas Jones. Smith should 
be required to state, verbally, the circumstances of the theft : the time and 
place when and where his watch was lost,—when he first missed it,—how 
he knows it was stolen,—and how he has ascertained, or why he suspects, 
Jones to have stolen it. If he answer these questions satisfactorily, the 
charge founded on his statement may then be reduced to writing, and, after 
be has sworn to a belief of its truth, a warrant may be issued. The Jus- 
tice will remark the words “charge founded on his statement”; for it is 
not necessary to take down the statement itself for the purposes of a 
warrant. It is advisable to obtain such statement, in order that the 
Magistrate may ascertain whether the circumatances of the case be such 
as to justify a warrant instead of a summons; but the facts which he has 
thereby elicited as a guide for his discretion, need not be incorporated in 
the warrant, if he be determined upon issuing one. 

Smith then, having satisfied him that he (Smith) has good grounds for 
— —— Jones of having stolen his watch, the charge may be taken down 
as follows :— 


Form of Information on charge of Larceny. 


New South — 

To wit The information and complaint of John Smith, of Sydney, 

in the Colony of New South Wales, (labourer), taken this 
y of , in the year ‘of our Lord 186 , before the undersigned 
A. B., one of (or, if more than one, before us) Her Majesty's Justices of the 
Peace in and for the Territory of New South Wales, who saith that Thomas 
Jones, (or, if he did not see Jones take the watch, that he hath just cause to 
believe and suspect, and doth believe and suspect, that Thomas Jones), of 

in the said Colony, labourer, did, on or about tho 
last, at in the Colony aforesaid, feloniously 
steal t — and carry away one silver watch, the property of the said John 
Smi 


“This should be signed by Smith, and an oath, in the following words, 
should then be administered to him :— 


Oath on taking information].—“ You, John Smith, do swear that the 
eontents of this your information, signed by you, are true aud correct, to 
the best of your knowledge and belief. So help you God.”’ 





(x) By the 7th section of the 14th Vic., No. 43, the Forms may be varied in the 
manner therein provided, and published, when complete, i in the Gazette. This has 
been done, and the Forms hereiiattel given (Part II.) and referred to were adapted 
by the Justices assembled in General Quarter Sessions at Sydney, in June, 1851. 
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Justice's Attestation].—The Justice will then add his attestation thus :— 


“ Sworn before me the day and year first above mentioned, at 
in the Colony aforesaid. 


"JP 


Search Warrant should be issued in certain cases].—The information 
having been duly signed and sworn to by the prosecutor, it may become a 
matter of importance in some cases, as in cases of larceny, to consider 
whether a warrant of apprehension should be issued against the offender’s 
person, or whether it would not be expedient to issue a search warrant, 
for the purpose of examining his house and premises, and thus strengthen 
the evidence by the actual finding therein of the stolen property. It may 
be granted by one Justice, on information on oath by the owner of the 
goods stolen, or some one on his behalf, of reasonable ground for suspecting 
that such goods are in the house or on the premises of any particular 
person. Persons must be guided by circumstances in their selection of 
one or other of these modes of proceeding. A Form of search warrant 
will be found in Part IT. 

The search warrant for stolen property must be executed in the dav- 
time, if there be probable suspicion only; but where there is positive 
proof, it may be executed in the night-time, and may, it is conceived, be 
executed ona Sunday. Other articles than those mentioned in the warrant 
may be seized, if they are likely to furnish evidence of the identity of 
those which are specified. (Crozier v. Cundy, 6 B. & C., 232). 

The next step is granting the warrant, which may be in the Form given 
in the Schedule (B.) The direction may, to quote from Nichols, “either 
be to the constable by name, or, generally, to the constable of the place 
or district within which it is to be executed, or to such constable of the 
district, &c.” 

Mode of stating the offence in warrant |.—The “ offence charged,” as to 
time, place, and description, may in all cases be in the same terms as those 
employed in the information or complaint, if they be there properly stated ; 
but care must be taken that the charge sufficiently appears on the warrant 
to authorize the constable’s putting it in force; as, otherwise, in the event 
of resistance, he would be unable legally to oppose force by force. Not 
unfrequently warrants have been issued, in which the party apprehended 
thereon was charged simply with “ felony,” which amounts, in law, to no 
charge at all. The particular offence should always be specified, and in 
such terms as to leave no doubt that a felony or indictable offence is 
charged. Proper descriptions of the most common offences are to be found 
in Part IT. 

Proceedings by Summons].—Thus far it has been presumed that a 
warrant has been granted by the Justice; but as, in the exercise of his 
discretion, he might see fit only to issue a summons, the mode of proceed- 
ing in the latter case will have to be considered. 

It is provided by the 8th section, “ that in all cases where tt is intended 
to issue a summons instead of a warrant in the first instance, it shall not be 
necessary that such information and complaint shall be in writing, or be 
sworn to or affirmed in manner aforesaid, but in every such case such 
information and complaint may be by parol merely, and without any oath 
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or affirmation whatsoever to support or substantiate the same.” This does 
not prohibit the taking of an information in writing and on oath, but 
merely dispenses with its necessity where the Justice determines only to 
issue a suminons. 

Precautionary Suggestions |.—There might be cases, however, in which 
even before issuing a summons, he would do well to require of the informant 
something more than his mere verbal statement ; and the consequences are 
#0 serious to any man, whether as regards his character or his pocket, of 
being called on to answer a criminal charge, that no one would blame a 
Magistrate for receiving with great care and caution statements which, 
even under the restraint of an oath, are, from the lips of an interested and 
excited accuser, not always to be depended on. 

Assuming that a summons is granted, the Form given in the Schedule 
to the Act (C.) should be followed. The mode of service is pointed out 
in the 9th section, which enacts, ‘ That it shall be served by a constable 
or other peace officer upon the person to whom it ts directed, by delivering 
the same to the party personally, or if he cannot conveniently be met with, 
then by leaving the same with sume person for him, at his last or most usual 
place of abode, and the constable or other peace officer who shall have 
served the same in manner aforesaid, shall attend at the time and place 
and before the Justices in the said summons mentioned, to depose, if neces- 
sary, to the service of such summons.” If the party summoned does not 
attend at the time specified, the Justice may iszue a warrant for his ap- 
prehension, which warrant may be according to the Form in the Schedule 
of the Act (D.) 

Proceedings to be taken in granting warrant if summons disobeyed ].— 
Before granting the warrant, however, the deposition of the constable, on 
cath, must be taken of the service of the summons; to render which 
effectual, the Justice should, on issuing the summons, cause a copy of it 
to be made out and compared with the original by the constable who is to 
serve it; for it will be observed that the Act directs that the service of 
the summons shall be both made and deposed to by the constable to whom 
it is delivered. This would seem to render it necessary that the constable 
should be able to read, for it does not very easily suggest itself how he 
could make himself acquainted with the contents of the summons, except 
by comparison with the copy. Assuming that he is able to read, and has 
examined the copy and original together, the following Form will answer 
for his deposition :— 


New South Nica 

To wit. The deposition of J. N., constable, of in the 
said Colony, taken upon oath before me the undersigned, one of Her Majesty's 
Justices of the Peace for the said Colony, this day of 
185 , who saith that he served A. B., mentioned in the annexed within sum- 
mons, with a duplicate thereof, on the day of last, 
personally, (or by leaving the same with N. O. at the said A. B.'s usual place 
of abode at N. in the said Colony). 

Before me, J. S. 


Before the deposition is made, the copy of the summons referred to 
should be attached to the deposition by a tape and sealing-wax, and the 
Justice before whom it is taken should endorse on the copy of the summons 

N 
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these words, ‘This is the copy of the summons referred to in the depo- 
sition of (constable) hereto annexed,” adding his signature, as well as to 
the deposition itself. 

Suggested mode of verifying service of summons where constable serving 
it unable to read|.—If the constable to whom the summons is delivered 
cannot read, (which is not at all an improbable supposition), some means 
must be contrived for verifying the service in another way than through 
the medium of the constable’s perusal and comparison. All that /e can 
swear to in such case is the fact of having left with the party served a 
certain piece of paper Landed to him by a certain person ; but of its cou- 
tents he can affirm, of his own knowledge, nothing. It will be necessary, 
therefore, for some other person (say the Clerk of the Bench) to ascertain 
by bis own comparison that a correct copy has been made of the original 
summons before the latter is delivered to the constable emploved to serve 
it. Having made such copy, and compared it with the summons, the 
party making it should take it into his own charge, and deliver with his 
own hand to the constable the original, explaining at the same time to 
him its contents. He should then endorse on the copy the following me- 
morandum :— 


“ Delivered to constable (name) the original of this copy, on (day 
of week) the day of , 185 „at about 
o'clock a. m. (or p. m.), having previously compared the original and copy, 
and explained to the said (constable) the contents of the former, and 
named the party upon whom it was to be served. 

“ Signed, —8 


This particularity will enable him to make the deposition hereinafter 
suggested, should the party served not attend, and a warrant be required! 
to apprehend him. ‘The deposition may be a joint one with the constable, 
and may be in the following form :— 


New South — 

To wit. The joint and several deposition of , Clerk 
of the Bench, &c., at , in the said Colony, and of ; 
constable, of , in the said Colony, taken upon oath before me the 
undersigned, one &c., this day of , 185 , of whom 
the first named deponent for himself saith that he did on the day 


of , at about o'clock , at in the said 
Colony, deliver to the above-named (constable) the original summons of which 
the paper writing hereto annexed purports to be a copy, and at the same time 
explained to him the contents thereof, and mentioned to him the name of 
(the party named in the summons) as the party to be served therewith. And 
the said further saith that previously to delivering the said 
original summons to the said (constable) he compared and examined it with 
the said paper writing hereto annexcd, and found it to be a true and correct 
copy thereof, and that the same paper writing is now in the same state as it 
was when the said so examined it as aforesaid, and is, to the 
best of his belief, a true and accurate copy of the said original summons. 
And the deponent the said (constuble) for himself saith that on cr about the 

ay o he the said (constable) received from the hands 
of the said (Clerk of Bench) the first-named deponent, a paper writing, which 
the said ( Clerk of Bench) explained to him the said (constable) to be a summons 
commanding one (party served) to appear before (Justice’s name) on the 

day of at o'clock in the forenoon, or hefore such 
other Justice or Justices as should be then and there, to answer the charge 
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mentioned in the said summons. And the said summons so delivered to him 
by the said ( Clerk of Bench) as aforesaid, he served personally on the said 
(party served) mentioned in the said summons, or by leaving the same with 


at the said s most usual (or last) place of abode 
at , in the said Colony. 
i ( Constable). 
Signatures 4 ( Clerk of Bench). 
Before me, J. S. (Justice's signature). 


This affidavit will fully authorize the Justice in granting his warrant 
to apprehend the party served, in case of his non-attendance. Care should 
be taken that sufficient time be allowed for the service of the summons 
and the appearance of the party served, by inserting a day not too near 
at hand ; and on the day named for the appearance of the party to be 
served, tbe constable employed to serve it should be in attendance, to 
prove, if necessary, the service; for no warrant can be granted without 
such proof by him. See 9th section. 

It remains to be obscrved that, by the latter part of the Ist section of 
the Act, the Justice may, if he think fit, issue his warrant before the time 
fixed for the return of the summons ; circumstances might render such a 
course expedient, but in that case an information in writing, and on oath, 
must be previously taken ; as to which, and the warrant by which it is to 
be followed, the directions previously given will equally apply. 

Warrant may be executed on a Sunday].—If it be added that the 
warrant may be executed un a Sunday, the Magistrate will, it is hoped, 
have gathered from what has been already said on this preliminary stage 
of hix ministerial duties, sufficient information. See Rawlings v. Ellis, 16 
M. & W., 172. 

Hearing. (z)\—Withdrawal of charge when before Justices].—Justices 
have no power to permit the withdrawal of a criminal charge, for if a 
primd facie case is made out against the prisoner by witnesses entitled to 
a reasonable degree of credit, they have no discretion whether or not they 
will commit the accused for trial; but, if the prosecutor do not offer any 
evidence, it is presumed the Justices may discharge the accused, and such 
is the practice of the higher Courts. 

Hearing of charge may be public or private].—The party accused 
having appeared to answer the charge against him, and the witnesses 
being in attendance to give evidence, the Magistrates are at liberty to 
determine, if they think fit, that the examination shall be conducted in 
private. This power is conferred on them by the 19th section, and, 
although it is one which should be sparingly used, there will be occasions 
when, not merely the particular features. of the crime itself, but the pecu- 
liar circumstances of the times in which it is perpetrated, render it desir- 
able that such a power should not be overlooked. It is recommended, 
however, that in all such cases the attorney of the accused, if one be em- 
ployed, should be permitted to be present at the examination, in order 
that he might have the opportunity of cross-examining the witnesses ; for 
it ia to be borne in mind that, under a provision to that effect in the Act, 
the depositions of witnesses taken before the committing Magistrates may, 


—— —— — — — — — — — — — — 





(z) Justices caunot proceed to hear a charge of an indictable offence in the ab- 
sence of the accused, even though he be represented by counsel ¢ or attorney. 
N 
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upor the death of such witnesses, or their inability, through illness, to 
attend the trial, be read in evidence against the accused. A pledge, in 
such cases, should be required of the attorney not to publish the result 
of the examination, in the event of his violating which, the Magistrates 
might decline to allow his attendance in any future criminal case. (A) 
Proceedings to be observed in hearing the charge].—The hearing of the 
charge, whether public or private, is to be conducted according to the pro- 
visions of the 17th section, which enacts, in substance,— 
1st. That the accused party is not to be admitted to bail, or committed 
for trial, until “a statement has been taken, on oath or affirmation, 
of those who shall know the facts and circumstances of the case.” 

2nd. That such statement shall be in the presence of the accused, who 
shall be at liberty to put questions to any witness produced against 
him. 

3rd. That, before any evidence is given by any witness, the Justice before 

whom he shall appear shall administer to him the usual oath or 
affirmation. 

4th. That, after the witness has given his evidence, his deposition shall 

be read over and signed by him, and shall be signed also by the 
Justice or Justices before whom such deposition is taken. 

From the above it will be seen that a particular course of proceeding is 
prescribed, which is somewhat at variance with the former practice. In 
the first place, no previous statements or information, even though on oath, 
should be adopted as evidence against the accused; but the deponent 
should be sworn again, and his statement then given be reduced to writing 
from his own lips in the presence of the prisoner, as well as that of the 
other witnesses to be exainined in support of the charge. The person 
taking down the evidence should have at hand a Form similar to that 
given in the Schedule (M.), which should be filled up with the names of 
the witnesses in attendance, and a statement of the charge in respect to 
which they are about to be examined. This is called the caption of the 
depositions, and, when once stated, need not be repeated; but the deposi- 
tions of all witnesses whose names are not mentioned in the caption inust 
show, by the heading of them, that they are taken in reference to the 
charge mentioned in the caption ; otherwise, they will be inadmissible at 
the trial, should they be tendered as evidence under the provisions of the 
17th section. 

Caption].—With respect to the mode of entitling the depositions, one 


— — — — 





(a) Where a Magistrate is acting merely in a ministerial capacity, as inquiring 
into a charge of felony previous to a committal of the party for trial, a prisoner is 
not entitled as of right to have a person skilled in law present at the investigation, 
to act on his behalf; the Magistrates may allow the presence of advocates for the 
accused where doubts arise on matters of law, respecting which they may wish 
to have legal assistance; but it may be essential to the ends of justice, and more 
especially to prevent the escape of accomplices, that the inquiry should be private. 
The presence of an attorney on such occasions is permitted as a matter of courtesy ; 
his assistance is sometimes desired, and, if his advice and opinion are asked, it is 
proper for him to give them; but he has no right, uninvited, to make comments 
on the evidence. If the accused be innocent, he will be able to suggest to the 
Magistrate all such matters as may tend to elucidate the truth. (Coz v. Coleridye, 
1 B. & C., 37; R. v, Borron, 3 B. & A., 482). 
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eaption at the head of the whole body of depositions will suffice; /R. v. 
Juhnson, 2 C & K., 355) ; if indeed it be necessary, in strict law,jto have 
a caption at all; (R. v. Langbridge, 1 Den., 448); and no objection can 
be sustained on the ground that the title does not state with sufficient 
precision the charge against the accused. (Id.) The following very recent 
decision shows how the objects of justice may be frustrated by careless- 
ness in this respect:—C. D., having had a rape committed upon her 
by the two prisoners, next day, in distress of mind, cut her throat; and, 
being likely to die, a Magistrate was sent for, and, in the presence of the 
prisoners, her deposition was properly taken ; she was told she was likely 
to die, and she died a few days afterwards. Subsequently, other witnesses 
gave evidence against the prisoners before a different Magistrate, and to 
these latter depositions the deposition of the deceased was attached with- 
out any separate caption: It was held by Hill, J., that the deposition of 
the deceased, having no caption showing on what charge it waa taken, was 
inadmissible as evidence; nor was it admissible as a dying declaration, as 
it did not relate to the offence which caused the death: (R. v. Newton, 1 
Fost & F., 641). 

The caption of the depositions having been written out, the first witness 
to be examined should be sworn, and it would seem, from the words of the 
Act, should be sworn by the Justice himself. No information need be taken, 
or, if previously taken, again sworn to, the charge sufficiently appearing 
from its statement in the caption, as to which the evidence is to be taken, 
irrespective of the information on oath on which a warrant may have been 
granted. The deposition of a witness mentioned in the caption may 
commence as in the Form, “This deponent, C. D., on his oath saith as 
follows,” and should be continued bv the statement of the witness in, as 
near as possible, the very words in which it is detailed. ‘The Act evidently 
contemplates that it should be taken down in the first person; and indeed, 
before the passing of the Act, this course was always recommended by the 
English Judges as the proper one to be pursued, It is not necessary that 
everything which a witness says should be taken down; but whatever is 
taken down should be stated, as far as possible, in his own words. No 
attempt should be made to abbreviate his statemeut, by giving what may 
be conceived to be its purport or substance ; neither should the witnesses 
themselves be allowed to state their own conclusions from facts, instead of 
the facts themselves from which the conclusions may be drawn. If, for 
instance, a constable say, “ When I apprehended the prisoner, I told him 
why, and he confessed the charge,” he should be desired to repeat the exact 
conversation which took place between him and the prisoner; and such 
conversation only, and not the constable’s summary of it, as above sup 
posed, should be taken down. On the same principle, when such expres- 
sions as “he denied it,” “he concealed it,” “he prevaricated,” “he re- 
fused,” and similar assumptive assertions, are used by a witness, he should 
be requested to explain the particular circumstances,—to state the facts or 
words which amount in his own mind to the denial, concealment, prevari- 
cation, or refusal to which he swears. 

A witness should also be stopped in repeating hearsay, or anything that 
was told him by others, if it was not in the presence and hearing of the ac- 
eused person. Witnesses undoubtedly will frequently mix up their testi- 

N 3 
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mony with hearsay, and in such cases it may be difficult to extract their 
statement exactly as given; but still the effort should be made; and, if 
they persist in recapitulating the hearsay in such a manner as to make it 
impossible to disentangle it from the other portion of their evidence, with- 
out making a statement for, instead of receiving one from, them, the whole 
bad better be taken down. In such cases, however, the hearsay evidence 
ought not to affect the Justice’s decision on the charge. See, ante, 
“ Evidence.” 

Another ingredient in the deposition, which it will be well to observe, 
is the addition or description of the deponent. When the name of the 
witness has been given, the Justice should ask him his calling or vocation, 
for so apparently trifling a matter furnishes a key sometimes to the evi- 
dence of the witness, without which it might not be so significant or intel- 
ligible. And the Justice should always bear in mind that the deposition 
he ia taking is to go before the Attorney-General, or a Crown Prosecutor, 
who, in deciding on the prosecution or discharge of a party committed for 
trial, should be able to see on the face of the deposition, not only what the 
witnesses have said, but who they are, or what they profess to be. Indeed, 
every circumstance detailed by the witness should be taken down with 
great care and accuracy, particularly as regards time, place, and persons, 
whenever named ; and whenever these or any other matters appear to be 
loosely or ambiguously spoken of, the Justice should call the attention of 
the witness to these points,—not by leading questions, but by such as tend 
to elicit the desired information from the witness himself, in his own 
words. Should the accused interpose an observation during the examina- 
tion of a witness, (B) it may be inserted in this manner,—“ The prisoner 
here voluntarily says,” &c.,.—putling his very words. All this may secin 
of little consequence to the Justice at the moment, but in the subsequent 
proceedings, to which the Legislature had especial view, probably, in 
providing for the preliminary ones, any deviation from the prescribed 
mode may be productive of very mischievous consequences. Previous to 
the passing of Jervis’s Acts, Baron Parke thus expressed himself in 
referenee to a case before him :—‘ Magistrates are required by law to put 
down the evidence of witnesses, or so much thereof as shall be material. 
They have hitherto, in many cases, confined themselves to what they 
deemed material; but in future it will be desirable that they should be 
extremely careful in preparing depositions, and should make a full state- 
ment of all the witnesses say upon the matter in question, as the expe- 
rience we have already had of the operation of the Prisoner's Counsel pill 
has shown us how much time is occupied in endeavouring to establish 
contradictions between the testimony of witnesses and their depositions, 
in the omission of minute circumstances in their statements made before 
the Magistrates, as well as other particulars.” 

No one can have attended the Courts in this Colony without perceiving 
how much time is frequently occupied, in criminal cases, in the same 

















(8) R. v. Stripp (25 L. J. M. C., 109) decides that no caution is necessary by the 
Magistrate till the depositions are all taken, and the case fur the prosecution com- 
leted; and even if such observation be not so taken down. parol evidence of 
it will be allowed to be givon at the trial. (/d., 25 L.J.M.C., 109; R. v. Bond, 3 
C. & K., 337; 1 Taylor Ev., 719). 
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manner as that described by the learned Baron. It need hardly be pointed 
out that the care and exactness recommended by him to the Magistrates 
in the taking of depositions, have become matter of still greater necessity 
in consequence of the possibilitv, under the circumstances before men- 
tioned, of the depositions themselves being receivable as evidence against 
the accused. 

Depositions|.—If a person of weak intellect, or a child, be examined, 
it is very desirable that the questions aud answers touching his capacity 
to take an oath should appear on the face of the deposition. (A. v. Painter, 
2 C. & K., 319, per Wilde, C. J.) 

After each witness has concluded his deposition, it is to be read over to 
him, and signed both by himself and the Magistrate before whom it is 
taken ; but whcther the deposition is to be signed before or after cross- 
examination by the accused, or both before and after, if any cross-exami- 
nation takes place, it is not very easy to ascertain from the language of 
the 17th section.(c) The safe way would seem to be, after the examina- 
tion-in-chief has been concluded, to read it over to the witness, and let 
him sign it, and then to ask the accused whether he wishes to put any 
questions. If he does not, the Magistrate also can at once sign the 
deposition ; if he does, the following entry may be made :—“ The above- 
named witness, A. B., was cross-examined as follows by the above-named 
C. D., the accused ;” or, “ by Mr. E. F., the attorney of the above-named 
C. D., the accused.” If the accused himself cross-examine the witness, 
the questions as well a3 answers should be taken down; but if the answers 
have clearly no bearing upon the charge, they need not be taken down. 
After the cross-examination is finished, it should be read over to, and 
signed by, the witness, after which the Magistrate may append his signa- 
ture to the following attestation :—“ The above deposition and cross- 
examination of the witness A. B. were respectively taken and sworn before 
me, at on the day and year first above mentioned.—(Sig- 
nature) J. S.” 

The course just suggested may, in the language of the lawyers, be 
considered, perhaps, a3 one suggested ex abundanti couteld, rather than 
one rendered obligatory by the terms of the statute. The following ex- 
tract, however, from Saunders’s edition of Jervis’s Acts will show that 
the construction is not a singular one, which has led to the recommendation 
of the course proposed :—* Although power is given to the accused to 
crous-examine, there is no provision expressly requiring the Justice to 
take down as part of the depositions such cross-examinations, and hitherto, 
in practice, it has not been usual to take it. When, however, it is remem- 
bered that on the death, or inability, through illness, to travel, of the 
witness, his deposition, which may involve the life of the accused, may be 
given in evidence, every consideration of justice and humanity requires 
that the prisoner's cross-examination should be carefully taken and returned 
as a portion of the depositions. Indeed, the latter part of this clause (the 
17th) appears to point to the depositions containing also the cross-exami- 
nation ; for it als makes the depositions, in the case suggested, receivable 


(c) It is hardly necessary to remark that Magistrates ought not, on any account, 
to sign depositions which have not been taken before them. 
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as evidence only on proof that the accused, his counsel, or attorney, had a 
full opportunity of cross-examining the witness; and it would be idle to 
cross-examine, or make the power to do so a condition for the reception of 
the depositions, if they need not contain the cross-examination itself. It 
may therefore be safely laid down, that although the Legislature has not 
so expressly enacted, yet it was obviously its intention that the depositions 
should contain the cross-examinations where any in fact have taken place.” 

There is much force in the reasons for this construction, and whether it 
be the true legal one or not, it will, at all events, be the safer one to 
adopt. 

It seems that the signature of the Justice must appear on the face of 
the deposition to be that of the Magistrate “ by or before whom the same 
purports to have been taken,” and that no parol evidence will be received 
to supply any omission on this head. /R. v. Miller, 5 Cox C. C., 166, per 
Maule J.) 

It has been already stated that, although an information on oath has 
been taken for the purpose of bringing the accused before the Pulice 
Court, the informant ought, nevertheless, to be examined as a witness, 
and his evidence then given taken down on the hearing of the charge. 
It will not be sufficient even to swear the informant afresh, and read over 
to him the contents of his information; for the accused has a right to 
hear all evidence used against him, given step by step, and is to be asked, 
in reference to the evidence so given, whether he wishes to put any ques- 
tions to the witness. Care also should be taken that he is not asked, 
once for all, whether he wishes to ask the witnesses any questions after all 
have been examined ; but at the close of the examination of each witness, 
he should be asked in reference to them severally, whether he has any 
questions to put. R. v. Day, (19 L.T., No. 471, S.C. 6 Cox C. C., 55), 
has shown the necessity of attending to these points. It was proposed to 
read the depositions of the prosecutrix, and proof having been given that she 
was unable to attend through illness, the counsel for the prosecution called 
upon the officer of the Court to read the deposition. Upon this, the 
Judge, Baron Platt, observed :—“ Something further is necessary. You 
must show that the deposition was taken conformably with the statute.” 
The report then continues as follows :—The Magistrate’s clerk was called. 
He stated, “that the prisoner was present with her father when the depo- 
sition of the prosecutrix was taken. The Magistrate asked the prisoner 
whether she had any questions to put; but there was a little uncertainty 
in the evidence of this witness, whether she was so asked with reference to 
the particular examination of the prosecutrix, or whether it was a general 
question at the end of the examination of another witness. A police 
officer was then examined. He was a witness on the same occasion. He 
could not recollect whether the prisoner was asked if she had any questions 
to put to the prosecutrix ; but he disclosed the fact, that the examinations 
of the witnesses were taken and committed to writing by the clerk pre- 
viously to the arrival of the Magistrate; that they were then read over in 
the presence and hearing of all parties, and that it was then, if at all, 
that the prisoner was asked if she had any questions to put to the pro- 
secutrix.”’ 


On this state of facts, it was submitted on behalf of the Crown, that 
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the statute has been sufficiently complied with, if the deposition appeared 
on the face of it to be regularly taken; but Baron Platt held otherwise. 

“It was,” he said, “the duty of the Magistrate to ask the prisoner if 
she had any questions to put, and it must be proved that he did so, and 
did so with reference to the examination of the particular witness. Until 
she was asked, I am of opinion she had no opportunity of cross-examination 
within the meaning of the statute, and the evidence is not satisfactory on 
that point. But on another ground, the prisoner had not an opportunity 
of cross-examination. The examination of the witness being taken down 
and put into writing before the arrival of the Magistrate, the reading tt 
over in his presence could not give the prisoner a proper opportunity of 
cross-examination. She had a right to hear the evidence given step by 
step, and so have time to consider what questions to put. I cannot allow 
the depositions to be read.” 

The evidence for the prosecution and cross-examination therein (if any) 
having been brought to an end, the Justices will, if there be no further 
evidence to be called on the part of the prosecution, conaider whether they 
should take bail or commit the accused.(p) If they are of opinion that 
the evidence is not sufficient for either purpose, they may, by the 25th 
section, order him to be discharged forthwith. Should they think it 
sufficient, it will be necessary for them to address to the accused the 
caution prescribed by the 18th section; and it is suggested by Mr. Oke, 
in his Magisterial Synopsis, that “unless there is a prima facie case 
against the accused, this caution had better not be read to him.” At all 
events, there can be no necessity for such a course ; for the accused is not 
to be called on with a view of substantiating a charge against himself, 
but of making a statement, if he pleases, in reply to a charge already, 
prim& facie, substituted. 

Assuming, however, that a prima facie case has been made out by the 
evidence for the prosecution, the Justices may, if they think fit, on such 
evidence alone, commit the accused for trial, or admit him to bail. They 
mast, however, previously, “ read, or cause to be read, to the accused the 
depositions taken against him,” and ‘shall say to him— The words contained 
in the 18th section, usually called ‘The Caution,’ and whatever he then 
says in answer thereto, is to be taken down in writing, and shall be signed by 
the Justice or Justices, and kept with the depositions of the witnesses, and shall 
be transmitted with them to the Attorney-General.” (14 Vic., No. 43, s. 2). 

Let it be observed here, that not only is the deposition of each witness 
to be read over to him after he has given his evidence, but the whole of 
the depositions, when completed, are to be read over to the accused ; 
otuerwise, any statement which he may make in answer to the caution, 
cannot be given in evidence against him. It seems also that the Justices, 
or one of them, before whom the charge is heard, must put the question 
prescribed by the 18th section, and consequently, that if it be put by the 
Clerk of the Bench, the statement will be rendered inadmissible. 


(D) Bayley, J., (1 B. & C., 50), observes: “I think that a Magistrate is clearly 
bound, in the exercise of a sound discretion, not to commit anyone, unless a 

rim& facie case is made out against him by witnesses entitled to a reasonable 
degree of credit.” 
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In addreasing the accused in the terms of the caution in the first part 
of the 18th section, it will be desirable also, at the same time, to address 
him in the terms of the proviso enjoined by the latter part of the same 
section. The enactment in this proviso is not mandatory, ( R. v. Bond, 
19 L. J., M.C. 138), but simply directory, and is only efficacious where 
any inducement or threat may have been held out to the accused previously 
to his being brought before the Magistrate, in which case, if proved at the 
trial, it would render his statement, if an answer to the first part of the 
caution only, inadmissible. It would be therefore advisable to have, in 
addition to the first part given in the Forms in the Schedule to the Act, (£) 
the second part, or proviso, also printed in the Forms used by the Magis- 
trate. The addition might be as follows :— And you are also clearly to 
understand, that you have nothing to hope from any promise of favor, and 
nothing to fear from any threat, which may have been holden out to you to 
induce you to make any admission or confession of your guilt; but what- 
ever you shall now say may be given in evidence against you upon the 
trial, notwithstanding such promise or threat.” This course was recom- 
wended by Mr. Justice Coleridge, at the Cornwall Aasizes, in July, 1850, 
in his charge to the Grand Jury, and the adoption of it would certainly, 
as he observed, “ prevent any difficulties when the case came on for trial.” 
(And see Forms, post, Part If). 

It is now of still greater importance that the Magistrates in this colony 
should attend to the advice of Mr. Justice Coleridge; for if it can be proved 
that any untrue representation, or any threat or promise whatever, has 
been held out to the prisoner, (by 22 Vic., No. 7, 8. 11), no confession 
made after such promise will be reccived in evidence, unless it can be 
proved that the promise, &c., did not induce the confession. (Sec, ante, 
‘‘ Confession.””) Thus the burden of proving the negative lies upon the 
party tendering the confession, and the necessity of giving the most com- 
prehensive caution is very much increased. (F) 

It is not unusual, and is permitted in the London Police Courts, for the 
attorney of the accused, at the close of the case for the prosecution, and 
before he is cautioned, to address the Bench on bis behalf, pointing out 
the circumstances which in his judgment should lead them to dismiss the 
charge. 

If the prisoner make any statement after this caution has been addressed 
to him, it should be taken down as nearly as possible in his very words ; 
and if he be willing to sign it, it will be advisable to get his signature 
thereto, reading it over to him first. The Justice will then add his signa- 
ture, as prescribed in that Form. 

It is hardly necessary perhaps to observe, that the accused is not to be 





(£) The caution is as follows :—“ Having heard the evidence, do you wish to sun 
anything in answer to the charge? You are not obliged to say anything unless 
you desire to do so, but whatever you say will be taken down in writing, and may 
be given in evidence against you upon your trial.” 

The prisoner ought not to be induced to say anything which he might suppose 
would be favorable to him; neither ought the Magistrate to dissuade a prisoner 
from confessing. 

(F) So lately as March, 1860, this important point was raised at Maitland. 
See Sydney Morning Herald, March 16th. 
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sworn to the truth of his statement ; and if by any mistake the Justice 
sign the words, “taken and sworn before me,” the statement will be 
thereby rendered inadmissible, for evidence will not be received to show 
that, in point of fact, the accused was not sworn, and that the words 
“ and sworn’ had been inserted inadvertently. (R. v. Rivers, 7 C. & P., 
177). 

As has been already stated, the Magistrates may commit the accused 
for trial if they please, without hearing any evidence offered in his 
defence. The better course, however, and one apparently more in accord- 
ance with the spirit of the Act, would be, to hear the witneases for the 
accused, as well as those for the prosecution. In the 17th section, the 
Magistrates are required to take the statement of “those who shall know 
the facts and circumstances of the case ;’’ and this they can scarcely be said 
to have done, if they decline to hear any witness who is tendered for the 
purpose of deposing to such facts and circumstances. There are cases in 
which a charge, prima facie well founded, may, by other evidence, be 
totally rebutted; and to reject such evidence merely because offered on 
the part of the accused, appears to be neither reasonable nor just. Upon 
this subject, Lord Denman, in his charge to the jury at the Somerset 
Assizes, in the Spring Circuit of 1849, made the following observations :— 
In all cases in which prisoners charged with felony have witnesses, and, 
those witnesses are in attendance at the time of the examination before 
the Magistrate, I should recommend that the Magistrate should hear the 
evirlence of such witnesses as the prisoner, on being asked, wishes to be 
examined in his defence. If such witnesses merely explain what has been 
proved in support of the charge, and are believed, they will actually have 
made out a defence on behalf of the accused, and there would, of course, 
be no necessity for any further proceedings; but if the witnesses so 
called contradict those fur the prosecution in material points, then the case 
would be properly sent toa jury, to ascertain the truth of the statements of 
each party; and the depositions of the prisoner’s witresses being taken, 
and signed by them, should be transmitted to the Judge, together with 
the depositions in support of the charge.” 

Although no witnesses shall be in attendance on behalf of the accused, 
yet, if he refers to any person whose evidence might consistently with his 
own explanation exculpate him from the charge, such person should, if 
possible, be sent for and examined. 

“If,” to quote again (R.v. Smith, 2 C. & K., 208) the language of 
Lord Denman, ‘a person in whose possession property is found, give a 
reasouable account of how he came by it, and refer to some known person 
a3 the person from whom he received it, the Magistrate should send for 
that person and examine him, as it may be that his statement inay entirely 
exonerate the accused person, and put an end to the charge ; and it also 
very often may be that the person thus referred to would become a very 
important witness for the prosecution, by proving that, in addition to the 
prisoner's possession of the stolen property, he has been giving a false 
account as to how he came by it. I wish also to say that it is always 
very desirable that all that has been given in evidence before the Magis- 
trate should be transmitted to the Judge.” 

The same accuracy and form should be observed in taking the evidence 
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of the witnesses examined on the part of the accused as that on the part 
of the prosecution ; for, independently of other considerations, it is enacted 
by the 16th section of the Colonial Act, 14 Vic., No. 43, that the depo- 
sitions of the witnesses for the accused may be read in evidence in his 
defence, if the witness should happen to die before the trial. 

The order of the procedure in the preliminary inquiry may be given 
as follows :— 

1. Prosecutor’s Attorney opens the case. 

2. Depositiona of prosecutor’s witnesses taken; at the end of each wit- 
ness’s examination-in-chief, such examination to be read over to, and 
signed by, the witness. 

3. Accused invited at the close of each witness’s examination-in-chief 
to put questions to the witness, such cross-examination being distinguished 
(see supra) in the deposition from the examination-in-chief. In the cross- 
examination, the questions, if relevant, as well as the answers, to be 
inserted in the depositions at the end of each witness's cross-examination ; 
such examination to be read over to, and signed by, the witness; the 
Magistrate's attestation to be then appended. See supra. 

4. Attorney for the accused to address the Bench if case for prosecution 
completed ; or, if not completed and remand intended, to state his objec- 
tion to his remand. 

5. If evidence insufficient, accused discharged. 

6. If evidence incomplete, accused remanded or bailed till a future 
day. 

7. If evidence sufficient and case completed, depositions read over to the 
accused, and Magistrate’s clerk to inform the accused of the precise legal 
charge against him. 

8. Justice to caution accused as required by section 18. 

9. Accused’s statement to be taken down and read over to him. 

10. Accused's witnesses, if any, heard, and their depositions taken. 

11. If accuved calls witnesses, prosecutor’s attorney to cross-examine 
them. 

12. Committal of accused for trial, or bailing, or consenting to bail him; 
if two or more charges preferred, one case to be completed, and the com- 
mitment held over until the completion of the other, and then a detainer 
made out in the second. 

13. Binding over witnesses to prosecute. 

Committal or Discharge]. — If a committal be resolved on by the 
Magistrates, it will be their duty to bind over the witnesses to appear ; 
that is, such witnesses as have given relevant and material evidence. (G) 








(a) There seems to be no power in Jervis’s Act to call upon a witness to find 
sureties for his or her appearance, whether he or she be an infant or not, ora 
married woman ; and indeed an infant may enter into a recognizance, for infancy 
is no ground for discharging a recognizance. (13 Price, 679). As the husband 
is not liable if the recognizance of his wife is forfeited, the taking the recogni- 
zance of a married woman is altogether ineffective. Before the statute 11 £ 12 
Vic., c. 42, therefore, when any of the witnesses were minors or married women, 
it was usual to require the father or husband, or other competent person, to become 
bound for their appearance. If surety is taken for a witness, the bail may at any 
time surrender him, if they think he will not attend. (1 Hale’s Sum., 96; 2 Hawk. 
P. C., c. 15, 9. 3). 
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“ It certainly,” says Lord Denman, “cannot be necessary for a Magistrate 
to bind over every witness who is examined before him in support of a 
charge of felony, because it must often happen that some of the witnesses 
who are examined before the committing Magistrate really know nothing 
of the case, and, on inquiry, the whole of what they have to state may be 
hearsay only. The Magistrate is only to bind over those whose evidence 
is material to the case.” 

The commitment will be as in the Form T.1.; and it would be 
advisable that the Magistrate should, for the guidance of the gaoler, 
direct the words ‘Quarter Sessions,” or ‘‘ Supreme Court,” to be inserted 
im the margin of the commitment. 

Where the accused is remanded, the caution required to be given by the 
Justices, in section 18, should not be given at the time of the remand, but 
should be deferred until “ after the examination of all the witnesses on 
the part of the prosecution.” 

Notwithstanding the warrant of remand having been made out for 
eight days, and the party accused committed to the gaoler’s custody 
thereunder, the Justice may, nevertheless, before the expiration of eight 
days, order the accused to be again brought before him. This is a very 
convenient provision, particularly where the presence of witnesses can be 
procured earlier than anticipated. No Form of order is given in the Act 
in the case ; but one will be found post, Part LI. 

Remanding Accused].—Should the Magistrates not commit for trial, on 
the ground of absence of witnesses, they are empowered by the 21st section of 
this Act, in consequence of such absence, “ or any other reasonable cause,” 
to remand the accused from time to time, for a period not exceeding eight 
clear days; an expression which may either mean several remands, each 
not exceeding eight days ; or several remands, not exceeding in the whole 
eight days. The former was probably intended, and is, perhaps, the true 
sense in which it should be read. When the remand is for eight days, it 
must be by warrant, according to the Form (Q. 1.); if the remand be 
only for three days, it may be by verbal order; but in cither case bail 
may be taken for the re-appearance of the prisoner, according to the 
Form (Q. 2.), accompanied by a notice to the accused and his sureties, 
according to the Form (Q. 3). On the accused being brought up for fur- 
ther examination after a remand, the proceedings should be commenced by 
reading over all the examinations and depositions previously taken, and 
the additional evidence is then gone into with the same formalities. In 
the event of his non-appearance at the appointed time, the recognizance 
may be transmitted to the Clerk of the Peace, to be proceeded upon as other 
recognizances, upon any Justice who may be present certifying the fact 
of the non-appearance of the defendant. (Sch. Q. 4). 

Where the accused is committed for trial after he has been brought up 
on remand, the warrant of commitment should run thus :— 


«& To the Keeper of, &c., (or constable). Whereas A. B. was this 
day brought up by you, the Keeper of, &c., (or constable), and further 
charged before me, J. S., one of her Majesty’s Justices, &c., for that, &c., 
(stating shortly the offence), and by me now here ordered to be committed 
for trial. These are therefore to command you, the said Keeper, (or con- 
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stable), to take back the said A. B. to the said /House of Correction, or 
Gaol), and there safely keep him in your custody until he shall be thence 
delivered by duc course of law. Given under my hand and seal, this 
| day of , in the year of our Lord at 
. in the Colony aforesaid. 
(Scal and Signature) “J. S.” 


By s. 27, parties committed for trial, or bailed, are entitled, after all the 
examinations have been completed, to copies of the depositions, on payment 
of the fee fixed, from the ofticer or person having the custody of the same. 
On this subject, the 3rd section of 14 Vic., No. 43,—the Act adopting 
Jervis’s Acts, —contains some further regulations. 

If the accused, however, has been discharged by the Magistrate, or if, 
instead of being committed for trial, he has been committed to gaol 
until he should give sufficient surcties for keeping the peace, and for 
appearing at the Sessions or Assizes, to do what would be then enjoined 
by the Courts, he would not be entitled to copies. (Ex parte Humphries, 
19 L. J. Q. B., 189; R. v. Davies, 1 L. M. & P., 323). 

It remains only to call attention to ss. 16 and 20 of the Act under 
consideration to accomplish the object in view of this portion of the work ; 
viz., an exposition of the duties of Justices under 11 & 12 Vic., e. 42, 
in matters of most ordinary occurrence, or of chief importance. 

Compelling witnesses’ attendance, and binding them over, §e.J—By s. 16, 
a summons, in the Form (L. 1.) may be issued by any one Justice, on an 
oath being made that the person within the Justice’s jurisdiction is likely 
to give material evidence for the prosecution. Service mav be personal, 
or at the party’s abode; if summons disobeyed, a warrant may be issued 
on proof of service, according to the Form (L. 2.); or, if a Justice is 
satisfied by oath that the witness will not attend without being com- 
pelled, a warrant in the first instance may be granted. On the appearance 
of the witness, and his refusal to be examined or to answer questions, he 
may be committed to prison for a period not exceeding seven days. 
A witness cannot refuse to attend, upon being served with a suinmons or 
subpeena, until his expenses are paid. A tender of his expenses is not 
necessary in indictable cases, as in summary convictions. Although the 
witness be not summoned, or apprehended on a warrant, he may be com- 
mitted for refusing to be examined. (S. 16). 

By s. 20, the Justice taking the examinations is to bind over (n) the 
prosecutor and the witnesses to appear and give evidence at the trial, by 
recognizance, according to Form (O. 1.), which must specify the trade, 
- residence, &c., of the persons bound. Notice is at the same time to be 
given to the party bound in the Form (O. 2.) Witnesses refusing to 
enter into the same, may be committed until after the trial of accused by 
warrant in Form (P. 1.), unless recognizance sooner acknowledged. If 
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(m) In case the owner of goods, &c., should be unwilling to prosecute. the 
Justices may bind over the constable or other person to do so, and bind over the 
owner to give evidence, and commit the latter for refusing to enter into the recog- 
nizance ; but a prosecutor only, who does not give evidence, cannot be committed 
under this section, nor, indeed, under any other. 
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accused not committed or held to bail for the offence, anv Justice may 
discharge the witnesses from gaol by an order according to Form (P. 2.) 

The above sections are so plain and particular in their enactments, as to 
render it unnecessary to make any further analysis of their contents than 
what has just been given. With the help of the Forms to which they 
refer, the Justices can hardly go astray in acting under their respective 
provisions. See, post, ‘* Witness.” 

Restoration of prisoner's property].—Justices have, in certain cases, 
the same powers as those possessed by the Judge at the trial, to order the 
restoration of property belonging to the prisoner taken possession of by 
the coustable on his apprehension. In such cases, the Justices will con- 
sider whether or not there is any connection between the subject-matter 
of the charge and the property sought to be returned; or, whether or not 
the property is the subject of crimes which may form the subject of 
inquiry. If it appears not to be, they will act wisely in ordering it to be 
restored, provided it be in itself of a harmless nature. (See the remarks 
of Mr. Justice Patteson on this subject, in R. v. O'Donnell, 7 C. & P., 
138; and also s. 26 of 11 & 12 Vic., c. 42, enabling Justices to order any 
money found upon the prisoner to be applied to or towards the payment 
of the expenses of conveying him to prison). With regard to bailing 
the accused, see, ante, * Bail,” p. 32. 

Where the accused does not make any statement, declining,—as he some- 
times does, by the advice of his attorney,—to do so, or replying of his own 
accord, that he has nothing to say, the following Memorandum should be 
made and signed by the Justice, the entry being written after the jurat to 
the depositions :— 

s The above-named accused A. B., after having been duly cautioned, 
declines (under the advice of his Attorney) to make any statement; (or, 
says he has nothing to say). 

(Signature of Justice) “J. 8S.” 
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JUSTICES. 
No. 2. 
Anno Unpecimo & DuopeEcimMo Victor1£ REGINA.—CAP. XLIII. 


An Act to facilitate the performance of the Duties of Justices of 
the Peace out of Sessions, within England and Wales, with 
respect to summary Convictions and Orders. [14th August, 
1848]. 

I. In all cases where information shall be laid or complaint made of 
offences committed, Justices may issue summons to persons to answer the 
same.—How summons to be served.—Justices not obliged to issue sum- 
monses in certain cases.—WNo objection allowed for want of form].— 
Whereas it would conduce much to the improvement of the Administra- 
tion of Justice within England and Wales, so far as respects Summary Con- 
victions, and Orders to be made by Her Majestv’s Justices of the Peace 
therein, if the several Statutes and parta of Statutes relating to the duties 
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of such Justices in respect of such Summary Convictions and Orders were 
consolidated, with such additions and alterations as may be deemed neces- 
sary, and that such duties should be clearly defined by such positive 
enactment: Be it therefore declared and enacted by the Queen’s most 
Excellent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, That in all cases where an 
information shall be laid before one or more of Her Majesty’s Justices of 
the Peace for any county, riding, division, liberty, city, borough, or place 
within England or Wales, that any person has committed or is suspected 
to have committed any offence or act within the jurisdiction of such 
Justice or Justices for which he is liable by law, upon a summary con- 
viction for the same before a Justice or Justices of the Peace, to be 
imprisoned ur fined, or otherwise punished, and also in all cases where a 
complaint shall be made to any such Justice or Justices upon which he or 
they have or shall have authority by law to make any order for the pay- 
ment of money or otherwise, then and in every such case it shall be 
lawful for such Justice or Justices of the Peace to issue his or their 
summons (A.) directed to such person, stating shortly the matter of such 
information or complaint, and requiring him to appear at a certain time 
and place before the same Justice or Justices, or before such other Justice 
or Justices of the same county, riding, division, liberty, city, borough, or 
place as shall then be there, to answer to the said information or complaint, 
and to be further dealt with according to law; and every such summons 
shall be served by a constable or other peace officer, or other person to 
whom the same shall be delivered, upon the person to whom it is so 
directed, by delivering the same to the party personally, or by leaving the 
same with some person for him at his last or most usual place of abode ; 
and the constable, peace officer, or person who shall serve the same in 
manner aforesaid, shall attend at the time and place and before the 
Justices in the said summons mentioned, to depose, if necessary, to the 
service of the said summons: Provided always, that nothing herein men- 
tioned shall oblige any Justice or Justices of the Peace to issue any such 
summons in any case where the application for any order of Justices is by 
law to be made ex parte: Provided alzo, that no objection shall be taken 
or allowed to any information, complaint, or summons, for any alleged 
defect therein in substance or in form, or for any variance between such 
information, complaint, or summons, and the evidence adduced on the part 
of the informant or complainant at the hearing of such information or 
complaint as hereinafter mentioned; but if any such variance shall appear 
to the Justice or Justices present and acting at such hearing to be such 
that the party so summoned and appearing has been thereby deceived or 
misled, it shall be lawful for such Justice or Justices, upon such terms as 
he or they shall think fit, to adjourn the hearing of the case to some 
future day. 

II. Zf summons be not obeyed, Justice may issue warrant ; or may issue 
warrant in the first instance ; or if summons, having been duly served, be 
not obeyed, the Justices may proceed ex parte].—That if the person so 
served with a summons as aforesaid shall not be and appear before the 
Justice or Justices at the time and place mentioned in such summons, and 


JUSTICES.—NO. 2. 193 


it shall be made to appear to such Justice or Justices, by oath or affirma- 
tion, that such summons was so served what shall be deemed by such 
Justice or Justices to be a reasonable time before the time therein appointed 
for appearing to the same, then it shall be lawful for such Justice or 
Justices, if he or they shall think fit, upon oath or affirmation being made 
before him or them substantiating the matter of such information or com- 
plaint to his or their satisfaction, to issue his or their warrant (B.) to 
apprehend the party so summoned, and to bring him before the same 
Justice or Justices, or before some other Justice or Justices of the Peace 
in and for the same county, riding, division, liberty, city, borough, or 
place, to answer to the said information or complaint, and to be further 
dealt with according to law; or upon such information being laid as afore- 
said for any offence punishable on conviction, the Justice or Justices before 
whom such information shall have been laid, may, if he or they shall think 
fit, upon oath or affirmation being made before him or them substantiating 
the matter of such information to his or their satisfaction, instead of issuing 
such summons as aforesaid, issue in the first instance his or their warrant 
(C.) for appreh2nding the person against whom such information shall have 
been so laid, and bringing him before the same Justice or Justices, or 
before some other Justice or Justices of the Peace in and for the same 
county, riding, division, liberty, city, borough, or place, to answer to the 
said information, and to be further dealt with according to law; or if 
where a summons shall be so issued as aforesaid, and upon the day and at 
the place appointed in and by the said summons for the appearance of the 
party so summoned, such party shall fail to appear accordingly in obe- 
dience to such summons, then and in every such case, if it be proved upon 
oath or affirmation to the Justice or Justices then present that such sum- 
mons was duly served upon such party a reasonable time before the time 
so appointed for his appearance as aforesaid, it shall be lawful for such 
Justice or Justices of the Peace to proceed ex parte to the hearing of such 
information or complaint, and to adjudicate thereon, as fully and effectually, 
to all intents and purposes, as if such party had personally appeared before 
him or them in obedience to the said summons. 

IIL Form of Warrant.— Where and how warrant may be executed.— 
Certain Provisions of 11 § 12 Vict., c. 42, as to backing of warranis, to 
extend to warrants issued under this Act.—WNo objection allowed for want 
of form in the warrant, or for any variance between it and the evidence 
adduced ; but if the party charged is deceived by the variation, he may be 
committed or discharged upon recognizance ; but if he fail to re-appear, 
the Justice may transmit the recognizance to the Clerk of the Peace|.—That 
every such warrant to apprehend a defendant, that he may answer to any 
such information or complaint as aforesaid, shall be under the hand and 
seal or hands and seals of the Justice or Justices issuing the same, and 
may be directed either to any constable or other person by name, or gene- 
rally to the constable of the parish or other district within which the 
rame is to be executed, without naming him, or to such constable and all 
other constables within the county or other district within which the Jus- 
tice or Justices issuing such warrant hath or have jurisdiction, or gene- 
rally to all the constables within such last-mentioned county or district, 
and it shall state shortly the matter of the information or complaint on 
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which it is founded, and shall name or otherwise describe the person 
against whom it has been issued, and it shall order the constable or other 
person to whom it is directed to apprebend the said defendant, and to 
bring him before one or more Justice or Justices of the Peace (as the case 
may require) of the same county, riding, division, liberty, city, borough, 
or place, to auswer to the said information or complaint, and to be further 
dealt with according to law; and that it shall not be necessary to make 
such warrant returnable at any particular time, but the same may remain 
in full force until it shall be executed ; and such warrant may be executed 
by apprehending the defendant at any place within the county, riding, 
division, liberty, city, borough, or place within which the Justices issuing 
the same shall have jurisdiction, or, in case of fresh pursuit, at any 
place in the next adjoining county or place within seven miles of the 
border of such first-mentioned county, riding, division, liberty, city, bo- 
rough, or place, without having such warrant backed as hereinafter men- 
tioned; and in all cases where such warrant shall be directed to all 
constables or peace officers within the county or other district within which 
the Justice or Justices issuing the same shall have jurisdiction, it shall be 
lawful for any conxtable, headborough, tithingman, borsholder, or other 

ce officer for any parish, township, hamlet, or place situate within the 
limits of the jurisdiction for which such Justice or Justices shall have 
acted when he or they granted such warrant, to execute such warrant in 
like manner as if such warrant were directed specially to such constable 
by name, and notwithstanding that the place in which such warrant shall 
be executed shall not be within the parish, township, hamlet, or place for 
which he shall be such constable, headborough, tithiagman, borsholder, or 
other peace officer ; and such of the provisions and enactments contained 
in acertain Act of Parliament made and passed in this present Session of 
Parliament, intituled, ‘‘ An Act to facilitate the performance of the duties 
of Justices of the Peace out of Sessions within England and Wales, with 
respect to persons charged with indictable offences,” as to the backing of 
any warrant, and the indorsement thereon by a Justice of the Peace or 
other officer, authorizing the person bringing such warrant, and all other 
persons to whoin the same was originally directed, to execute the same 
within the jurisdiction of the Justice or officer so making such indorse- 
ment, as are applicable to the provisions of this Act, shall extend to all 
such warrants, and to all warrants of commitment issued under and by 
virtue of this Act, in as full and ample a manner as if the said several 
provisions and enactinents were here repeated and made parts of this Act : 
Provided always, that no objection shall be taken or allowed to any such 
warrant to apprehend a defendant so issued upon any such information or 
complaint as aforesaid under or by virtue of this Act, for any alleged 
defect therein in substance or in form, or for any variance between it and 
the evidence adduced on the part of the informant or complainant as here- 
inafter mentioned ; but if any such variance shall appear to the Justice or 
Justices present and acting at such hearing to be such that the party so 
apprehended under such warrant has been thereby deceived or misled, it 
shall be lawful for such Justice or Justices, upon such terms as he or they 
shall think fit, to adjourn the hearing of the case to some future day, and 
in the meantime to commit (D.) the said defendant to the house of correc- 
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tion or other prison, lock-up house, or place of security, or to such other 
custody as the said Justice or Justices shall think fit, or to discharge him 
upon his entering into a recognizance (E.), with or without surety or 
sureties, at the discretion of such Justice or Justices, conditioned for his 
appearance at the time and place to which such hearing shall be so ad- 
journed: Provided always, that in all cases where a defendant shall be 
discharged upon recognizance as aforesaid, and shall not afterwards appear 
at the time and place in such recognizance mentioned, then the said Jus- 
tice who shall have taken the said recognizance, or any Justice or Justices 
who may then be there present, upon certifying (F.) upon the back of the 
said recognizance the nonappearance of the defendant, may transmit such 
recognizance to the Clerk of the Peace of the county, riding, division, 
liberty, city, borough, or place within which such recognizance shall have 
been taken, to be proceeded upon in like manner as other recognizances, 
and such certificate shall be deemed sufficient prima facie evidente of 
such nonappearance of the said defendant. (See section 4 of 14 Vic., 
No. 43). 

IV. — of the property of partners, §c.; of the property of 
counties ; of the property tn goods provided for the poor ; of the property in 
materials for parish roads ; of the property in materials for turnpike roads, 
&c.; of the property of Commissioners of sewers |.—That in any information 
or complaint, or the proceedings thereon, in which it shall be necessary to 
state the ownership of any property belonging to or in the possession of part- 
ners, joint tenants, parceners, or tenants in common, it shall be sufficient to 
name one of such persons, and to state the property to belong to the person 
so named and another or others, as the case may be, and whenever in any 
information or complaint, or the proceedings thereon, it shall be necessary 
to mention, for any purpose whatsoever, any partners, joint tenants, 
parceners, or tenants in common, it shall be sufficient to describe them in 
manner aforesaid ; and whenever in any such information or complaint, or 
the proceedings thereon, it shali be necessary to describe the ownership of 
any work or building made, maintained, or repaired at the expense of any 
county, riding, division, liberty, city, borough, or place, or of any materials 
for the making, altering, or repairing of the same, they may be therein 
described as the property of the inhabitants of such county, riding, division, 
liberty, city, borough, or place reapectively; and all goods provided by 
parish officers for the use of the poor may in any such information or com- 
plaint, or the proceedings thereon, be described as the goods of the church- 
wardens and overseers of the poor of the parish, or of the overseers of the 
poor of the township or hamlet, or of the guardians of the poor of the 
union to which the same belong, without naming any of them; and all 
materials and tools provided for the repair of highways at the expense of 
parishes or other districts in which such highways may be situate, may be 
therein described as the property of the surveyor or surveyors of such 
highways respectively, without naming him or them; and all the materials 
or tools provided for making or repairing any turnpike road, and buildings, 
gates, lamps, boards, stones, posts, fences, or other things erected or pro- 
vided for the purpose of any such turnpike road, may be described as the 
property of the commissioners or trustees of such turnpike road, without 
naming them; and all property of the commissioners of sewers of any 
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district may be described as the property of such commissioners, without 
naming them. 

V. Prosecution and punishment of aiders and abettors tn the commission 
of offences|.—That. every person who shall aid, abet, counsel, or procure 
the commiasion of any offence which is or hereafter shall be punishable on 
summary conviction, shall be liable to be proceeded against and convicted 
for the same, either together with the principal offender, or before or after 
his conviction, and shall be liable on conviction to the same forfeiture and 
punishment as such principal offender is or shall be by law liable, and may 
be proceeded against and convicted either in the county, riding, division, 
liberty, city, borough, or place where such principal offender may be con- 
victed, or in that in which such offence of aiding, abetting, counselling, 
or procuring may have been committed. 

VI. Provisions of 11 & 12 Vic., c. 42, as to Justices in one county, Gœ., 
acting in another to extend to this Act].—That such of the provisions and 
enactments in the Act aforesaid made and passed in the present Session of 
Parliament, intituled, ‘‘ An Act to facilitate the performance of the duties 
of Justices of the Peace out of Sessions within England and Wales, with 
respect to persons charged with indictable offences,” whereby a Justice of 
the Peace for one county, riding, division, liberty, city, borough, or place 
may act for the same whilst residing or being in an adjoining county, 
riding, division, liberty, city, borough, or place of which he is also a Justice 
of the Peace, or whereby a Justice of the Peace for any county at large, 
riding, division, or liberty, may act as such within any city, town, or pre- 
cinct next adjoining thereto or surrounded thereby, being a county of itself, 
or otherwise having exclusive jurisdiction, as are applicable to the provi- 
sions of this Act, shall be deemed to be incorporated into this Act, and to 
extend to all acts required of or to be performed by Justices of the Peace, 
under or by virtue of this Act, in as full and ample a manner as if the 
said provisions and enactments were here repeated and made parts of this 
Act. 

VII. Power to Justice to summon witnesses to attend and give evidence ; 
"sf summons be not ubeyed, Justices may issue warrant ; in certain cases, 
may issue warrant tn the first instance. —Persons appearing on summons, 
&c., refusing to be examined, may be committed] —That if it shall be 
made to appear to any Justice of the Peace, by the oath or affirmation of 
any credible person, that any person within the jurisdiction of such Justice 
is likely to give material evidence in behalf of the prosecutor or com- 
plainant or defendant, and will not voluntarily appear for the purpose of 
being examined as a witness at the time and place appointed for the 
hearing of such information or complaint, such Justice may and is hereby 
required to issue his summons (G. 1.) to such person under his hand 
and seal, requiring him to be and appear at a time and place mentioned 
in such summons, before the said Justice, or before such other Justice 
or Justices of the Peace for the same county, riding, division, liberty, 
city, borough, or place as shal! then be there, to testify what he shall 
know concerning the matter of the said information or complaint; and 
if any person so summoned shall neglect or refuse to appear at the time 
and place appointed by the said summons, and no just excuse shall be 
offered for such neglect or refusal, then, (after proof upon oath or affirma- 
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tion of such summons having been served upon such person, either per- 
sonally or by leaving the same for him with some person at his last or most 
usual place of abode, and that a reasonable sum was paid or tendered to 
bim for his costs and expenses in that behalf), it shall be lawful for the 
Justice or Justices before whom such person should have appeared to issue 
a warrant (G. 2.) under his or their hands and seals to bring and have 
such person, at a time and place to be therein mentioned, before the Justice 
who issued the said summons, or before such other Justice or Justices of 
the Peace for the same county, riding, division, liberty, eity, borough, or 
place, as shall then be there, to testify as aforesaid, and which said warrant 
may, if necessary, be backed as hereinbefore is mentioned, in order to its 
being executed out of the jurisdiction of the Justice who shall have issued 
the same; or if such Justice shall be satisfied by evidence upon oath or 
affirmation, that it is probable that such person will not attend to give 
evidence without being compelled so to do, then, instead of issuing such 
summons, it shall be lawful for him to issue his warrant (G. 3.) in the 
first instance, and which, if necessary, may be backed as aforesaid ; and if 
on the appearance of such person so summoned before the said last- 
mentioned Justice or Justices, either in obedience to the said summons or 
upon being brought before him or them by virtue of the said warrant, 
such person shall refuse to be examined upon oath or affirmation con- 
cerning the premises, or shall refuse to take such oath or affirmation, or 
having taken such oath or affirmation, shall refuse to answer such questions 
concerning the premises as shall then be put to him, without offering any 
just excuse for such refusal, any Justice of the Peace then present, and 
having there jurisdiction, may by warrant (G. 4.) under his hand and seal 
commit the person so refusing to the common gaol or house of correction 
for the county, riding, division, liberty, city, borough, or place where such 
person so refusing shall then be, there to remain and be imprisoned for any 
time not exceeding seven days, uuless he shall in the meantime consent 
to be examined and to answer concerning the premises. (17 Vic., No. 39,8. 8). 

VIII. Complaints for an order need not be in writing |.—That in all 
eases of complaints upon which a Justice or Justices of the Peace may 
make an order for the payment of money, or otherwise, it shall not be 
mecessary that such complaint shall be in writing, unless it shall be 
required to be so by some particular Act of Parliament upon which such 
complaint shall be framed. 

IX. As to proceedings upon informations for offences punishable on 
summary convictions.— The party charged, tf deceived by variation 
between information and evidence, may be committed or discharged upon 
recognizance; but if he fail to re-appear, the Justice may transmit the 
recognizance to the Clerk of the Peace}.—That in all cases of informations 
for any offences or acts punishable upon summary conviction any variance 
between such information and the evidence adduced in support thereof as 
to the time at which such offence or act shall be alleged to have been 
committed shall not be deemed material, if it be proved that such informa- 
tion was, in fact, laid within the time limited by law for laying the same; 
and any variance between such information and the evidence adduced in 
support thereof, as to the parish or township in which the offence or act 
shall be alleged to have been committed, shall not be deemed material, 
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provided that the offence or act be proved to have been committed within 
the jurisdiction of the Justice or Justices by whom such inforination shall 
be heard and determined; and if any such variance, or any variance in 
any other respect between such information and the evidence adduced in 
support thereof, shall appear to the Justice or Justices present and acting 
at the hearing to be such that the party charged by such information has 
been thereby deceived or misled, it shall be lawful for such Justice or 
Justices, upon such terms as he or they shall think fit, to adjourn the 
hearing of the case to some future day, and in the meantime to commit 
(D.} the said defendant to the house of correction or other prison, lock-up 
house, or place of security, or to such other custody as the said Justice or 
Justices shall think fit, or to discharge him, upou his entering into a 
recognizance (E.) with or without surety or sureties, at the discretion of 
such Justice or Justices, conditioned for his appearance at the time and 
place to which such hearing shall be so adjourned : Provided always, that 
in all cases where a defendant shall be discharged upon recognizance as 
aforesaid, and shall not afterwards appear at the time and place in such 
recognizance mentioned, then the said Justice who shall have taken the 
said recognizance or any Justice or Justices who may then be there pre- 
sent, upon certifying (F.) upon the back of the said recognizance the non- 
appearance of the defendant, may transmit such recognizance to the Clerk 
of the Peace of the county, riding, division, liberty, city, borough, or 
place within which such recognizance shall have been taken, to be pro- 
ceeded upon in like manner as other recognizances, and such certificate 
shall be deemed sufficient primd facie evidence of such non-appearance of 
the said defendant. 

X. Manner of making complaint or laying information.— When war- 
rant issued in the first instunce, information to be upon oath, &c.|— 
That every such complaint upon which a Justice or Justices of the Peace 
is or are or shall be authorized by law to make an order, and that every 
information for any offence or act punishable upon summary conviction, 
unless some particular Act of Parliament shall otherwise require, may 
respectively be made or laid without anv oath or affirmation being made 
of the truth thereof; except in cases of informations where the Justice or 
Justices receiving the same shall thereupon issue his or their warrant in 
the first instance to apprehend the defendant as aforesaid, and in every 
such case where the Justice or Justices shall issue his or their warrant in 
the first instance, the matter of such information shall be substantiated by 
the oath or affirmation of the informant, or by some witness or witnesses 
on his behalf, before any such warrant shall be issued ; and every such com. 
plaint shall be for one matter of complaint only, and not for two or more 
matters of complaint; and every such information shall be for one offence 
only, and not for two or more offences; and every such complaint or infor- 
mation may be laid or made by the complainant or informant in person, or 
by his Counsel or Attorney or other person authorized in that behalf. 

XI. Time limited for such complaint or information |.—That in all 
cases where no time is already or shall hereafter be specially limited for 
making any such complaint or laying any such information in the Act or 
Acts of Parliament relating to each particular case, such complaint shall 
be made and such information shall be laid within six calendar months 
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from the time when the matter of such complaint or information respectively 
arose. 
XII. As to the hearing of complaints and informations.—Places tn 
which Justices shall sit to hear complaints, &c., to be deemed an open 
Court.—Parties allowed to plead by Counsel or Attorney | —That every 
such complaint and information shall be heard, tried, determined, and 
adjudged by one or two or more Justice or Justices of the Peace, as shall 
be directed by the Act of Parliament upon which such complaint or 
information shall be framed, or such other Act or Acts of Parliament as 
there may be in that behalf; and if there be no such direction in any such 
Act of Parliament, then such complaint or information may be heard, tried, 
determined, and adjudged by any one Justice of the Peace for the county, 
riding, division, liberty, city, borough, or place where the matter of such 
information shall have arisen; and the room or place in which such Justice 
or Justices shall sit to hear and try any such complaint or information 
shall be deemed an open and public Court, to which the public generally 
may have access, so far as the same can conveniently contain them; and 
the party against whom such complaint is made or information laid shall 
be admitted to make his full answer and defence thereto, and to have the 
witnesses examined and cross-examined by Counsel or Attorney on his 
behalf; and every complainant or informant in any such case shall be at 
liberty to conduct such complaint or information respectively and to have 
the witnesses examined and cross-examined by Counsel or Attorney on 
his behalf. 
XIII. If defendant does not appear, Justices may proceed to hear and 
. determine, or issue warrant, and adjourn the hearing till defendant ts 
apprehended. — If defendant appear, and complainant, dc., does not, 
ustice may dismiss the complaint, &c., or, at discretion, adjourn hearing 
and commit or discharge defendant upon recognizances ; but tf he fail to 
re-appear, the Justice may transmit the recognizance to the Clerk of the 
Peace.—If both parties appear, Justice to hear and determine the case].— 
That if at the i and ac appointed in and by the summons aforesaid 
for hearing and determining such complaint or information, the defendant 
against whom the same shall have been made or laid shall not appear when 
called, the constable or other person who shall have served him with the 
summons in that behalf shall then declare, upon oath, in what manner he 
served the said summons; and if it appear to the satisfaction of any 
Justice or Justices that he duly served the said summons, in that case 
such Justice or Justices may proceed to hear and determine the case in the 
absence of such defendant, or the said Justice or Justices, upon the non- 
appearance of such defendant as aforesaid, mav, if he or they think fit, 
issue his or their warrant in manner hereinbefore directed, and shall 
adjourn the hearing of the said complaint or information until the said 
defendant shall be apprehended ; and when such defendant shall afterwards 
be apprehended under such warrant he shall be brought before the same 
Justice or Justices, or some other Justice or Justices of the same county, 
riding, division, liberty, citv, borough, or place, who shall thereupon, 
either by his or their warrant (H.) commit such defendant to the house of 
correction or other prison, lock-up house, or place of security, or, if he or 
they think fit, verbally to the custody of the constable or other person 
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who shall have apprehended him, or to such other safe custody as he or 
they shall deem fit, and order the said defendant to be brought up, at a 
certain time and place, before such Justice or Justices of the Peace as 
shall then be there, of which said order the complainant or informant shall 
have due notice; or if upon the day and at the place so appointed as afore- 
said such defendant shall attend voluntarily in obedience to the summons 
in that behalf served upon him, or shall be brought before the said Justice 
or Justices bv virtue of any warrant, then, if the complainant or informant, 
having had such notice as aforesaid, do not appear by himself, his Counsel 
or Attorney, the said Justice or Justices shall dismiss such complaint or 
information, unless for some reason he or they shall think proper to adjourn 
the hearing of the same unto some other day, upon such terms as he or 
they shall think fit, in which case such Justice or Justices may commit 
(D.) the defendant in the meantime to the house of correction or other 
prison, lock-up house, or place of security, or to such other custody as 
such Justice or Justices shall think fit, or may discharge him, upon his 
entering into a recognizance (E.) with or without surety or sureties, at the 
discretion of such Justice or Justices, conditioned for his appearance at 
the time and place to which such hearing shall be so adjourned; and if 
such defendant shall not afterwards appear at the time and place mentioned 
in such recognizance, then the said Justice who shall have taken the said 
recognizance, or any Justice or Justices who may then be there present, 
upon certifying (F.) on the back of the recognizance the non-appearance 
of the defendant, may transmit such recognizance to the Clerk of the 
Peace of the county, riding, division, liberty, city, borough, or place 
within which the offence shall be laid to have been committed, to be pro- 
ceeded upon in like manner as other recognizances, and such certificate 
shall be deemed sufficient prima facie evidence of such non-appearance 
of the said defendant; but if both parties appear, either personally or by 
their respective Counsel or Attorneys, before the Justice or Justices who 
are to hear and determine such complaint or information, then the said 
Justice or Justices shall proceed to hear and determine the same. /Id., 8. 16). 

XIV. Proceedings on the hearing of complaints and informations.— 
Proviso|.—That where such defendant shall be present at such hearing 
the substance of the information or complaint shall be stated to him, and 
he shall be asked if he have any cause to show why he should not be 
convicted, or why an order should not be made against him, as the case 
may be, and if he thereupon admit the truth of such information or com- 
plaint, and show no cause or no sufficient cause why be should not be 
convicted, or why an order should not be made against him, as the case 
may be, then the Justice or Justices present at the said hearing shall con- 
vict him or make an order against him accordingly; but if he do not 
adinit the truth of such information or complaint as aforesaid, then the 
raid Justice or Justices shall proceed to hear the prosecutor or complainant, 
and such witnesses as he may examine, and such other evidence as he may 
adduce, in support of his information or complaint respectively, and also 
to hear the defendant and such witnesses as he may examine and such 
other evidence as he may adduce in his defence, and also to hear such 
witnesses as the prosecutor or complainant may examine in reply, if such 
defendant shall have examined any witnesses or given any evidence other 
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than as to his the defendant’s general character; but the prosecutor or 
complainant shall not be entitled to make any observations in reply upon 
the evidence given by the defendant, nor shall the defendant be entitled to 
make any observations in reply upon the evidence given by the prosecutor 
or complainant in reply as aforesaid; and the said Justice or Justices, 
having heard what each party shall have to say as aforesaid, and the 
witnesses and evidence so adduced, shall consider the whole matter, and 
determine the same, and shall convict or make an order upon the defendant, 
or dismiss the information or complaint, as the case may be; and if he or 
they convict or make an order against the defendant, a minute or memo- 
randum thereof shall then be made, for which no fee shall be paid, and the 
conviction (I. 1-3.) or order (K. 1-3.) shall afterwards be drawn up by the 
said Justice or Justices in proper form, under his or their hand and seal or 
hands and seals, and he or they shall cause the same to be lodged with the 
Clerk of the Peace, to be by him filed among the Records of the General 
Quarter Sessions of the Peace; or if the said Justice or Justices shall 
dismiss such information or complaint, it shall be lawful for such Justice 
or Justices, if he or they shall think fit, being required so to do, to make 
an order of dismissal of the same (L.) and shall give the defendant in that 
behalf a certificate thereof (M.) which said certificate afterwards, upon 
being produced, without further proof, shall be a bar to any subsequent 
information or complaint for the same matters respectively against the 
same party: Provided always, that if the information or complaint in any 
such case shall negative any exemption, exception, proviso, or condition in 
the Statute on which the same shall be framed, it shall not be necessary 
for the prosecutor or complainant in that behalf to prove such negative, 
but the defendant may prove the affirmative thereof in his defence, if he 
would have advantage of the same. (17 Vic., No. 39, ss. 15, 16, post). 

AV. Prosecutors and complainants in certain cases to be deemed com- 
petent witnesses, and examined on oath, &c.|—That every prosecutor of 
any such information, not having any pecuniary interest in the result of 
the same, and every complainant in any such complaint as aforesaid, 
whatever his interest may be in the result of the same, shall be a com- 
petent witness to support such information or complaint respectively ; and 
every witness, at any such hearing as aforesaid, shall be examined upon 
oath or affirmation, and the Justice or Justices before whom any such 
witness shall appear for the purpose of being so examined shall have full 
power and authority to administer to every such witness the usual oath or 
affirmation. See “ Oaths,” post, and 17 Vic., No. 39, s. 14). 

AVI. Power to Justices to adjourn the hearing of cases, and commit 
defendant, or suffer him to go at large, or discharge him upon his own 
recognizance; but if he fail to re-appear, the Justice may transmit the 
recognizance to the Clerk of the Peace].—That before or during such 
hearing of any such information or complaint it shall be lawful for any one 
Justice, or for the Justices present, in their discretion, to adjourn the 
hearing of the same to a certain time and place to be then appointed and 
stated in the presence and hearing of the party or parties, or their respec- 
tive Attorneys or Agents then present, and in the meantime the said J ustice 
or Justices may suffer the defendant to go at large, or may commit (D.) him 
to the common gaol or house of correction, or other prison, lock-up house, 
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or place of security in the county, riding, division, liberty, city, borough, 
or place for which such Justice or Justices shall be then acting, or to such 
other safe custody as the said Justice or Justices shall think fit, or may 
discharge such defendant, upon his entering into a recognizance (E.), with 
or without surety or sureties, at the discretion of such Justice or Justices, 
conditioned for his appearance at the time and place to which such hearing 
or further hearing shall be adjourned ; and if at the time or place to which 
such hearing or further hearing shall be so adjourned either or both of the 
parties shall not appear personally, or by his or their Counsel or Attorneys 
respectively, before the said Justice or Justices, or such other Justice or 
Justices as shall then be there, it shall be lawful for the Justice or Justices 
then there present, to proceed to such hearing or further hearing as if such 
party or parties were present; or if tke prosecutor or complainant shall 
not appear, the said Justice or Justices may dismiss such information or 
complaint, with or without costs, as to such Justices shall seem fit: Pro- 
vided always, that in all cases where a defendant shall be discharged on 
recognizance as aforesaid, and shall not afterwards appear at the time and 
place mentioned in such recognizance, then the said Justice or Justices 
who shall have taken the said recognizance, or any other Justice or 
Justices who may then be there present, upon certifying (F.) on the back 
of the recognizance the non-appearance of such accused party, may 
transmit such recognizance to the Clerk of the Peace of the county, 
riding, division, liberty, city, borough, or place within which such recog- 
nizance shall have been taken, to be proceeded upon in like manner as 
other recognizances, and such certificate shall be deemed sufficient primâ 
facie evidence of such non-appearance of the said defendant. 

XVII. Form of Convictions and Orders].—That in all cases of con- 
viction where no particular Form of such conviction is or shall be given by 
the Statute creating the offence or regulating the prosecution for the same, 
and in all cases of conviction upon Statutes hitherto passed, whether any 
particular Form of conviction have been therein given or not, it shall be 
lawful for the Justice or Justices who shall so convict to draw up his or 
their conviction on parchment or on paper in such one of the Forms of 
conviction (I. 1-3.) in the Schedule to this Act contained as shall be 
applicable to such case, or to the like effect; and where an order shall he 
made, and no particular Form of order is or shall be given by the Statute 
giving authority to make such order, and in all cases of orders to be made 
under the authority of any Statutes hitherto passed, whether any particular 
Form of order shall therein be given or not, it shall be lawful for the Justice 
or Justices by whom such order is to be made, to draw up the same in 
such one of the Forms of orders (K. 1-3.) in the Schedule to this Act con- 
tained as may be applicable to such case, or to the like effect; and in all 
cases where by any Act of Parliament authority is given to commit a 
person to prison, or to levy any sum upon his goods or chattels by distress, 
for not obeying any order of a Justice or Justices, the defendant shall be 
served with a copy of the minute of such order before any warrant of 
commitment or of distress shall issue in that behalf, and such order or 
minute shall not form any part of such warrant of commitment or of 
distress. (17 Vic., No. 39, ss. 9, 10, and 16). 

XVIII. Power to Justice to award costs, which shall be specified in 
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conviction or order of dismissal, and may be recovered by distress].— 
That in all cases of summary conviction or of orders made by a Justice or 
Justices of the Peace, it shall be lawful for the Justice or Justices making 
the same, in his or their discretion, to award and order in and by such 
conviction or order that the defendant shall pay to the prosecutor or com- 
plainant respectively such costs as to such Justice or Justices shall seem 
just and reasonable in that hehalf; and in cases where such Justice or 
Justices, instead of convicting or making an order as aforesaid, shall 
dismiss the information or complaint, it shall be lawful for him or them, 
in bis or their discretion, in and by his or their order of dismissal, to award 
and order that the prosecutor or complainant respectively shall pay to the 
defendant such costs as to such Justice or Justices shall seem just and 
reasonable, and the sums so allowed for costs shall in all cases be specified 
in such conviction or order or order of dismissal aforesaid, and the same 
ahall be recoverable in the same manner and under the same warrants as 
any penalty or sum of money adjudged to be paid in and by such convic- 
tion or order is to be recoverable; and in cases where there is no such 
penalty or sum to be thereby recovered, then such costs shall be recover- 
able by distress and sale of the goods and chattels of the party, and in 
default of such distress by imprisonment, with or without hard labour, 
for any time not exceeding one calendar month, unless such costs shall be 
sooner paid. 

XIX. Power to Justice to issue warrant of distress.—How warrant 
to be backed.— Where the issuing a warrant would be ruinous to defendant, 
or where there are no goods, Justice may commit him to prison |.—That 
where a conviction adjudges a pecuniary penalty or compensation to be paid, 
or where an order requires the payment of a sum of money, and by the 
Statute authorizing such conviction or order such penalty, compensation, 
or sum of money is to be levied upon the goods and chattels of the defen- 
dant by distress and sale thereof, and also in cases where by the Statute in 
that behalf no mode of raising or levying such penalty, compensation, or 
sum of money, or of enforcing the payment of the same, is stated or pro- 
vided, it shall be lawful for the Justice or Justices making such conviction 
or order, or for any Justice of the Peace for the same county, riding, 
division, liberty, city, borough, or place, to issue his or their warrant of 
distress (N. 1.2.) for the purpose of levying the same, which said warrant 
of distress shall be in writing, under the hand and seal of the Justice 
making the same; and if after delivery of such warrant of distress to the 
constable or constables to whom the same shall have been directed to be 
executed sufficient distress shall not be found within the limits of the 
jurisdiction of the Justice granting such warrant, then, upon proof alone 
being made on oath of the handwriting of the Justice granting such 
warrant before any Justice of any other county or place, such Justice of 
such other county or place shall thereupon make an indorsement (N. 3.) 
on such warrant, signed with his hand, authorizing the execution of such 
warrant within the limits of his jurisdiction, by virtue of which said 
warrant and indorsement the penalty or sum aforesaid, and costs, or so 
much thereof as may not have been before levied or paid, shall and may be 
levied by the person bringing such warrant, or by the person or persons 
to whom such warrant was originally directed, or by any constable or 
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other peace officer of such last-mentioned county or place, by distress and 
sale of the goods and chattels of the defendant in such other county or 
place: Provided always, that whenever it shall appear to any Justice of 
the Peace to whom application shall be made for any such warrant of 
distress as aforesaid that the issuing thereof would be ruinous to the 
defendant and his family, or wherever it shall appear to such Justice, by 
the confession of the defendant or otherwise, that he hath no goods or 
chattels whereon to levy such distress, then and in every such case it shall 
be lawful for such Justice, if he shall deem it fit, instead of issuing such 
warrant of distress, to commit such defendant to the house of correction, 
or if there be no house of correction within his jurisdiction, then to the 
common gaol, there to be imprisoned, with or without hard labour, for 
such time and in such manner as by law such defendant might be so com- 
mitted in case such warrant of distress had issued, and no goods or 
chattels could be found whereon to levy such penalty or sum and costs 
aforesaid. 

XX. Justice, after tssuing warrant, may suffer defendant to go at 
large, or order him into custody, until return be made, unless he gives 
security by recognizance; but if he fail to re-appear, the Justice may 
transmit the recognizance to the Clerk of the Peace|.—That in all cases 
where a Justice of the Peace shall issue any such warrant of distress it 
shall be lawful for him to suffer the defendant to go at large, or verbally 
or by a written warrant in that behalf to order the defendant to be kept 
and detained in safe custody until return shall be made to such warrant of 
distress, unless such defendant shall give sufficient security, by recog- 
nizance or otherwise, to the satisfaction of such Justice, for his appearance 
before him at the time and place appointed for the return of such warrant 
of distress, or before such other Justice or Justices for the same county, 
riding, division, liberty, city, borough, or place, as may then be there: 
Provided always, that in all cases where a defendant shall give security 
by recognizance as aforesaid, and shall not afterwards appear at the time 
and place in such recognizance mentioned, then the said Justice who shall 
have taken the said recognizance, or any Justice or Justices who may 
then be there present, upon certifying (F.) on the back of the recognizance 
the non-appearance of the defendant, may transmit such recognizance to 
the Clerk of the Peace of the county, riding, division, liberty, city, 
borough, or place within which the offence shall be laid to have been com- 
mitted, to be proceeded upon in like manner as other recognizances, and 
such certificate shall be deemed sufficient primd facie evidence of such 
non-appearance of the said defendant. 

XXI. In default of sufficiency of distress, Justice may commit defen- 
dant to prison].—That if at the time and place appointed for the return 
of any such warrant of distress the constable who shall have had the 
execution of the same shall return (N. 4.) that he could find no goods or 
chattels or no sufficient goods or chattels whereon he could levy the sum 
or sums therein mentioned, together with the costs of or occasioned by the 
levying of the same, it shall be lawful for the Justice of the Peace before 
whom the same shall be returned to issue his warrant of commitment 
(N. 5.‘ under his hand and seal, directed to the same or any other constable, 
reciting the conviction or order shortly, the issuing of the warrant of 
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distress, and the return thereto, and requiring such constable to convey 
such defendant to the house of correction, or if there be no house of 
correction, then to the common gaol of the county, riding, division, liberty, 
city, borough, or place for which such Justice shall then be acting, and 
there to deliver him to the keeper thereof, and requiring such keeper to 
receive the defendant into such house of correction or gaol, and there to 
imprison him, or to imprison him and keep him to hard labour, in such 
manner and for such time as shall have been directed and appointed by 
the Statute on which the conviction or order mentioned in such warrant of 
distress was founded, unless the sum or sums adjudged to be paid, and 
all costs and charges of the distress, and also the costs and charges of 
the commitment and conveying of the defendant to prison, if such Justice 
shall think fit so to order, (the amount thereof being ascertained and stated 
in such commitment), ahall be sooner paid. 

XXII. In all cases of penalties, convictions, or orders, where the Sta- 
tute provides no remedy in default of distress, Justice may commit defendant 
to prison].—And whereas by some Acts of Parliament Justices of the 
Peace are authorized to issue warrants of distress to levy penalties or 
other sums recovered before them by distress and sale of the offender’s 
goods, but no further remedy is thereby provided in case no sufficient dis- 
tress be found whereon to levy such penalties: Be it therefore enacted, 
That in all such cases, and in all cases of convictions or orders where the 
Statute on which the same are respectively founded provides no remedy in 
case it shall be returned to a warrant of distress thereon that no sufficient 
goods of the party against whom such warrant shall have been issued can 
be found, it shall nevertheless be lawful for the Justice to whom suck 
return is made, or to any other Justice of the Peace for the same county, 
riding, division, liberty, city, borough, or place, if he or they shall think 
fit, by his warrant as aforesaid, to commit the defendant to the house of 
correction or common gaol as aforesaid for any term not exceeding three 
calendar months, unless the sum or sums adjudged to be paid, and all costs 
and charges of the distress, and of the commitment and conveying of the 
defendant to prison, (the amount thereof being ascertained and stated in 
such commitment), shall be sooner paid. 

XXIII. Power to Justices to order commitment in the first instance for 
non-payment of a penalty, or of a sum ordered to be paid).—That in all 
cases where the Statute by virtue of which a conviction for a penalty or 
compensation, or an order for the payment of money, is made, makes no 
provision for such penalty or compensation or sum being levied by distress, 
but directs that if the same be not paid forthwith, or within a certain time 
therein mentioned, or to be mentioned in such conviction or order, the 
defendant shall be imprisoned, or imprisoned and kept to hard labour, for 
a certain time, unless such penalty, compensation, or sum shall be sooner 
paid, in every such case such penalty, compensation, or sum shall not be 
levied by distress; but if the defendant do not pay the same, together 
with costs, if awarded, forthwith, or at the time specified in such conviction 
or order for the payment of the same, it shall be lawful for the Justice or 
Justices making such conviction or order, or for any other Justice of the 
Peace for the same county, riding, division, liberty, city, borough, or place, 
to issue his or their warrant of commitment (O. 1. 2.) under his or their 
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hand and seal or hands and seals, requiring the constable or constables to 
whom the same shall be directed to take and convey such defendant to the 
house of correction or common gaol for the county, riding, division, liberty, 
city, borough, or place aforesaid, as the case may be, and there to deliver 
him to the keeper thereof, and requiring such keeper to receive such de- 
fendant into such house of correction or gaol, and there to imprison him, 
or to imprison him and keep him to bard labour, as the case may be, for 
such time as the Statute on which such conviction or order is founded as 
aforesaid shall direct, unless the sum or sums adjudged to be paid, and 
also the costs and charges of taking and conveying the defendant to prison, 
if such Justice or Justices shall think fit so to order, shall be sooner paid. 

XXIV. Power to Justices to order commitment where the conviction is 
not for a penalty, nor the order for payment of money, and the punishment 
ts by imprisonment, &:c.—Costs may be levied by distress, and in default 
defendant may be committed for a further term].—That where a conviction 
does not order the payment of any penalty, but that the defendant be 
imprisoned, or imprisoned and kept to hard labour, for his offence, or 
where an order is not for the payment of money, but for the doing of 
some other act, and directs that in case of the defendant’s neglect or refusal 
to do such act he shall be imprisoned, or imprisoned and kept to hard 
labour, and the defendant neglects or refuses to do such act, in every such 
case it shall be lawful for such Justice or Justices making such conviction 
or order, or for some other Justice of the Peace for the same county, 
riding, division, liberty, city, borough, or place, to issue his or their 
warrant of commitment (P. 1.2.) under his or their hand and seal or 
hands and seals, and requiring the constable or constables to whom the 
same shall be directed to take and convey such defendant to the house of 
correction or common gaol for the same county, riding, division, liberty, 
city, borough, or place, as the case may be, and there to deliver him to 
the keeper thereof, and requiring such keeper to receive such defendant 
into such house of correction or gaol, and there to imprison him, or to 
imprison him and keep him to hard labour, as the case may be, for such 
time as the Statute on which such conviction or order is founded as afore- 
said shall direct ; and in all such cases, where by such conviction or order 
any sum for costs shall be adjudged to be paid by the defendant to the 
prosecutor or complainant, such sum may, if the Justice or Justices shall 
think fit, be levied by warrant of distress (P. 3. 4.) in manner aforesaid, 
-and in default of distress the defendant may, if such Justice or Justices 
shall think fit, be committed (P. 5.) to the same house of correction or 
common gaol in manner aforesaid, there to be imprisoned for any time not 
exceeding one calendar month, to commence at the termination of the 
imprisonment he shall then be undergoing, unless such sum for costs, and 
all costs and charges of the said distress, and also the costs and charges of 
the commitment and conveying of the defendant to prison, if such Justice 
or Justices shall think fit so to order, shall be sooner paid. 

XXV. Imprisonment for a subsequent offence to commence at expira- 
tion of that for previous offence].—That where a Justice or Justices of 
the Peace shall upon any such information or complaint as aforesaid 
adjudge the defendant to be imprisoned, and such defendant shall then be 
in prison undergoing imprisonment upon a conviction for any other offence, 
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the warrant of commitment for such subsequent offence shall in every 
such case be forthwith delivered to the Gaoler to whom the same shall be 
directed; and it shall be lawful for the Justice or Justices issuing the 
same, if he or they shall think fit, to award and order therein and thereby 
that the imprisonment for such subsequent offence shall commence at the 
expiration of the imprisonment to which such defendant shall have been 
previously adjudged or sentenced. 

XXVI. If information be dismissed costs may be recovered by distress 
upon prosecutur, §c., who in default may be committed].—That where any 
information or complaint shall be dismissed with costs as aforesaid, the 
sum which shall be awarded for costs in the order for dismissal may be 
levied by distress (Q. 1.) on the goods and chattels of the prosecutor or 
complainant in manner aforesaid; and in default of distress or payment 
such prosecutor or complainant may be committed (Q. 2.) to the house of 
correction or common gaol in manner aforesaid, for any time not exceeding 
one calendar month, unless such sum and all costs and charges of the dis- 
tress, and of the commitment and conveying of such prosecutor or com- 
plainant to prison, (the amount thereof being ascertained and stated in 
such commitment), shall be sooner paid. 

XXVII. After appeal against conviction or order Justice may issue 
warrants of distress fur execution of the same.—Costs of appeal, how 
recovered |.—That after an appeal against any such conviction or order as 
aforesaid shall be decided, if the same shall be decided in favour of the 
respondents, the Justice or Justices who made such conviction or order, or 
any other Justice of the Peace of the same county, riding, division, 
liberty, city, borough, or place, may issue such warrant of distress 
or commitment as aforesaid for execution of the same, as if no such 
appeal had been brought; and if upon any such appeal the Court of 
Quarter Sessions shall order either party to pay costs, such order shall 
direct such costs to be paid to the Clerk of the Peace of such Court, to be 
by him paid over to the party entitled to the same, and shall state within 
what time such costs shall be paid; and if the same shall not be paid 
within the time so limited, and the party ordered to pay the same shall 
not be bound by any recognizance conditioned to pay such costs, such Clerk 
of the Peace or his Deputy, upon application of the party entitled to such 
costs, or of any person on his behalf, and on payment of a fee of one 
shilling, shall grant to the party so applying a certificate (R.) that such 
costs have not been paid; and upon production of such certificate to any 
Justice or Justices of the Peace for the same county, riding, division, 
liberty, city, borough, or place, it shall be lawful for him or them to 
enforce the payment of such costs by warrant of distreas (S. 1.) in 
manner aforesaid, and in default of distress he or they may commit (S. 2.) 
the party against whom such warrant shall have issued in manner here- 
inbefore mentioned for any time not exceeding three calendar months, 
unless the amount of such costs, and all costs and charges of the distress, 
and also the costs of the commitment and conveying of the said party to 
prison, if such Justice or Justices shall think fit so to order, (the amount 
thereof being ascertained and stated in such commitment), shall be sooner 
paid. 

XXVIII. On payment of penalty, §c., distress not to be levied, or the 
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party, if imprisoned for non-payment, shall be discharged|.—That in all 
cases where any person, against whom a warrant of distress shall issue as 
aforesaid, shall pay or tender to the constable having the execution of the 
same the sum or sums in such warrant mentioned, together with the 
amount of the expenses of such distress up to the time of such payment 
or tender, such constable shall cease to execute the same; and in all cases 
in which any person shall be imprisoned as aforesaid for non-payment of 
anv penalty or other sum, he may pay, or cause to be paid, to the keeper 
of the prison in which he shall be so imprisoned, the sum in the warrant 
of commitment mentioned, together with the amount of the costs, charges, 
and expenses (if any) therein also mentioned; and the said keeper shall 
receive the same, and shall thereupon discharge such person, if he be in 
his custody for no other matter. 

XXIX. In cases of summary proceedings one Justice may issue sum- 
mons or warrant, &c., and after conviction or order may issue warrant of 
distress, &c.|—That iu all cases of summary proceedings before a Justice 
or Justices of the Peace out of Sessions, upon any information or com- 
plaint as aforesaid, it shall be lawful for one Justice to receive such 
information or complaint, and to grant a summons or warrant thereon, 
and to issue his summons or warrant to compel the attendance of any 
witnesses, and to do all other necessary acts and matters preliminary 
to the hearing, even in cases where by the Statute in that behalf such 
information or complaint must be heard and determined by two or 
more Justices; and after the case shall have been so heard and deter- 
mined one Justice may issue all warrants of distress or commitment 
thereon ; and it shall net be necessary that the Justice who so acts before 
or after such hearing shall be the Justice or one of the Justices by whom 
the said case shall be heard and determined: Provided always, that in all 
cases where by Statute it is or shall be required that any such information 
or complaint shall be heard and determined by two or more Justices, or 
that a conviction or order shall be made by two or more Justices, such 
Justices must be present and acting together during the whole of the 
hearing and determination of the case. 

XXX. Regulations as to the payment of Clerks’ Fees|.—That the fees 
to which any Clerk of the Peace, Clerk of the Special Sessions, or Clerk 
of the Petty Sessions, or Clerk to any Justice or Justices out of Sessions, 
shall be entitled shall be ascertained, appointed, and regulated in manner 
following ; (that is to say), the Justices of the Peace at their Quarter 
Sessions for the several counties, ridings, divisions of counties, and 
liberties throughout England and Wales, and the Council or other 
governing body of every borough in England and Wales, shall, from time 
to time, as they shall see fit, respectively make tables of the fees which 
in their opinion should be paid to the Clerks of the Peace, to the Clerks 
of Special and Petty Sessions, and to the Clerks of the Justices of the 
Peace within their several jurisdictions, and which said tables respec- 
tively, being signed by the Chairman of every such Court of Quarter 
Sessions, or by the Mayor or other Head Officer of any such borough 
respectively, shall be laid before Her Majesty’s Principal Secretary 
of State; and it shall be lawful for such Secretary of State, if he 
thinks fit, to alter such table or tables of fees, and to subscribe a certificate 


JUSTICES.—No. 2. 209 


or declaration that such fees are proper to be demanded and received by 
the several Clerks of the Peace, Clerks of Special Sessions and Petty 
Sessions, and the Clerks to the several Justices of the Peace throughout 
England and Wales; and such Secretarv of State shall cause copies of 
such table or set of tables of fees to be transmitted to the several Clerks 
of the Peace throughout England and Wales, to be by them distributed to 
the several Clerks of Special Sessions and Petty Sessions, and to the Clerks 
to the Justices within their several districts respectively ; and if after such 
copy shall be received by such Clerk or Clerks he or they shall demand or 
receive any other or greater fee or gratuity for any business or act transacted 
or done by him as such Clerk than snch as is set down in such table or set 
of tables, he shall forfeit for every such demand or receipt the sum of twenty 
pounds, to be recovered by action of debt in any of the Superior Courts 
of Law at Westminster, by any person who will sue for the same: Pro- 
vided always, that until such table or set of tables shall be framed and 
confirmed and distributed as aforesaid it shall be lawful for such Clerk or 
Clerks to demand and receive such fees as they are now by any rule or 
regulation of a Court of Quarter Sessions or otherwise authorized to 
demand and receive. (See “ Fees,” p. 115) 

XXXI. Regulations as to whom penalties, §c., to be paid.—Clerks to 
keep accounts of all moneys received, &'c., in the Form in Schedule to this 
Act, and render the same to the Justices at Sesstons|.—That in every 
warrant of distress to be issued as aforesaid, the constable or other person 
to whom the same shall be directed shall be thereby ordered to pay the 
amount of the sum to be levied thereunder unto the Clerk of the division 
in which the Justice or Justices issuing such warrant shall usually act; 
and if any person convicted of any penalty, or ordered by a Justice or 
Justices of the Peace to pay any sum of money, shall pay the same to 
any constable or other person, such constable or other person shall forth- 
with pay the same to such Clerk; and if any person committed to prison 
upon any conviction or order as aforesaid for non-payment of any penalty, 
or of any sum thereby ordered to be paid, shall desire to pay the same 
and costs before the expiration of the time for which he shall be so ordered 
to be imprisoned by the warrant for his commitment, he shall pay the 
same to the gaoler or keeper of the prison in which he shall be so impri- 
soned, and such gaoler or keeper shall forthwith pay the same to the said 
Clerk ; and all sums so received by the said Clerk shall forthwith be paid 
by him to the party or parties to whom the same respectively are to be 
paid, according to the directions of the Statute on which the information 
or complaint in that behalf shall have been framed ; and if such Statute 
shall contain no such directions for the payment thereof to any person or 
persons, then such Clerk shall pay the same to the Treasurer of the 
county, riding, division, liberty, city, borough, or place for which such 
Justice or Justices shall have acted, and for which such Treasurer shall 
give hima receipt without stamp; and every such Clerk, and every such 
Gaoler or Keeper of a prison, shall keep a true and exact account of all 
auch moneys received by him, of whom and when received, and to whom 
and when paid, in the Form (T.) in the Schedule to this Act annexed, or 
to the like effect, and shall, once in every month, render a fair copy of 
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every such account unto the Justices who shall be assembled at the Petty 
Sessions for the division in which such Justice or Justices aforesaid shall 
usually act, to be holden on or next after the first day of every month, 
under the penalty of forty shillings, to be recovered by distress in manner 
aforesaid ; and the said Clerk shall send or deliver every Keturn so made 
by him as aforesaid to the Clerk of the Peace for the county, riding, divi- 
sion, liberty, city, borough, or place within which such division shall be 
situate, at such times as the Court of Quarter Sessions for the same shall 
order in that behalf. 

XXXII. Forms in Schedule valid].— That the several Forms in the 
Schedule to this Act contained, or Forms to the like effect, shall be deemed 

ea? and sufficient in law. (The adapted Forms will be found in 
art IT.) 

XXXIII. Metropolitan Police Magistrates and Stipendiary Magis- 
trates in other places may act alone.—Nothing to affect powers, &c., 
contained in 10 G. IV., c. 44, 2 & 3 Vict., cc. 47, 71, and 3 & 4 Vict., 
c. 84. 

XXXIV. The Lord Mayor, or any Alderman of London, may act 
alone.— Nothing to affect powers, §c., contained in 2 & 3 Vict., c. 94. 

XXXV. To what this Act shall not extend].—That nothing in this Act 
shall extend or be construed to extend to any warrant or order for the 
removal of any poor person who ia or shall become chargeable to any parish, 
township, or place; nor to any complaints or orders made with respect to 
lunatics, or the expenses incurred for the lodging, maintenance, medicine, 
clothing, or care of any lunatic or insane person; nor to any information 
or complaint or other proceeding under or by virtue of any of the Statutes 
relating to Her Majesty’s Revenue of Excise or Customs, Stamps, Taxes, 
or Post Office; nor shall anything in this Act extend or be construed to 
extend to any complaints, orders, or warrants in matters of bastardy made 
against the putative father of any bastard child, save and except such of 
the provisions aforesaid as relate to the backing of warrants for compelling 
the appearance of such putative father, or warrants of distress, or to the 
levying of sums ordered to be paid, or to the imprisonment of a de- 
fendant for nonpayment of the same; nor shall anything in this Act 
extend to any proceedings under the Acts of Parliament regulating or 
otherwise relating to the labour of children and young persons in mills or 
factories. P “ Distillers,” Note (T), p. 80). 

XXXVI. After commencement of this Act the following Statutes and 
parts of Statutes repealed :—18 Eliz., c. 5, 8.1, in part; 31 Elz., c. 5, 
s. 5, in part ; 27 G. II., c. 20, ss. 1,2; 18 G. JIL, c. 19, ss. 1, 2, 3, 5; 
33 G. III., c. 55, 8.3; 3 G. IV., c. 23; 5 G.IV.,¢c.18; 64 7 W. LV, 
c. 114, s. 2. 

XXXVII. Act to extend to Berwick-upon-Tweed, but not to Scotiand, 
Ireland, §c., except as to backing of warrants under 11 & 12 Vict., 
c. 42. 

XXXVIII. Commencement of Act. 

XXXIX. Act may be amended, é&c. 
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SUMMARY. 
(11 & 12 Vic., c. 43). 


SUMMARY CONVICTIONS AND ORDERS. 


I. PreLmmIxary OrservaTIoNs. II. Or THE INFORMATION AND Com- 
PLAINT ; — THEIk REQUISITES AND Tıme; Oarus; AIDERS AND 
Anettors. III. Tne Process To issue To DEFENDANTS. IV. OF 
COMPELLING WITNESSES’ ATTENDANCE. V. Tue HEARING; AMEND- 
MENT OF Variance. VI. THe Apsupication. VII. Or Convictions. 
VIII. Or Enrorcinc Convictions AND ORDERS; Costs. 


§ I.—PRELIMINARY OBSERVATIONS, 


Duties of Magistrates under Summary Jurisdiction Act, 11 § 12 Vic., 
c. 43].—-We have considered and explained the duties of Magistrates in 
the exercise of their ministerial functions under the first of Jervis’s Acts, 
11 & 12 Vic., c. 42. A similar course will now be attempted in regard 
to 11 & 12 Vic., c. 43, intituled “An Act to facilitate the performance of 
the duties of Justices of the Peace out of Sessions within England and Wales, 
with respect to Summary Convictions and Orders.” These duties it is 
the professed object of the Statute to “define clearly by positive enact- 
ment” ; and, accordingly, its provisions have, for the most part, been 
framed with a minuteness and particularity that will only require attention 
in the perusal to be fully understood. 

Issue of Summons or Warrant].—The first three sections of the Act 
now under consideration relate to the issuing of summonses or warrants ; 
the information or complaint upon which they are to issue; and the mode 
of their service and execution. The distinction between an information 
and a complaint is thus stated by Mr. Oke :—“ An information is the 
groundwork of a charge for an offence or act punishable summarily, either 
by fine or imprisonment ; a complaint being an application on the non- 
payment of money, or for the doing of some other thing, subjecting the 
party in either case to imprisonment in default. An information is tech- 
nically said to be laid; a complaint, to be made. A conviction is the 
affirmative result of an information; an order, that of a complaint.” 


§ If.—Or THE [NFORMATION AND COMPLAINT ;—THEIR REQUISITES AND 
Time; OATHS; AIDERS AND ABETTORS. 


Taking of Informations].—Informations will be first treated of, and it 
is recommended that these be always taken in writing, as the Statute 
evidently contemplates, although it does not expressly require, that they 
should be. Some offences must, by the particular Statute, be charged in 
writing. (1) The information need not be on oath if a summons only is 





(1) The Act does not require the information to be in writing ; but there are 
some provisions as to defects in substance and form in an information, (8. 1), and 
variance between evidence and an information, (s. 9), which could only refer to an 
information in writing. These provisions, however, would probably be applicable 
only in cases where the information is required to be in writing. On the other 
hand, it is to be observed that by s. 8 it is expressly enacted, ‘I'hat in all cases of 
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issued in the first instance, unless some particular Act requires otherwise ; 
but, if a warrant be issued in the first instance, (as it may be by s. 2), 
it must be preceded by an information taken on oath, (x) which oath may 
be administered in these words :— 


“ You, C. D., do swear that the contents of this your information (or, 
complaint), signed by you, are true and correct, to the best of your know- 
ledge and belief. So help you God.” 


It would be well for the Magistrate, before administering the oath, to 
read over the document to the informant, and satisfy himself that its con- 
tents are properly understood. 

The information must be limited to one offence only, and may be laid 
by the prosecutor in person, or by his Counsel or Attorney, or other person 
authorized in that behalf. (S. 10). This latter provision cannot, of course, 
apply to cases where the information is required to be on oath. 

Form of Oath|.—The particular form or ceremony of administering an 
oath is quite distinct from the substance of the oath itself. (1 Phil. Ev. 
8, 9th edit.) The form of oath, under which God is invoked as a witness, 
or as an avenger of perjury, is to be accommodated to the religious per- 
suasion which the swearer entertains of God,— it being vain to compel a 
mau to swear by a God in whom he does not believe, and whom he, there- 
fore, does not reverence. (Puffend., b. 4, c. 2, s. 4). The rule of our law, 
therefore, is, that witnesses may be sworn according to the peculiar cere-- 
monies of their own religion, or in such manner as they may consider 
binding on their consciences. By the Act shortening Acts (16 Vic., No. 
1, 8. 12) it is enacted, That whenever any Court, Judge, Justice, Officer, 
Commissioner, Arbitrator, or other person, shall be authorized by law, or 
by consent of parties, to hear and determine any matter or thing, such 
Court, &c., shall have authority to receive and examine evidence, and are 
hereby empowered to administer an oath or to take an affirmation from 
all such witnesses as are legally called before them respectively ; and, by 
s. 13, in all such cases any false oath or affirmation is punishable as 
perjury. 

Where, on a trial for high treason, one of the witnesses refused to be 
sworn in the usual manner, but put his hand to his buttons, and in reply 
to a question whether he was sworn, stated that he was sworn and was 
under oath, it was held sufficient. /Love’s Case, 5 How. St. Tr., 113). 





complaints upon which an order for the payment of money or otherwise is founded, 
it shall not be necessary that such complaint shall be in writing, unless it shall be 
required to be so by some particular Statute upon which such complaint shall be 
framed. From this it would appear to be the opinion of the framer of the Act 
that an information must be in writing. Mr. Archbold, however, in a note to his 
edition of Jervis’s Act, (p. 100, 3rd ed.), says that neither the information nor the 
complaint need be in writing ; but (p. 123) he adds, “ In cases of much importance, 
or where any complexity or difficulty is likely to arise, the Magistrates will do 
well to require the information to be in writing.” It may be doubted whether, if 
the expression “laying the information” does not imply that it is to be in writing, 
a Magistrate would have authority to require one in writing in cases where there 
is no statutory provision to that effect. (Arnold’s Sum. Conv., p. 16). 

(£) The words of the Statute (s. 10) are,—* oath or affirmation of the informant, 
or by some witness or witnesses in his behalf.” 
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Jews |.—Jews are sworn upon the Pentateuch, with their heads covered. 
(Omichund v. Barker, Willes, 543). 

Scotch Witnesses].—A Scotch witness has been allowed to be sworn by 
holding up the hand, without touching the book, or kissing it, and the 
form of the oath administered was: ‘ You swear according to the custom 
of your country and of the religion you profess, that the evidence, &c.” 
(Mildrane’s Case, Leach, 412; Mee v. Reid, Peake, N. P. C., 23). 

Scotch Covenanter].—The following is also given as the form of a 
Scotch Covenanter’s oath :—‘‘ I, A. B., do swear by God Himself, as I 
shall answer to Him at the great day of Judgment, that the evidence I 
shall give to the Court, touching the matter in question, is the truth, the 
whole truth, and nothing but the truth. So help me God.” (1 Leach, 
412, n.) 

Chinese].— The following is given as the form of swearing a Chi- 
nese; (Roscoe’s Cr. Evid., 3rd ed., p. 131) :—On entering the box, the 
witness immediately knelt down, and a china saucer having been placed 
in his hand, he struck it against the brass rail in front of the box, and 
broke it. The Crier of the Court then, by direction of the Interpreter, 
administered the oath in these words, which were translated by the Inter- 
preter into the Chinese language :—‘“ You shall tell the truth, and the 
whole truth; the saucer is cracked, and if you do not tell the truth, your soul 
will be cracked like the saucer.” (Entrehman’s case, 1 Carr. & M., 248). 
Other forms,—as the extinguishing a lighted lucifer, or the cutting off the 
head of a cock,—are used in this Colony, because binding on the con- 
sciences of particular tribes of the Chinese. 

Deaf and Dumb Persons, and all Foreigners, to be interpreted.—Inter- 
preter’s Oath].—Deaf and dumb witnesses or complainants, as well as all 
others who do not speak the English language, should be sworn through 
the medium of another person, duly qualified to interpret them, the Inter- 
preter being first sworn faithfully to interpret the witnesses, in something 
like the following mode :—“ You shall truly and faithfully interpret the 
evidence and all other matters and things which shall now be given 
touching the present charge, and the (French, or as the case may be) 
language into the English language, and the English language into the 
(French, &c.) language, according to the best of your skill and ability. 
So help you God.” 

Form of Information].—No Forms of Information are given by the 
Act, but its chief features may be mentioned :—(1) The name and addi- 
tion of the informant or eomplainant; (2) The date of preferring it; 
(3) The place of preferring it; (4) The name and style of the Justice; 
(5) The offender’s name and addition; (6) The nature or description of 
the offence; (7) The time and place where the offence was committed. 

By whom the Complaint, d&c., should be made].—Iin general, the party 
injured should, in person, go before the Magistrate; but the complaint 
may be laid by the Counsel or Attorney, or any person authorized by the 
informant; even for cases of common assault, where the Statute prescribes 
that the complaint is to be made by the party aggrieved, it has been held, 
that under particular circumstances, the information might be laid by 
another person : as in the case of an assault upon an idiot, or a child of 
tender years. 
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When Summary Proceedings may be taken against a defendant not pre~ 
sent].—It is said that a summary proceeding can only be instituted 
against a person who is actually present, and committing or aiding in 
committing the offence; but this rule admits of many exceptions. In 
some cases, a man may be brought within a penal statute by the acts of 
his agents or servants. The employment of an agent in the defendant's 
usual course of business is sufficient evidence in such cases, whence the 
Magistrates may presume that such an agent was authorized to do the 
prohibited act with which the principal is charged. (Paley, 60). 

Married Women].—Married women, if they have committed an offence 
without the coercion of the husband, actual or implied, are equallv liable 
to be convicted and punished. (Paley, 59, 60). They may be prosecuted 
for penalties in respect of any injuries committed by them, and for all 
trespasses and wrongful acts of which they may be guilty, ¿if unconnected 
with contracts. A husband and wife may be convicted jointly, and 
punished for a joint offence. 

Infants |.—Infants above the age of seven years may be prosecuted in 
respect of any injuries committed by them, and, generally, for all wrongful 
acts of which they may be guilty. It has been doubted, whether a minor 
is competent to enter into a contract of service; but the prevailing opinion 
is (R. v. Lord, 17 L. J. M. C., 181) strongly in favor of their power to 
do so, and consequently of the jurisdiction of the Magistrates in case 
of their misbehaviour, if the contract is not deficient in mutuality. 

Joint Offenders].—The prosecutor may prosecute all or any of the 
parties, and the omission of a particeps criminis cannot be taken advan- 
tage of by the defendant; after conviction, however, of some of several 
offenders for a joint offence, the parties omitted cannot be proceeded 
against; but it is otherwise as to offences which are in their nature 
several. 

Several Offenders|.—It has been doubted whether several offenders 
can be joined in the same information, who have taken part in committing 
the same offence at the same time and place, whether the offence is in its 
nature joint or several; because the 10th section requires that the infor- 
mation shall be for one offence only, and the Forms in the Schedule 
appear to contemplate a single offender. The 10th section was evidently 
designed to prevent the joinder of several offences in different counts, but 
the Statute does not refer to offenders. (Arch., 126). Mr. Archbold’s 
opinion is, that where two or more are jointly charged with an offence, 
it is but one offence within the meaning of the section. In re Clee, 
(21 L. J. M.C., 112), where separate convictions were drawn up upon a 
joint information, the Court refused to order the Justices to alter the con- 
viction by making it a joint one. 

Offences on the same or different days]|.—If distinct and complete acts 
are committed on different days, the offences are distinct, and subject to 
separate penalties, (R. v. Matthews, 10 Mod., 27); but this is doubtful 
upon a repetition of similar acts in pursuance of one object on the same 
day. No general rule can be laid down; each case depends on the nature 
of the particular offence, and the words of the particular Statute. (Crepps 
v. Durden, 1 Smith’s L. C.; and Paley, 219). 

Accessory may be joined with the Princtpal|.—Where one is charged 
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as principal, and another as aiding, abetting, counselling, or procuring 
him to commit the offence, they may be jointly charged in the same infor- 
mation ; for procurers, &c., in all offences less than felony, are deemed, in 
ław, principals; and the offence of the person who actually committed the 
offence, and that of the person who counselled or procured him to do it, or 
aided him in doing it, may fairly be deemed but one offence. 

Amendment].—The information should be as extensive in the statement 
of the offence as the apparent facts of the case, on their ex parte descrip- 
tion, will warrant ; because the informant should not, at the hearing, go 
xo far beyond the terms of the charge, as comprised in the information, as 
to constitute a variance between his case and that laid in the information. 
At the same time, it is well that the Magistrates should avail themselves 
of the very ample powers of amendment given them by the Statute, and 
not allow themselves to countenance technical objections, based on variance, 
misnomer, misdescription, and the like. The words of the Statute are very 
comprehensive, and, in the highest degree, consistent with common sense : 
—“‘ No objection shall be taken or allowed to any information, complaint, 
or summons, and the evidence adduced on the part of the informant or 
complainant at the hearing of such information or complaint as hereinafter 
mentioned ; but, if any such variance shall appear to the Justice or Jus- 
tices present and acting at such hearing to be such that the partv so sum- 
moned and appearing had been thereby deceived or misled, such Justice, 
&c., upon such terms as he or they shall think fit, may adjourn the hearing 
to some future day. (S. 1). 

It would seem, therefore, that the discretion given by this section can- 
not be exercised in any ex parte proceedings; but see ss. 3 and 9, and 
infra, $ V., “ The Hearing; Amendment of Variance.” In a very recent 
ease, (Martin v. Pridgeon, 28 L. J. M.C., 179), a conviction was quashed 
where the summons was for being drunk and riotous, under a Local Police 
Statute, (10 & 11 Vic., c. 89, s. 29), and the conviction was for being 
drunk (under 21 Jac. I.,c.7); such a variance being held not to be within 
the meaning of s. 1. (L) 

{t may be added that, by s. 14, on the dismissal of the information or 
complaint, the Magistrate may grant a certificate thereof, which is a bar 
to any subsequent information or complaint for the “ same matters against 
the same party ;’’—but, if the complaint is different to the charge, of what 





(L) The following is the report of this case in the Jurist :—Martin was sum- 
moned for that he the said John Martin, in the public street at Torguay, within 
the district of Tormoham, “ was drunk and guilty of riotous behaviour contrary 
to the Statute,” an offence punishable under the Towns Police Clauses Act, 1847, 

10 & 11 Vic., c. 39, s. 29). The Justices convicted him of drunkenness under 

1 Jac. 1, c. 7, s. 3. The conviction was held to be bad, and the variance not 
within s. 1 of 11 & 12 Vic., e. 43. Lord Campbell, C. J. :—" If the appellant had 
only been convicted of part of that with which he was charged in the summons, 
the conviction might have stood; but this conviction is under a different Statute.” 
Crompton, J.:—‘‘ A party cannot be attacked under one Statute, and convicted 
under another. In this case the summons was good, and this is not a variance 
between the time and place mentioned in the summons and the evidence. The 
summons is for a kind of joint offence, and the Justices convicted the party of an- 
other offence, punishable in another and a different way. The proper course was 
to take out another summons. (5 Jur. N. S., 894). 
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use is the certificate? It will, in such case, require evidence to show what 
was in fact the charge upon which the certificate operated. 

Time |.—As to the time, the exact day is not material in any case, pro- 
vided it be within the time limited by the Statute. Some Acts require 
that the conviction should take place within three calendar months from 
the time of the commission of the offence. Where this is the case, 
although the conviction be delayed beyond the prescribed time in con- 
sequence of an adjournment at the request of the defendant, it will, never- 
theless, be held invalid. (R. v. Tolley, 3 East, 467). Where no time is 
prescribed for laying an information or complaint, s. 11 provides that in all 
cases ‘such complaint shall be made, and such information shall be laid, 
within six calendar months from the time when the matter of such com- 
plaint or information respectively arose.” If the word “month” is 
mentioned in a Statute, it is now, since J6 Vic., No. 1, s. 6, “to mean 
calendar month, unless words are added, showing lunar month to be 
intended.” 

Place].—The importance of stating the place where the offence was 
committed is obvious; for, otherwise, it would not appear whether the 
Magistrate had any cognizance over it. The mere mention of the Colony 
in the margin will not supply the absence of this allegation; for such 
mention is only to indicate where the conviction is made, not where the 
offence was perpetrated. If the place has been once named, however, in 
the body of the conviction or information, it may be referred to by saying 
“ in the Colony aforesaid.” 

Quantity and Value].— Where quantity and value are necessary parts 
of the case, as where they are the measure of compensation, the infor- 
mation should specify them as accurately as possible. In some cases, 
also, the jurisdiction of the Magistrates to convict depends on the amount 
of damage. (Charter v. Graeme, 18 L. J. M. C., 73). 

Title of the Statute need not be set out].—It is sometimes usual in an 
information under a particular Statute, to set out its title, or otherwise 
describe it, and then to aver that the offence is contrary to its provisions ; 
but this mode of naming the Statute is not necessary, although it is proper 
to conclude the information with the general averment of contra formam 
Statuti. 

The information or conviction should contain au exaet description of 
the offence, that the defendant may know the charge he has to answer; it 
should contain every ingredient required by the Statute to constitute the 
offence; for nothing should be left to intendment, or inference, or argu- 
ment, for helping out the description. A direct and positive charge must 
be stated against the defendant; a mere statement of facts amounting to 
a presumption of guilt is not sufficient. Where the gist of the offence is 
guilty knowledge, it must be expressly alleged. The information should 
not state the legal result of facts, but the facts themselves, in order that 
the Court may judge whether or not they amount to the legal offence, as 
where a conviction under the Swearing Act omitted to set forth the oaths 
and curses. 

Though, in general, it may be sufficient to state the offence in the words 
of the Statute, yet this is not always safe; for where the words of the 
Statute are general, as where it states merely the legal effect, it will still 
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be necessary to specify the facts constituting the offence. (R. v. Jarvis, 
1 East, 643 ; Paley, 160; and cases cited by Oke, 67). 

Words of the Statute should be followed|.—Where the Statute under 
which the information is laid, in describing the offence, contains the words 
“ maliciously,” “wilfully,” ‘“ knowingly,” “unlawfully,” and so on, it 
shonld be averred in the information that the defendant eommitted the 
offence “‘ maliciously,” &c., as the case may be; and if there be any 
exemption or exception in the clause under which the offence is charged, 
and which must necessarily be read as a part thereof, such exemption and 
exception must be negatived as applicable to the defendant ; but matters of 
excuse, given by other distinct clauses or provisoes, need not be specifically 
Bet out or negatived. See Steel v. Smith, 1 B. & Ald., 94. 

Where the case would admit of some excuse, for want of which there 
would be no legal offence, as in the case of a servant proceeded against 
for absenting himself froin his master’s service, there must be an allegation 
in the information and subsequent proceedings, that the absence complained 
of was without leave and lawful excuse, though the Statute (4 G. IV., c. 
34) contained no such qualification, but made the servant liable to impri- 
sonment for merely absenting himself. (Jn re Turner, 9 Q. B., 80; see, 
post, § VII., ‘Of Convictions ;” re Geswood, 23 L. J. M. C., 35). 

Written Instrument|.— When a written instrument is referred to, it 
should be stated accurately. /R. v. Powell, 2 E. P. C., 276). 

To the above may be added, that uncertainty and ambiguity, (such as 
stating an offence in the alternative), must be avoided. Í 

Where a second or subsequent ofènce].—If the information is for a 
second or subsequent offence, for which a higher fine or greater imprison- 
ment can be adjudged, it must be averred in the information and other 
proceedings, that the defendant has been previously convicted, with dates, 
&o. But sce Note to Form No. 4 of Summary Conviction, post, Part II. 

Practical Hints].—The information is usually drawn up by the Magis- 
trate’s Clerk, on application at his office, together with the summons or 
warrant, which is generally made returnable at the next Petty Sessions.. 
It may, however, (as we said before), be made or laid by the complainant 
or informant in person, or by his Counsel or Attorney, or other person 
authorized in his behalf. 

When prepared, the information, with the summons or warrant, (as the 
ease may be), are taken to a Justice of the district, and the information 
being signed by the informant, and, if necessary, sworn also, in the pre- 
sence of the Justice, he affixes his signature to both documents; and 
directing the summons or warrant to be delivered to the constable for 
service, he retains the information to be filed by the Clerk, and produced 
regularly at the ensuing Petty Sessions, or time appointed for the 
hearing. 

The particularity with which the above ingredients should be stated, 
may be illustrated by a supposed case under the Malicious Injuries’ Act, 
7 &8 G. IV., c. 30. Sect. 24 of this Act makes penal the wilful or 
malicious commission of any damage, injury, or spoil, to or upon any real 
or personal property whatsoever, either of a public or private nature, for 
which no remedy or punishment is by the same Act provided. Let jt be 
supposed that A. B. has wantonly or maliciously broken the windows of a 
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building belonging to C. D.; the information of the latter should be thus 
stated :— 


Information ander Malicious Injuries’ Act. (T § 8 G. IV c. 80, 8. 24). 


Now South — 
To wit. The information of C. D., of » in the Colony 
of New South Wales, labourer, taken upon oath before me, the under- 
signed, one of Her Majesty's Justice of the Peace in and for the said 


Colony of New South Wales, at » in the said Colony, this 

day o , in the year of our Lord , who 
saith that A. B., of » in the said Colony of New South Wales, 
labourer, within the space of three calendar months last past, to wit, on the 


day of last, at , in the Colony afore- 
said, did wilfully (or, maliciously,—Errner wil? do) commit damage, injury, 
and spoil to and upon a certain window, the property of the said C. D., the 
said informant then and there being, by then and there breaking two panes 
of glass therein, and the wood (or, lead-work) thereof, and thereby doing 
injury to the said C. D. to the amount of five shillings, contrary to the form of 
the Statute in such case made and provided. 
C. D. 


Taken and sworn before me, the day and year first above 
written. J.8. 


The above information is required to be on oath by the Statute, and to. 
be laid within three calendar months from the time of the offence. It is 
also requisite that some actual damage, however small in amount, should 
be alleged. (Butler v. Turly, M. & M., 54). 

Statement of the Offence].—The most material part to be considered, as 
we have seen, in convictions and informations, is the statement of the offence. 
Nothing, at first sight, seems so easy and plain a matter; whereas, it 
often turns out to be a very difficult one. In many cases, indeed, the 
skill of a special pleader would not be unworthily employed in filling up 
that apparently simple blank, supplied by the words ‘“‘here state the 
offence.” It is of great importance that Magistrates should be particu- 
larly careful in seeing that any conviction or information to which they 
append their signature, contains a legal definition of the offence charged. 
No doubt, they must frequently depend on the Clerk of the Bench, or the 
Attorney employed by the prosecutor, in this and other matters where 
their summary jurisdiction is invoked; but as, in some cases, they may 
become personally responsible for the results of an error, they will do 
well to render — as far as their time and abilities will allow, 
independent of the judgment or dictation of either official or professional 
agency. See further on this subject, where some cases are collected, 
§ VII., “ Of Convictions.” 

Upon this subject may be mentioned. ( R. v. Constable, 7 D. & R., 663). 
the case of a Magistrate who was found guilty of a misdemeanor, for 
having committed a person under the Vagrant Act without having exa- 
mined the witnesses on oath, or seen the accused, before the commitment 
was signed. Ina more recent case, (Caudle v. Seymour, 1 Q. B., 889), the. 
Magistrate went with his Clerk to the complainant’s residence to take an 
information, but signed it without seeing the informant, the deposition 
being taken and the oath administered by his Clerk. In reference to this 
proceeding, the Judges of the Court of Queen’s Bench expressed strong 
disapprobation, and held, that such irregularity deprived the Magistrato 
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of any statutable protection in an action against him for false imprison- 
ment. “ A Magistrate,” said Patteson, J., ‘ ought to examine the witness 
himself: he ought not to commit this part of his duty to his Clerk.”— 
“ I am glad,” said Coleridge, J., “to have an opportunity of stating my 
Opinion on this point, because it is a common practice to take depositions 
in a manner like that which was here described. The taking of affidavits 
in this Court is quite different ; the act is purely ministerial; the party 
says what he pleases, and the effect of it comes to be considered by the 
Court afterwards. But a Magistrate taking depositions has a discretion 
to exercise : he is to examine the witness, hear his answers, and judge of 
the manner in which they are given. If he docs not, how is he in a con- 
dition, supposing the charge were felony, to decide whether or not bail 
shall be taken ?” 

To revert to the requisites of informations and convictions: it is not 
easy to furnish an unerring guide to any particular case ; but the following 
passage from Paley will suffice to give some general idea of what they 
should contain,—(Paley on Convictions, 3rd edit., p. 67) :—“ The general 
qualities of a conviction, in substance, are, first, that it be full and correct ; 
and, secondly, as the whole jurisdiction in summary proceedings is founded 
upon, and solely derived from, apecial Acts of Parliament, it is funda- 
mentally required, in a conviction for any offence, that the directions of 
the particular Statute relative to that offence should appear upon the face 
of it to have been substantially complied with, both as to what regards 
the subject-matter of the offence being clearly brought within the meaning 
of the Act, and also the method of proceeding and final judgment. And 
if the charge falls short of the necessary legal description of the offence, 
the omission is not cured by any allegations of its being done unlawfully, 
or fraudulently, or the like; or by stating that it was against the form of 
the Statute; for the allegation is no more than a legal inference, which 
must be supported by the premises.” 

By the 29th section of the Act under consideration, one Justice may, 
in all cases, receive an information, and grant a warrant or summons; but 
the conviction nust be before one or two, according to the particular Act 
by which the offence is created. In the case supposed in the information 
above given, one Justice alone may convict. 

Aider and Abettor may be informed against}.—The offence therein 
stated has been alleged as committed by one person only; but the infor- 
mation might have included also any person who was aiding and abetting 
A. B. in breaking the windows of C. D. The 5th section of the Act—(in 
speaking of the Act now under consideration, is always intended Jervis’s, 
viz, 11 & 12 Vic., c. 43)—has introduced, in the words of Mr. Saunders, 
& a novelty into the summary jurisdiction of justice, and creates for their 
adjudication a large body of offences not heretofore cognizant by any tri- 
bunal. By this enactment, every person who shall aid, abet, counsel, or 
procure the commission of any offence punishable on summary conviction, 
may thereby subject himself to the same punishment. Thus, a man who 
is a party to the drunkenness of another, may be convicted as an aider ; 
so by encouraging another to profane swearing, and in all the other cases, 
great and small, in which a Justice can summarily convict.” 

In the recent case, ex parte Smith, (27 L. J. M. C., 186), it was held, 
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thet this section provides for the punishments of persons who aid and abet 
the commission of offences punishable summarily, and is not limited to 
those cases where “a conviction” (strictly speaking) takes place; it was 
further decided that aiding and abetting, and counselling or procuring, 
are not in all cases different offences, but that they were offences “ which 
may have been committed in one and the same act or conduct, and on the 
same occasion.” 

If, therefore, a second person, who shall be called E. F., was assisting 
or aiding A, B, in breaking the windows of C. D.,—as, for instance, hand- 
ing him up stones to throw, or watching that no one approached, he might 
have been included in the same information, and would be chargeable with 
the same offence, or that laid against A. B. A few words would suffice, 
adding, after the conclusion of the offence laid against A. B., the following 
sentence :— 


“ And that E. F., of, &c., was then and there present, wilfully aiding 
and abetting the said A. B. to do and commit the said offence, contrary to 
the form of the Statute in such case made and provided.” 


Complaints |.— With reference to complaints, as distinguished from 
informations, the following observations from Oke’s Magisterial Synopsis 
will be sufficient, after what has been said respecting informations :— 

“ By a complaint is meant, a complaint upon which a Justice is or shall be 
authorized by law to make any order for the payment of money or other- 
wise, (ss. 1, 8, & 10), and these words, ‘or otherwise,’ seem to apply to 
cases where the order is for the doing of some other act than paying 
money, on disobedience of which, imprisonment follows. See s. 24. 

« What has been before said in regard to informations, as to the time of 
making the complaint,—by whom to be made,—when to be on oath, 
will equally apply to the complaints, except, as no warrant tn the first 
instance can be granted on a complaint, that part as to the oath will bo 
inapplicable. 

« Section 8 expressly enacts that it shall not be necessary that such 
complaint shall be in writing, unless it shall be required to be so by some 
particular Act of Parliament upon which such complaint shall be framed ; 
but, nevertheless, it would be advisable to have every complaint in 
writing. 

“ The same particularity as to facts is required as on an information in 
writing, and it muat contain one matter of complaint only. (S. 10). 

‘It will be observed by the 1st section, that no objection shall be taken 
or allowed for any alleged defect in the complaint, in substance or in form, 
or for any variance between it and the evidence; but as a complaint is 
recited verbatim in the order and subsequent proceedings, it is unlike an 
information, and, as it cannot be amended, it requires more particularity in 
its preparation than an information now does. Sect. 9 does not apply to 
complaints,” 


§ III.—Tue PROCESS TO ISSUE TO DEFENDANTS. 


When the information has been laid, the Justice may, under the 1st 
aud 2nd sections, grant a summons, and, on disobedience to such summons, 
a warrant; or he may, in the first instance, if he think fit, issue a war- 
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rant. In either case, however, the information must be substantiated on 
oath previous to the issue of a warrant. (x) 

In the case supposed, under the Malicious Injuries’ Act, the Statute 
having required the information to be on oath, no such substantiation 
would be necessary ; but in cases where the information has been received 
without oath, no warrant can legally issue, either in the first instance or 
after service of summons, until the information has been verified by oath. 
This can be done where a warrant is, in the first instance, intended to be 
granted, by a memorandum in the following terms, at the foot or on the 
back of the information :— 


The matter of the above (or, if endorsed on the back, the within) information is 
now substantiated before me, the said Justice, by oath of the above-named (or, 
within-named) C. D. (or, as the offence, by s. 10, need not be sworn to by the infor- 
mant himself, L. M.) of in the said Colony of (farmer). 

Signature of the party swearing to the offence—C. D. (or, L. ¥. 
Taken and sworn before me, the day and the year and at the place above- 
mentioned. J. 8. 


If a warrant be not granted in the first instance, but on proof of service 
a reasonable time before the time appointed, and disobedience of the sum- 
mons, the following entry may be endorsed on the information :— 


New South — 
To wit. The matter of the within information was on this 

day of , 18 , substantiated before me, the within- 
mentioned Justice, (or, the undersigned, one of Her Majesty's Justices of the 
Peace in and for the, §c.), at , in the said Colony, by the oath 
of the within-named C. D. (or, L. M.) of, &c., in the said Colony, farmer. 

0. D. (or L. ¥.) 
Before me, J. 8. 


Summons].—In all cases where the Justices have not the power, or 
where it would be inexpedient, to issue a warrant to apprehend the defen- 
dant, the proper mode of procuring his appearance is by summons, 
directed to defendant personally. (Sch. A). Under some old Statutes a 
particular form of summons is prescribed ; in such case, such form is to be 
preferred. (Nichols, p. 73). 

The summons ought to contain a full statement, by way of recital, of 
the matter of the complaint, in order that the defendant may be apprised, 


as soon as possible, of the nature of the charges against him, and may be 
enabled to prepare his defence. 





(1) In cases of petty larceny, it is proper to issue a warrant rather than a sum- 
mons in the first instance, because the offence is in the nature of a felony, and, in 
the eye of the law, much more serious than other offences punishable by summary 
conviction. Where, however, the offence is not in the nature of felony, and 
there are no circumstances connected with the defendant which would lead the 
Justice to anticipate any evasion of the process, it is more proper to issue a sume 
mons ; and, if the defendant should happen to be in a respectable situation of life, 
one propriety of issuing a summons in preference to a warrant is more distinctly 
obvious. 

Upon those informations where warrants are issued in the first instance for the 
apprehension of parties, more caution is manifestly necessary than in the case of 
a summons, inasmuch as any defect or error in the proceedings would enable a 
defendant who should be taken into custody, to maintain an action for falso 
imprisonment. 
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The summons should also set forth the names and additions of the com- 
plainant and the defendant, the nature of the offence charged, the time and 
place of appearance, the name and jurisdiction of the Justice before 
whom, and the time when, tne information was laid; and it should be 
dated, and bear the signature and seal of the Justice.(N) The defendant 
is bound not only to attend at the precise hour appointed, but to wait until 
the Justices are ready to hear the case during all reasonable hours of the 
same day. (William v. Frith, 1 Doug., 198). In issuing a summons, Jus- 
tices should always allow sufficient time before its return, to enable a 
defendant to prepare for his defence, and procure the attendance of any 
witnesses on his behalf. If it should appear to the Magistrate that a 
defendant had not sufficient time to prepare himself, the hearing should be 
adjourned for a short period. 

It is, indeed, advisable in all cases where practicable, to allow an 
interval of several days between the service of the summons and its 
return, that the defendant may not only have ample time to obtain legal 
advice, but also take out summonses for the attendance of unwilling wit- 
nesses; and the convenience of witnesses should be, to some extent, con- 
sidered. As these summary charges are frequently made by parties under 
sudden excitement, it is well to allow them time for mature consideration, 
nor is any inconvenience likely to result from the delay; for if it is 
feared that the defendant will abscond, he may, in most cases, be appre- 
hended under a warrant. Defendant’s appearance waives any irregularity 
in the service of the summons; (In re Williams, 21 L. J. M. C., 46); 
but if he attends and asks for further time to enable him to arrange his 
defence, unless there is some reason to suspect bad faith on his part, the 
Justices should grant the application. In case of the defendant’s non- 
appearance, if, on inquiry, the Magistrates be in any doubt as to the 
defendant’s having had sufficient time, the hearing should be adjourned, 
and a fresh summons issued, or otherwise the constable should be ordered 
to give the defendant notice of the adjournment, and thus afford him 
another opportunity of obeying the summons. (R. v. Stone, 1 East, 639). 

The summons is generally, in practice, made out in duplicate, both of 
which are signed and sealed by the Magistrate and delivered to the 
constable for service; one of them is served on the defendant by 
delivering it to him personally, or by leaving it with some person at his 
last and most usual place of abode; the other is endorsed by the person 
serving with a memorandum of service, and retained for production at the 
Police Office, (see ante, p. 177), where he is required to attend at the 
hearing of the case, to depose to the due service of the summons in case 
of his non-appearance, and the consequent necessity of issuing a warrant 
of apprehension, or proceeding against him ex parte. Most recent Statutes 
require it to be left with the defendant personally, or, in some cases, at his 
residence. Under the common assault clauses of 9 G. IV., c. 31, the 
summons is to be delivered personally to the defendant; but under the 
Petty Larceny and Malicious Injuries’ Acts, (7 & 8 G. IV., cc. 29 & 30), 


(N) This summons is generally signed in duplicate. R.v. Chandler (14 Fast, 
267), decided, that leaving a copy at the house is sufficient, and that the delivery 
may be to a person on the premises, apparently residing there as a servant. 
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the service may be either personal, or by leaving the same at his usual 
place of abode. 

It is, however, the practice of some Benches, without regard to the 
terms of particular Acts, to require proof from the constable that the 
summons, when not personally served, has been delivered to the wife, or 
child, or some immediate servant of the defendant, so as to afford a reason- 
able presumption that it has come to his hands, and is more especially 
expedient when the defendant, upon conviction, may be fined or impri- 
soned. (R. v. Clement, 4 B. & A., 218). 

It was shown before in what cases a warrant should be issued in the 
first instance. Vide Note (|m). Whenever a warrant is issued to take a de- 
fendant into custody, the Justice and his Clerk should arrange with the 
constable that the case may be brought to a hearing as soon as possible 
after the arrest, as it is illegal, as well as unjust, to detain a person in 
custody an unreasonable period for any of those minor offences which are 
the subject of summary conviction. 


§ IV.—Or Compe.ttina WItTNEssEs’ ATTENDANCE. 


Witnesses’ Expenses.—Tender|.—By s. 7, Justices are empowered to 
summon witnesses. Tender of expenses is necessary ; what is a reasonable 
sum to tender will depend on the scale of allowance to witnesses on the 
preliminary inquiry in indictable offences, to which it would be well to 
adhere in summary convictions and orders. A tender may, it seems, be 
made to any person at the witness's abode. The legal mode of making a 
tender is, by producing the money, stating what it is for, and the amount, 
and without any condition being mentioned as requiring a receipt. It 
must be made in coin, and without asking for change, &c. (Roscoe’s Ev., 
333). These expenses of witnesses will be part of the costs attending the 
conviction, &c. If the complaint be dismissed, or defendant be acquitted, 
or if he be convicted, and should satisfy the penalty and costs by going to 
prison, such expenses and costs shall fall upon the complainant. Upon 
proof on oath of due service of summons a warrant can be issued, or where 
the Justice is satisfied, on oath, that the witness will not attend without 
being compelled, he may issue a warrant in the first instance. (S. 7). 

Should a witness, upon appearing in obedience to a summons or 
warrant, refuse to be examined on oath concerning the matter for which 
he was called upon to appear and give evidence,—or should refuse to take 
the oath,—or, having taken the oath, to answer such questions as shall be 
put to him, any Justice then present having jurisdiction, unless the witness 
offers some just excuse, may commit him to gaol for not exceeding seven 
days: (s. 7); and s. 8 of 17 Vic., No. 39, provides that, where Sustices 
have power to summon any person as a witness, they shall have the like 
authority to require and compel him to bring and produce, for the purpose 
of evidence, all documents and writings in his possession and power, and 
to proceed against every such person in case of neglect or refusal, as 
in any case of neglect or refusal to attend, or refusal to be examined: Pro- 
vided that no person shall be bound to produce any document or writing 
not specified or otherwise sufficiently described in the summons, or which 
he would not be bound to produce upon a subpena duces tecum in the 
Supreme Court. 
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The warrant, where issued in the first instance, will be in the Form (B.) 
given by the Act, and, when issued on the disobedience of a sammons, in 
the Form (C.) As to the summonses to witnesses and other matters not 
treated of in this Part, the Magistrates are referred to the Act itself, and 
the Forms. See Part IT. 


§ V.—Tue HEARING; AMENDMENT OF VARIANCE. 


The Hearing].—The mode of Hearing is prescribed by the 12th and 
following sections. It may always take place before one Justice, except 
where otherwise directed by Statute or Act of Council. The place of 
hearing is to be deemed an open and public Court, and both the com- 
plainant and the party informed against are entitled to the assistance of 
Counsel or Attorney, if they think fit to employ them. But, if the pro- 
secutor is himself a wetness, and has an Attorney or Counsel, it is in- 
expedient for him to address the adjudicating Justices otherwise than upon 
oath, and strictly to the facts, as it ix desirable, for the due administration 
of justice, that the characters of advocate and witness should not be 
blended in the same person; and this rule applies even to the Attorney, 
who, if he be also a witness, ought not to be permitted to address the 
Bench. See Stone v. Byron, (16 L. J. Q. B., 32). But Cobbett v. Hudson, 
(22 L. J. Q. B., 11), has decided that, notwithstanding that it is very 
objectionable that a party to a suit should act as his own advocate, and 
afterwards give evidence in support of his own case, a Judge has no autho- 
ay to prevent him. 

he parties should conduct themselves orderly ; otherwise they should 
be ejected, for there appears to be no authority in the Justices to commit 
for contempt. 

Ordering Witnesses out of Court].—Before the case is entered into, 
either party may apply to have the witnesses ordered out of Court, which 
request should always be complied with. Medical] witnesses are generally 
not included in the order; the Attorneys of the respective parties are 
alwavs excepted. 

Conviction on view].—In cases where the convictions may take place on 
view of a Justice, the defendant must still have an opportunity of making 
his defence, and a summons or warrant should issue in the usual fonn ; 
except, perhaps, where apprehension without a warrant is allowed by the 
particular Act. (R. v. Smith, 9 J. P., 7, cited by Oke, Synopsis, 86, and 
Attwood v. Joliffe, 3 New Sess. C., 116). 

When a Conviction to take place|.—If the proceedings were commenced 
in due time by laying the information, the hearing and judgment may 
take place at any time beyond the period allowed; (Paley, 44); but if 
the making the convictton must be within the limited time, it is not enough 
that the laying the information be within the time, but the conviction 
made out of time is void; and no adjournment, even by consent of all 
parties, prolongs the Justice’s authority over the case. /R. v. Bellamy, 1 
B. & C., 500). The act of convicting, being a judicial act, cannot be. 
performed on a Sunday. (9 Co., 666). 

On the day appointed for hearing, if the complainant only, or the de- 
fendant only, appears, the Act gives a power in either case (ss, 13 & 16) 
to the Justices to adjourn, and in the meantime, according to their own 
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discretion, either to commit the defendant to gaol, or take his own recog- 
nizance or that of sureties for his reappearance. A similar power is given 
to the Justices, either before or during the hearing. “ Before the hear- 
ing,” says Mr. Oke, “ would apply to cases where a defendant is appre- 
hended before the usual day of Petty Sessions, and the witnesses are not, 
therefore, in attendance ; or when two Justices are necessary to adjudicate, 
and only one is present at the time and place appointed by the summons, 
&c., for the hearing. During the hearing would apply to cases where 
the hearing has taken place, or partly taken place, and a material witness 
is absent, and the Justices wish to adjourn to obtain his attendance, or to 
take time to consider their judgment ; and also where variances have’ mis- 
led the defendant.” 

Instead, however, of adjourning if the defendant only appears, the Jus- 
tices may, if they please, (s. 13), dismiss the information; and, if the 
complainant only appears, they may proceed, ex parte, to hear the case 
in the absence of the defendant, or adjourn the hearing until he shall have 
been apprehended by warrant. ‘If both parties appear, either personally 
or by their respective Counsel or Attorneys, before the Justice or Justices 
who are to hear and determine such complaint or information, then the 
said Justice or Justices shall proceed to hear and determine the same.” 
But this part of the 13th section must be read in connection with the first 
part of the 16th, which, as has been already stated, enables the Justices 
to adjourn, “in their discretion,” either “ before or during the hearing.” 
It must not be understood, therefore, as imperative on the Justices to 
determine the matter forthwith, although both parties should appear and go 
into the case. In Gelan v. Hall, (27 L.J. M. C., 78), it was held, where 
by a Railway Act, penalties for breach of by-laws were recoverable before 
a Justice, and the railway officers were, under certain circumstances, 
authorized to seize offenders, and convey them before a Justice, without a 
warrant, and such Justice was ‘“ empowered and required to proceed imme- 
diately to the conviction or acquittal of such offender,” that, although the 
Act creating the offence gave no power to the Justice to remand, yet that 
by this 16th section of 11 & 12 Vic., c. 43, the Justice had power to 
adjourn the hearing, and to issue a warrant of committal of the accused 
to the house of correction. (S. C. 2 H. & N., 379). 

An adjournment on the ground of variance between the information and . 
the evidence adduced in support thereof, is expressly provided for by the 
9th section, which gives the Justices power, in such case, to secure the 
reappearance of the defendant either by committal, bail, or personal recog- 
nizance. Should the defendant, however, attend, as he is at liberty to do 
under 13th section, by Counsel or Attorney, the 9th section, strange to 
say, has omitted to make any provision for his appearance on the day to 
which the case may be adjourned. As to the particular variances, time 
and place are declared to be immaterial, provided the offence charged 
appear to have been committed within the jurisdiction of the Justice, and 
the information thereof laid within the time limited by law. The section 
then proceeds to state that if any such variance, or any variance in an 
other respect, shall appear, the Justice or Justices may, if he or they thi 
the defendant has been misled or deceived thereby, adjourn the hearing of 
the case to some future day, upon such terms as he or they shall think fit. 
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“ The result of the above enactments,” says Mr. Oke, ‘‘ seems to be to 
entirely supersede the use of the information, summons, or warrant, as 
substantial parts of the proceedings, beyond the fact of their being 
required by way of authority for the Juatice’s interference; but that the 
conviction entirely depends upon the case proved by the evidence, which 
neither recites nor even alludes to the information, summons, or warrant, 
as in the repealed Form given by the 3rd G. IV., c. 23. Although the 
strictness which was formerly required in informations will no longer be 
necessary, they must not, however, be so drawn as to deceive or mislead 
the defendant, by varying from the charge in the evidence, and so varying 
the nature of the case altogether; for in that case, the Justice, being 
empowered to adjourn the hearing of the case to some future day, upon 
such terms as he shall think fit, seems to be enabled to enforce upon parties 
preferring charges the necessity of drawing their informations in a legal 
form. (0) The cases and rules, therefore, which were decided upon infor- 
mations and convictions before the passing of the 11 & 12 Vic., c. 43, may 
still be found serviceable as a guide in framing them at the present time, 
and will also be serviceable in drawing up convictions, as the above provi- 
sions only apply to the information or complaint, summons, and warrant,— 
more particularly as to the mode of describing the offence or matter of 
complaint, which, if correctly stated in the information or complaint, to 
ground the Justice’s jurisdiction, and thence recited or stated in the convic- 
tion and subsequent proceedings, would save much trouble and inconve- 
nience in the preparation of the latter.” 

Magistrates will do well to attend to the above suggestions, as in many 
cases the recital of the conviction in the warrant of commitment is, in point 
of fact, the recital of the information, and if that should be defective, the 
commitment will, probably, be defective also; whereas, a good conviction 
will be presumed, though none be actually drawn up, if a sufficient recital 
appear on the face of the warrant, which can hardly fail to be the case 
where the information has been properly framed. 

In case of adjournment in any of the instances before-mentioned, no 
time is limited; but the Justice must take care that he do not, for the 
purpose of adjournment, commit to prison for an unreasonable time. His 
safe course will be, in casea of adjournment, either at his own instance or 
that of the complainant, to take bail; and where the latter has not shaped 
his information properly, to discharge the defendant upon his own recogni- 
zance. Even where the defendant himself should ask an adjournment, it 
must be a very serious case which would justify his committal to prison, 
especially where he has voluntarily appeared, and when it is taken into 
consideration, also, that he might not have appeared at all, if he had 
chosen to do so by Counsel or Attorney. 

Dismissal of Charge on non-appearance of Complainant].—Before con- 
sidering the mode of proceeding when both parties appear, it shall be 





(0) The law on this subject would seem to be laid down too widely: see Martin 
v. Pridgeon, (28 L. J. M. k 179). The case is given at length supra, (Note L). 

t ma remarked that the decision was on s, 1, and that the summons was under 
a local Statute. The proper course would be, to issue a new summons, drawn 30 
as to meet the case that can be proved. 
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assumed that the defendant only, or his Attorney, has appeared, and that 
the Justice determines, instead of adjourning the hearing, to dismiss the 
charge. This he may do “ if the complainant or informant, having had 
such notice as aforesaid, do not appear by himself, his Counsel, or Attorney.” 
The notice referred to is, where the defendant has previously been appre- 
hended and the hearing been adjourned, in which case notice of the adjourn- 
ment is required by the Act to be given tothe informant. The first thing, 
therefore, in such a case, would be proof of this notice, and the proof would 
depend on the manner in which the notice was served. 

The Act makes no provision in this respect, but it is presumed the 
notice ought to be given by the Clerk to the Justices. Assuming it to 
have been served as well as given by him, he would, of course, be the 
party to prove the fact. The following Form is given as that in which 
the notice should be framed :— 


Court of Pa —— for , the day of ` » 


J beg to give — notice that A. B., against whom a warrant was issued on 
your information, has been apprehended, and brought up this day at the place 
are named, and ordered by a Justice to be brought up at the same place 

next, at 12 o’clock at noon, on the hearing of the said infor- 
— when and where you are required to attend. 
Yours, &c. 
W. B., Clerk to the Justices. 
To Mr. O. D., of 


Printed Forms being supposed always ready, of all memoranda in use, 
a duplicate of the above notice can be quickly filled up, and the Clerk, 
having examined it with the original, should endorse on the duplicate, at 
the time of his serving the former, an entry to that effect, stating the day 
and time of service. He should then deposit it among the files of the 
Court, and it will be ready for use when wanted. The service by the 
Clerk, probably, can only take place when the complainant or his Attorney 
attends, for service on the latter would be sufficient ; but the notice should 
still be given in the name of the Clerk. 

Requisites to prove service of Notice of Adjournment]. —If the com- 
plainant or his Attorney does not attend, and the Justices, nevertheless, 
see fit to adjourn, and for that purpose to issue a warrant for the appre- 
hension of the defendant, the service of notice to complainant of the day 
named for the adjournment can be effected by a constable, in which case 
the Clerk should explain to him the contents, if he cannot write, and 
make an entry accordingly on the duplicate retained. 

If he can write, let him make an endorsement of service on the dupli. 
cate. And in such case, the constable, or party serving the notice, should 
be instructed to be in attendance on the day appointed for the adjourned 
hearing; otherwise, should the complainant not attend, the notice to him 
of adjournment could not be proved, and, consequently, the Justices could 
not dismiss the charge. 

Costs where charge dismissed in consequence qf Complainants non- 
appearance|.—In dismissing the charge on non-attendance of the com- 
plainant at the hearing, the Justices may, if they please, under s. 18, 
give costs; and they are expressly authorized to give them, under s. 16, 
in cases of non-appearance of complainant after adjournment. The pro- 

Q 2 
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vision, however, was unnecessary in s. 16, and has been properly omitted 
in s. 13, the terms of s. 18 applying to all cases of dismissal of information, 
whether on the merits, or for want of appearance of parties, either in the 
first instance, or after the case has been adjourned. 

The Form of the order of dismissal will be as given under the letter 
(L.); but under s. 14, it is discretionary with the Justices, in all cases, 
whether they will make the order or not; and, in any event, they need 
not make it, unless requtred to do so. Probably, if required to do so, 
they would refuse, and generally should, when the information is dis- 
missed, in the first instance, on the ground of complainant’s non-attendance, 
inasmuch as the making of the order would enable the defendant to obtain 
a certificate thereof (M.), and set it up as a bar against any future pro- 
ceedings. There might be circumstances, however, which would induce 
the Justices to give the defendant costs against the complainant for not 
appearing, in which case an order would be necessary, and the consequent 
certificate operating as a bar could not be avoided. If the information 
be dismissed without any order being made at the request of the defendant, 
then, as it is not upon the merits, ‘‘it seems,” says Mr. Oke, “to be in 
the nature of a non-suit in a civil case, and the complaint or information 
may be brought again.” (P) 

If the complainant only should appear, and the Justices determine, 
instead of issuing a warrant, to proceed in the absence of the defendant, 
they must first be satisfied by the oath of the constable that the summons 
has been served on the defendant; and, if personal service of it has not 
been effected, they should require proof that it has come to his knowledge 
in reasonable time before the day of hearing. If they entertain any 
doubt upon this point, it will be prudent to adjourn, giving defendant 
notice thereof, or to issue a fresh summons; but if they are satisfied on 
this head, they may at once proceed to deal with the charge. To make 
sure that the defendant is not in attendance, the constable should be 
directed to call out his name at the door of the room where the Court is 
held, three several times, and if he should not answer, the constable or 
other person who served the summons may then have the following oath 
administered to him by the Clerk :— 


“ You, A. B., shall make true answers to all such questions as shall be 
demanded of you touching this case. So help you God.” 


The result of this examination should be taken down in writing, and 
signed by the deponent as well as the Justices, and it should not only be 
ascertained that service has been effected, but also that such service has 
been in accordance with the terms prescribed by the Statute under which 
the information is laid, if it should contain any specific directions on that 

int. 

It has been already stated before whom, and when, the hearing must 
take place. 

The mode of hearing when both parties appear, is pointed out in s. 14 
with great particularity ; but “in respect of the examination and cross- 





— 


(r) But see Tunnicliffe v. Tedd, (17 L. J. M. C., 67; 5 C. B., 553), decided 
under the Assault Act, which would seem to apply to all summary proceedings. 
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examination of witnesses, and the right of addressing the Justices upon 
the case, in reply or otherwise,” the practice, as nearly as may be, is to 
be in accordance with that of the Supreme Court upon the trial of an 
issue of fact in an action at law. (17 Vic., No. 39, s. 15). But before 
dealing with the matter judicially, the Justices may with great propriety, 
in many cases, endeavour to bring about a compromise between the 
complainant and defendant. Indeed, in summary convictions under the 
Larceny and Malicious Injuries’ Acts, (7 & 8 G. IV., c. 29, 8.68; c. 30, 
8. 35), the Justices are empowered to arrange a cumpromise even after a 
conviction. In all such cases the costs should be paid immediately, as 
they cannot be enforced by the Justices, as neither a conviction nor an 
order of dismissal can be made. 

If Defendant confesses |.—If defendant, when called upon, admits the 
truth of the information, aud so pleads guilty, the Bench is of course 
relieved from the necessity of going into evidence, and may at once adju- 
dicate; and even where the particular Statute under which the information 
is laid, requires in terms that the offence be proved by the oath of one or 
more credible witnesses, it has been held that a defendant’s confession is 
sufficient to satisfy the Statute. If the defendant admits the charge, but 
pleads justification, qualification, &c , although the admission dispenses with 
the necessity of proving the charge, yet the Justices should go into such 
evidence as is necessary to prove or negative the justification, &c., it being 
observed that the affirmative proof of any such matter which is relied 
upon in defence is thrown upon the defendant. When the information 
negatives any exemption, &c., the prosecutor need not prove such nega- 
tive, but the defendant must prove the affirmative in his defence, if he 
wishes to have the advantage of it. (S. 14). | 

Evidence to be heard].—The rules of evidence have been briefly con- 
sidered in another part of this work, (see “ Evidence”), to which the 
reader is referred. It may be remarked, that Magistrates cannot be 
required to hear any evidence which ought not to influence them in their 
decision: they should require that sufficient evidence be adduced to prove 
the offence clearly, so as to satisfy the true intent and meaning of the 
Statute; and where a fine, in the nature of compensation, is to be imposed, 
evidence should be given of the extent of the damage. 

It may be stated here that the appearance of the defendant, whether by 
himself or Attorney, not only operates as a waiver of any irregularity in 
the service of the summons, (R. v. Johnson, 1 Str., 261; R. v. Stone, I 
East, 649), but, if there has been no summons at all, such appearance 
cures that defect. (R.v. JJ. of Wiltshire, 12 A. & E., 791, and R. v. 
Berry, 5 Jur. N. S., 320). The evidence given at the hearing should be 
— with the same strictness and regularity as observed in the Supreme 

ourts. 

Necessity of Evidence being carefully recorded].—There is nothing in 
Jervis’s Act to render it imperative to take down the evidence in writing ; 
but it is a course which every Justice should adopt,—first, for his own 
protection ; and, secondly, in fairness to the defendant ; for, although it ia 
not necessary to set out the evidence in the conviction, the Colonial Act 
14 Vic., No. 43, contains certain provisions, both in favour of Justices 
and parties convicted before them, which might be — totally inef- 

Q 


230 THE AUSTRALIAN MAGISTRATE. 


fectual by the want of written evidence, By s. 9 of that Act, any defect 
in a commitment may be cured, so as to prevent the discharge of a de- 
fendant on Habeas Corpus, if “ the depositions” shall appear to the Court 
to warrant, in substance, the judgment of the Justices; and, by s. 15 of 
the same Act, in every case of summary conviction, “all parties indicted 
therein shall be entitled to demand and have copies of the information and 
depositions, &c., in like manner, and on the same terms, as they are pro- 
vided with regard to depositions against a partv committed or holden to 
bail.” So also, by 17 Vic., No, 39, s. 10, “in every case where the facts 
or evidence appearing by the depositions shall support the adjudication 
of the Justices,’ convictions, or orders, or warrants may be amended. 
Now, whether or not these enactments amount to an express declara- 
tion that depositions in summary convictions shall be taken in writing, 
there can be no doubt that they contain an implied injunction to that 
effect, and still less doubt that the practice enjoined ought to be invariably 
followed. It were to be wished, perhaps, that upon this point the colonial 
Acts had been somewhat more explicit. 

Competency of Witnesses ].—The implied limitation as to the competency 
of informers imposed by s. 15, has been altogether removed by s. 14 of 17 
Vic., No. 39, and the Legislature (see ‘‘ Evidence”) has now rendered 
competent complainants and informers in all cases, and defendants in 
complaints, but not in informations. It is said by Mr. Oke that “ the 
law is, that where several offenders are charged, and the cases heard at 
one time, after all the evidence on both sides has been heard, if there be 
no evidence against one of them, he is then entitled to demand an acquit- 
tal; (Wright v. Paulin, R. & M.C.C., 128); but he is not entitled to a 
verdict in the midst of the inquiry, (Emmett v. Butler, 7 Taunt., 599), 
although the Court may in its discretion allow of his acquittal in any stago 
of the trial before the reply, in order that he may be examined as a wit- 
ness, (Bedder’s case, 1 Sid., 237), When acquitted, he is competent, 
(Frazer's case, 1 M, & Nal. Ev., 56); also, where one of several defen- 
dants pleads guilty, he may be called as a witness for the other defendants 
before sentence, unless he has an interest—as in conspiracy, &c.—in ob- 
taining the discharge. (Taylor Ev,, 817), It is in the Justices’ discretion 
either to dismiss the charge as against one defendant at the end of com- 
plainant’s case, or when they have heard the defence.” (See p. 97). 

Husband and Wife|.—By the general rule of law, before 16 Vic., No. 
14, a husband and wife could not be witnesses for or against each other ; 
the effect of that Act, and of 22 Vic., No. 7, has been pointed out: (see 
“ Evidence,” ante, p. 100); but they may be witnesses against each other 
in respect of any charge which affects their liberty and person. /R. 
v. ——— 2 Russ., 605). The husband or wife of one prisoner cannot 
be called as a witnesa for other prisoners prosecuted with him or her for 
the same offence, unless it is quite clear that her evidence will not neces- 
sarily benefit her husband, and vice vers@. (R.v. Locker, 5 Esp., 107, 
Taylor Ev., 1059, 2nd ed.) 

Infants|.—The evidence of witnesses at any age is admissible, if it 
appear that they have sufficient discretion, and understand the moral obli- 

tion of an oath. 


Want of Religion] -A man who has no religion whatever, or none that 
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can bind his conscience to speak the truth, cannot be a witness. The 
proper test is, not as to witness’s belief in any particular creed, but whether 
he believes in a God, the obligation of an oath, and a future state of re- 
wards and punishments. 

No Incapacity from Crime].—No person is now excluded from being a 
Witness, because a criminal. 

Deaf and Dumb Persons].—Where a witness is deaf or dumb, another 
person should be sworn faithfully to interpret his signs: (see Form, Part II.); 
the usual oath should also be put to the witness through the interpreter. 
If, however, the witness can read and write, the questions and answers 
had better be written down. 

Lunatic].—A lunatic is admissible as a witness, if he understands the 
obligation of an oath, and is capable of giving a correct account of the 
matter in issue. The former is a question for the jury. (R.v. Hill, 5 
Cox C. C., 259). 

The oath should be, as in criminal cases, administered to the witness 
before he gives his evidence, and may be in the following form :— 


“ The evidence which you shall give touching this information (or, 
complaint) shall be the truth, the whole truth, and nothing but the 
truth. So help you God.” 


(As to oaths of Jews, Chinese, &c., see ante, p. 213; and as to pro- 
ceedings if witnesses refuse to be examined on oath, &c., see 8. 7). 

By 16 Vic., No. 18, s. 19, “It shall be lawful for any Justices of the 
Peace in Special or Petty Sessions, in case it shall appear to them that 
any person has been guilty of wilful and corrupt perjury in any evidence 
given, or in any deposition, examination, or other proceeding made or 
taken before them, to direct such person to be prosecuted for such perjury, 
in case there shall appear to them a reasonable cause for such prosecution, 
and to commit such person so directed to be prosecuted until the next 
Criminal Session of the Supreme Court, or for the next Circuit Court for 
the district within which such perjury was committed, unless such person 
shall enter into a recognizance, with one or more sufficient surety or 
sureties, conditioned for the appearance of such person at such next Ses- 
sion or Circuit Court, and that he will then surrender and take his trial, 
and not depart the Court without leave;” and the Justices are to “ re- 
quire any person they may think fit to enter into a recognizance, condi- 
tioned to prosecute or give evidence against such person so directed to be 
prosecuted as aforesaid: Provided always, that no such direction shall be 
given in evidence upon any trial to be had against any person upon a 
prosecution so directed as aforesaid.” 

Atders or Abettors].—The first thing to be proved on a charge against 
an aider or abettor, where the case is heard as against them in the absence 
of the principal, would be that the principal offence was committed. 


§ VI.—ApsupicaTION. 


After the evidence on both sides has been closed, the Justices will either 
convict the defendant or diamiss the charge, and with or without costs, 
(s. 18), but they cannot dismiss the case and order defendant to pay costs ; 
and if the defendant pleads not guilty, and the complainant then withdraws 
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the complaint, the case may be dismissed as not proved. (Tunnicliffe v. 
Tedd, 17 L. J. M. C., 67). 

Adjourn to consider Judgment].—It seems they may adjourn to con- 
sider their determination or the proper penalty to be imposed, &e., or for 
the purpose of obtaining the evidence of a former conviction required, &e., 
as s. 16 authorizes an adjournment during the hearing without specifying 
the cause. 

Division of Opinion].—Should there be a division of opinion on the 
case and the judgment, they should adjourn to procure the attendance of 
another Justice, and the case should be re-heard. | 

Whatever may be the result, whether a conviction or dismissal, the 
Clerk should make an entry thereof on the minutes of the proceedings. 
These proceedings, it is recommended, in summary convictions, should be 
recorded in a book kept for that purpose, and that the evidence of the wit- 
nesses, when given, should he entered therein, so that the grounds of each 
decision, as well as the decision itself, together with all the proceedings 
relating thereto, might be traced at once, and readily and conveniently 
referred to. 

It has been already stated that, if the Justices dismiss the complaint, 
they may do so either with or without costs; but they cannot, if they 
dismiss the case, order costs to be paid to the complainant. The order of 
dismissal, if made, must be followed by a certificate in the Form (M), 
which will operate as a bar to any subsequent proceedings. If the order 
of dismissal give costs, the payment of them cannot be enforced until the 
complainant has been served with a copy of the minute of such order. 
(Sec. 17). The following Form will suffice for the minute :— 


At a Petty Sessions of Her Majesty's Justices of the Peace for the , 
holden at * in and for the said , the day of 
, 186 , 
C. D., Complainant, 
against 
A. B., Defendant. 
It is adjudged and ordered, that the information (or complaint) in this case, for 
_ (state shortly the charge) be dismissed with costs, the said C. D. not appearin 
or the said information (or complaint) not being proved]; and that the maid 
. D. shall forthwith (or, on or before day of next), pay to 
the said A. B. the sum of shillings, for the costs incurred in his 
defence, to be recovered by distress, and in default, the said C. D. to be im- 
prisoned for , Unless sooner paid, (with the costs of distress and 


of conveyance to gaol). 
W. B., Clerk to the Justice. 


This minute should be issued in duplicate, and the time and mode of 
service endorsed upon it by the person who served it, and returned by the 
Clerk to the Justices. The mode of enforcing it, and the necessary forms 
in connection therewith, will be considered in conjunction with the same 

ints relating to convictions. 

The following extract from Oke’s Synopsis furnishes some usefal hints 
respecting adjudications in general, and touching some particular portions 
of the Act, which will much assist the Justices in their construction of, 
and roceedings under, it :— 

aving determined to convict or make an order, they (the Justices) 
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should openly pronounce their judgment, according as they are by law 
empowered to do in the particular case, neither for too much nor too little, 
as a judgment for too little is as faulty as a judgment for too much, (R. v. 
Salamons, 1 T. R., 252; Whitehead v. Reg., 7 Q. B., 582; Paley, 231) ; 
and in doing so, they should distinctly state the amount of fine, or miti- 
gated fine, or imprisonment and costs, or imprisonment in default, the 
mode of recovery and time of payment, the additional imprisonment for 
costs when adjudged ; (in cases where the punishment is imprisonment only, 
and not a fine), the costs of conveyance to gaol, &c.; and, where the defen- 
dant is convicted at the same time of two or more offences, whether impri- 
sonment for one is to commence at the termination of the other, or not. The 
amount of penalty or punishment is entirely in the Justices’ discretion, where 
the Statute says ‘not exceeding’ so much, or such atime; nor does it require 
that the punishment in default of payment of a penalty adjudged should be 
proportionate to the maximum imprisonment allowed by the Act, i. e., if 
the maximum penalty be £5, and the maximum imprisonment two calendar 
months, that, if the Justices convict in £2 10s., they should commit for one 
calendar month; but they may commit for two; for the penalties, and 
imprisonment in default, are very disproportionate to each other through- 
out the whole of the summary jurisdiction.” 

Where a second offence, I-vidence of a previous Conviction |.—“ In case 
of the charge being for a second or subsequent offence, for which an in- 
creased penalty can be awarded, the Justices should, after deciding to 
convict for the offence then before them, have legal proof of the previous 
conviction or convictions, first ascertaining that the subsequent conviction 
can be treated as such, and a higher penalty awarded, as, in many instances, 
a time is limited for the conviction for a second or subsequent offence from 
the previous conviction. The only legal admissible evidence of a previous 
conviction, where a Statute does not allow of any other, is either the 
conviction itself, produced by the proper officer, or by some one who has 
received it out of his custody, or an examined copy of the conviction in 
his custody. (10 J. P., 527). In some cases, (7 & 8 G. 1V., ce. 29, 30), 
a certified copy under the hand of the Clerk of the Peace, is good evi- 
dence. In addition to this proof, however, there must be evidence of the 
identity of the defendant with the conviction, by the constable or some 
other person.” (P. 102). 

By the recent Evidence Act, (22 Vie., No. 7, s. 7), “In every case, 
civil or criminal, in which it shall be necessary to prove that any person 
was convicted of any offence, or sentenced to any punishment or pecuniary 
fine, before or by any Court or Justices, or was ordered by any Court or 
Justices to pay any sum of money, a certificate under the hand (or pur- 
porting to be) of the officer having ordinarily the custody of the records 
or documents and proceedings showing such conviction, sentence, or order, 
shall upon proof of the identity of the party, be sutficient evidence of such 
conviction, sentence, or order, and of the particular offence or matter in 
respect of which it was had, or passed, or made, if stated in such certifi- 
cate: Provided that the time and place of such conviction, sentence, or 
order shall be stated therein, with the title of the Court in which, or the 
names of the Justices by or before whom, the same was so had or made ; ” 


and, by s. 9, “ Every such certificate, or paper purporting to be such cer- 
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tificate, stating that the party signing the same has ordinarily the custody 
of the records, documents, or proceedings referred to therein, shall be 
primé facie evidence of that fact, and of the signature and official character 
of suck party.” 

Consecutive periods of Imprisonment].— A Magistrate ought not, on 
conviction in several cases, to defer sentence in the second until the impri- 
sonment in the first is about to expire, and then issue a warrant of deten- 
tion for a second period of imprisonment. If two or more charges be 
brought before a Magistrate at the same time, it is his duty to adjudicate 
on them in succession, and without delay. If he convict upon more than 
one, where the punishment is imprisonment, he should make out separate 
warrants upon each conviction, the second imprisonment to commence and 
take effect upon the expiration of the first.” (R.v. Wilkes, 4 Burrows, 
2577). 

The power of adjudicating under s. 5 against a defendant who shall be 
in prison, “undergoing imprisonment upon a conviction for any other 
offence,” requires some care in its application, and the following note of 
Mr. Oke upon the subject shows that its application may not be so prac- 
ticable as was contemplated :— 

“ If the words ‘in prison’ and ‘imprisonment’ imply an actual confine- 
ment in the common gaol or house of correction, (as Mr. Archbold, in a 
note to the sect. p. 171, seems to think they do), then the section would 
be applicable to those cases only where the defendant is convicted of the 
subsequent offence in his absence, under s. 13, and particularly in some 
cases where the Statute requires the conviction to take place within a 
given time,—there being no authority in Justices to order a Gaoler to 
bring up a person in his custody to a Petty Sessions to answer a summary 
charge, unless he were in prison on a remand merely, and not by way of 
punishment. If, however, as has been contended, (1 Magis., p. 172, 
Wise’s Supplement, 535), the defendant is ‘in prison, undergoing impri- 
sonment upon a conviction,’ from the moment of his being convicted of the 
first offence the section applies; but then, only where the defendant is 
present at the time of conviction for both offences; for if he be convicted 
of the first or both offences ex parte (which he may be) on the same 
day, he would not be in prison at all at the time of the first conviction, 
for the imprisonment in such a case begins to run from the time of the 
defendant’s being arrested under the commitinent, and not from the date 
of the conviction or commitment. (Jn re Bowdler, 12 Q. B., 612, over- 
ruling Fletcher's case, 13 L. J. M. C., 16). Therefore, where the de- 
fendant ia in actual confinement for the first offence at the time of 
the second conviction ex parte, the commitment for the first offence 
produced by the Gaoler will not, as likewise contended at 1 Magis., p. 172, 
be evidence of the previous conviction ; but the usual proof of it must be 
given to the Justices. This section, it will be observed, does not apply to 
orders on complaints; but it will be applicable to all descriptions of con- 
victions for offences, whether the imprisonment for the first or second 
offence is in default of payment of a fine, or in default of distress, or im- 
prisonment absolutely for a time certain ; but the cumulative imprisonment 
must be in all cases adjudged at the time of the hearing of the informa- 
tion and conviction, and not deferred till the expiration of the first impri- 
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sonment, and the commitment must be forthwith delivered to the Gaoler.”’ 
(See Form post, Part IT.) 

Penalty where several Offenders ].~-W here several offenders are convicted 
of the same offence, whether it be in its nature single or joint, a joint 
award of one fine against them is erroneous, for it ought to be several 
against each defendant ; otherwise, one who has paid his proportionate part 
might have to continue in prison till all the others had paid theirs, which 
would be to punish him for the offence of another. (Paley, 224; Morgan 
v. Brown, 4 A, & E., 515; R. v, Cridland, 3 Jur. N. S., 1213 Q. B.) 

Questionable whether a joint or several Offence].—It is often a question 
of considerable doubt, whether, if two or more commit an act punishable 
by a certain penalty, distinct penalties of the full amount can be imposed 
upon each defendant, or only one penalty amongst the whole; or, in other 
words, whether one offence is committed, or several, If a Statute impose 
a penalty upon a certain act, then, if two or more commit it, only one 
penalty is in general incurred. (R. v. Blensdale, 4 T. R.. 809). If, how- 
ever, the penalty imposed by the Statute be obviously on each offence, or 
if the offence committed be of a several nature, so that the guilt of each 
person is distinct from that of the other, a distinct penalty upon each 
should be imposed, as when a distinct offence. (R.v, Hube, 5 T. R., 542). 
In R. v. Dean, (12 M. & W.,39), Alderson, B., says, “ You must look at the 
Statute to see whether every person is to be punished, or every offence to 
be punished. If every offence is to be punished, there is to be one penalty 
only, however large the number of persons who committed it; but if there 
are several penalties on each person, it is obviously otherwise.” 

In the case of a joint offence, the penalty is divisible according to the 
discretion of the Magistrate, and must appear separately on the conviction. 
(Morgan v. Brown, 4 A, & E, 515). 

By s. 17, directions are given as to the forms of convictions and orders, 
which, except in the cases specified to the contrary, may be drawn up 
according to the Form given by the Act (I., 1, 2, 3), and (K, 1, 2, 3). 
A minute of the order on conviction, or a memorandum thereof, should at 
once be made and entered in a separate book kept for that purpose; or if 
no such book be kept, nor any book of the proceedings where such entry 
can be made, it should be written either on a separate paper, and annexed 
to the information or complaint, or on the back of the information, com- 
plaint, summons, or warrant, and signed by the convicting Justice or 
Justices, so that any Justice might thereupon enforce the adjudication. As 
has been observed, however, it is very desirable that all the proceedinga 
should be entered in a book, from their commencement to their close. “ It 
will, of course,” says Mr. Saunders, “ not escape the attention of Justices, 
that this clause (the 17th) will not apply to convictious or orders upon 
Acts subsequently passed, if these Acts themselves contain the requisite 
Forms.” 


The general applicability of these Forms has since been decided in several 
eases. 


§ VII.—Or Convictions. 


Convictions, Requisites of].—The requisites of the conviction, which 
should include all the defendants convicted at the same time of the sama 
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charge, are, in addition to those before referred to in regard to the infor- 
mation, as to the description of the Justices, the offence, with date, &c., 
principally in regard to the mode of stating the judgment in the adjudi- 
cating portion, which must be precise and certain, (R. v. Harris, 7 T. R., 
238), and must strictly follow the provisions of the Act of Parliament 
upon which it is provided; for any excess, diminution, or variation of the 
penalty or punishment and costs fixed by the Statute, but not of their 
application, (Charter v. Graeme, 13 Q. B., 216; and see 17 Vic., No. 39, 
8. 16), will render the conviction entirely void. The Form need not, in 
all cases, be followed verbatim ; for such alterations as are requisite may 
be made. (In re Boothroyd, 15 M. & W.,1). It seems now, since only 
one offence can be inserted in the information, that the conviction upon 
which it is founded should likewise contain one offence, although, before 
the Statute, it was legal to include several offences of the same nature in 
the same conviction; (Paley, 4th ed., 218); but if several are inserted, 
each must be distinctly charged, and the penalties must be properly 
adjudged ; (Newman v. Bendyshe, 10 A. & E., 11); and Jervis’s Statute 
contains no provision prohibiting the joinder of offences in the same con- 
viction. 

Separate convictions are recommended, because of the complicated nature 
of the adjudication of the imprisonment on non-payment. 

A conviction for trespassing in search of game in the day-time, under 
1 & 2 W. IVY., c. 32, s. 30, included four persons, and adjudicated “ that 
each of them, J. C., J. B., W. W., and J. S., so making default, should 
be imprisoned for one month, unless the said several sums, and the costs 
and charges of conveying each of them, J. C., J. B., W. W., and J.S., 
so making default to gaol, should be sooner paid.” Held, that it made 
each to be imprisoned until the costs of conveying all to gaol had 
been paid, and therefore was bad, inasmuch as 11 & 12 Vic., c. 43, s. 23, 
only made each liable for the costs of conveying him to gaol. (R. v. Crid- 
land, 3 Jur. N. S., 1213, Q. B.) 

Meaning of Month|.—As to the term of imprisonment, it may be 
observed, that some Statutes mention month, others “calendar month.” It 
was formerly important to bear this distinction in mind, (as in the former 
case a lunar month of 28 days was intended), but now, by 16 Vic., No. 1, 
(which appears to be both retrospective and prospective), a month in all 
Acts means a calendar month, unless words are added showing that lunar 
month is intended. 

Conviction not usually drawn up at time of giving the decision].—The 
formal record of conviction is seldom drawn up at the time the decision is 
actually made against the defendant ; but a minute of memorandum of the 
terms of the judgment or decision is entered by the Clerk upon the minutes 
of proceedings, and the conviction is itself drawn up subsequently by the 
Clerk at his leisure. (See 17 Vic., No. 39, s. 9). 

Considerable latitude has always been allowed to Magistrates, as to the 
time and mode of drawing up their formal conviction. Thus, where an 
informal conviction has been signed and handed over to the defendant, 
and even carried into execution by distress and imprisonment, it has been 
held that Justices may at any time before the trial of an action of trespass 
for the distress or commitment, draw up and sign a more formal convic- 
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tion, so that it agreed with the actual proceedings as they occurred before 
the Justices; and such formal conviction may be produced upon the trial, 
so as to supersede the one originally given to the defendant, and a good 
defence to the action may be thereby set up and established. But, after 
the conviction has been quashed on appeal, the convicting Justice cannot 
protect himself by drawing up a more formal one, nor can he do so after 
the defendant taken under a warrant founded on a defective conviction, 
has been discharged on Habeas Corpus. (Chaney v. Payne, 1 Q. B., 712). 

Where a prisoner had been lodged in gaol under a bad warrant of com- 
mitment, a good warrant subsequently delivered to the Gaoler, but before a 
rule for a Habeas Corpus had been obtained, was held to be a good answer 
to that rule. (Ex parte Cross, 26 L. J. M. C., 201, confirming R. v. 
Richards, 5 Q. B., 926). 

Upon the trial of an appeal against a conviction, the Court of Quarter 
Sessions must proceed on the conviction returned to it in the regular way 
by the Clerk of the Petty Sessions, without paying any regard to a former 
one which may have been erroneously given to a defendant, with mistakes 
in matter of form. 

Description of Offence).—A few cases are given at greater length, from 
which the Magistrate will learn what care is required in describing the 
offence in summary couvictions and commitments. The first case has 
been already referred to, (p. 217). 

A return to a Habeas Corpus ad subjiciendum set forth a document, 
being a conviction and committal under Stat. 4 G. IV., c. 34, 8. 3, 
which recited an information and complaint by the agent of D., that the 
prisoner had contracted to serve D. for a term, and did, before the con- 
tract was completed, absent himself from his service, and did thereby, then 
and there, neglect to fulfil the same, contrary to the form of the Statute, gc. 
(In re Seth Turner, 9 Q. B., 80). And the document added: “ therefore 
it manifestly appearing to me” (the Justice) that the prisoner “is guilty 
of the said offence charged upon him in the said information and com- 
plaint, I do hereby convict him of the offence aforesaid, and I do hereby 
order and adjudge that” the prisoner, “for the offence aforesaid, be 
imprisoned,’ &c. Upon motion to discharge the prisoner, it was held, 
that the information showed no offence, aa there might be some lawful 
excuse for the absence, though the Statute simply makes the party's 
absenting himself from service the ground of complaint, and that the con- 
viction therefore was bad. ‘The information,” said Patteson, J., “ does 
add that the prisoner did, by absenting himself from service, ‘thereby 
neglect to fulfil the same,’ contrary to the Statute; but that is not a 
direct charge ; it is only an inference from what precedes ; if the absenting 
does not constitute an offence as laid, the inference is not warranted. It 
therefore comes to this,—whether it is necessary to negative lawful 
excuse? I think it is, and that the absence must be shown to be wilful, 
or without lawful excuse. As this information is framed, it would have 
been proved by showing that the prisoner had stayed away because he 
had broken his leg.” 

In Lindsay v. Leigh, (11 Q. B., 455), an action of trespass for false 
imprisonment was brought against a Magistrate, for committing the 
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as to give the party distrained upon sufficient time to turn about him, and 
procure the means of payment. (Jones v. Johnson, 20 L. J. M. C., 11). 

The constable is bound, at the time assigned for the return of the war- 
rant, to certify to the Justice what he has done upon it; but no time is 
now limited for its return; he should, therefore, make his return within a 
reasonable time after its execution. (Paley, 265). 

Mandamus for enforcing Summary Conviction discretionary].— The 
Court has a discretion as to granting a writ of mandamus commanding 
Justices to issue a warrant for enforcing the punishment of a person sum- 
marily convicted before them. (Ex parte Robert Thomas, 16 L. J. M. C., 
57; Paley, 256). 

One Justice may enforce all Convictions and Orders |.—One Justice may 
issue all warrants of distress or commitment after the determination of 
any case; and it shall not be necessary that such Justice shall be the 
Justice, or one of the Justices, by whom the said case shall be heard and 
determined. (S. 29). 

It must be observed, generally, that the penalty, costs of conviction, or 
term and manner of imprisonment tu be enforced or imposed, is such as 
the Statute upon which the conviction or order is founded directs, and the 
same as previously adjudged by the convicting Justice or Justices; and 
no greater or other can be enforced than that which formed the original 
adjudication upon the information or complaint. 

Of the Form of commitment to prison).—The warrant of commitment,— 
whether for an absolute term of imprisonment, in default of payment of a 
penalty, or in default of distress for same,—must in all cases be in writing ; 
(2 Hawk., c. 16, s. 13, p. 179; Hutchinson v. Lowndes, 4 B. & Ad., 118) ; 
but a verbal order to detain a defendant until it is made out will be 
sufficient. The cause of the commitment must be stated with clearness, 
and it must be shown that the complaint was one over which the Justice 
had jurisdiction; /R. v. King, 13 L. J. M.C., 43; Johnson v. Reid, 6 
M. & W., 124; R.v. Chaney, 6 Dowl., 281; Re Peerless, 1 Q. B., 143); 
and it must state specifically that the defendant was convicted of the 
offence, which fact must not be left to inference. (R. v. Rhodes, 4 T. R., 
220; R. v. Cooper, 6 T. R., 509). So, too, there must be no ambiguity 
in the description of the offence, but it must be stated with certainty, as 
has already been referred to in the remarks relating to the information ; 
and it must correspond with the conviction in every material particular ; 
for if it show an offence of a different nature, it will be bad; (Rogers v. 
Jones, 3 B. & C., 409; Wood v. Fenwick, 10 M. & W., 195; Daniel v. 
Phillips, 1 Cr. M. & R., 662; Charter v. Greame and another, 18 L. J. 
M. C., 73); and it must be precise as to the time and manner of the de- 
fendant’s imprisonment, and of the conditions of his discharge, (Groome 
v. Forrester, 5 M. & S., 314; and Paley, 285), for if it be bad in part, 
it is in most instances bad zn toto ; (Paley, 289); and see ex parte Allison, 
24 L. J. M. C., 73; Eggtngton v. Mayor, §c., of Lichfield, 24 L. J.Q. B., 
360, as to the Forms of commitment in Jervis’s Act being suficient in all 
cases of summary conviction. (Oke’s S., 120). 

Provisions as to commitment not being void for defects |.—It may here 
be observed, that by some Acts of Parliament, as the7 & 8 G. IV., e. 29, 
s. 73,—c. 30, s. 39; 9 G. IV., c. 31; 1 & 2 W. IV., c. 32, s. 45, and 
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some others, it is provided that no warrant of commitment shall be 
held void by reason of any defect therein, provided it be therein alleged 
that the party has been convicted, and there be a good and valid 
conviction to sustain the same; but it will be observed from the above, 
that the commitment must not differ from the conviction. There is no 
general enactment upon the subject, and a good conviction will not help a 
bad warrant, where the Statute providing for the proceedings does not 
contain such a clause. (Wickes v. Clutterbuck, 2 Bing., 483). In R.v. 
Richards and others, 5 Q. B., 926, it was admitted in argument, that a 
Justice may substitute at the prison a good warrant of commitment for a 
defective one. (Oke, s. 122; and ex parte Cross, 26 L. J. M. C., 201). 

Time from which the imprisonment runs].—In Fletcher's case, (13 
L. J. M. C., 16), it was decided, that the warrant of commitment having 
omitted the date when it was granted, the imprisonment was held illegal, 
for it was uncertain when it should commence; but in R. v. Bowdler, 
(12 Q. B., 612, 619; 17 L. J., Q. B., 245), this case was overruled on 
this point, and the imprisonment held to run from the time of the defen- 
dant being arrested under the commitment, and not from the date of it or 
the conviction. See also ex parte Foulkes, 15 M. & W., 612; Braham v. 
Joyce, 4 Exch., 487; Hayes v. Keene, 21 L. J.C. P., 204; Mayhew v. 
Parker, 8 T. R., 110. (Oke, s. 122). 

Where several offenders, a separate commitment is recommended ].— 
The observations before, at p. 236, should be considered when granting a 
warrant of commitment against several offenders. Strictly, there should 
be a separate commitment for each defendant where more than one is con- 
victed upon a joint or several offence, or where they are not all sent to 
gaol on the same day, as well as where the punishment is different to each. 
It might recite that A. B. was convicted, for that he the said A. B., 
“ together with C. D. and another, (or, others),’’ did so-and-ao, ‘ and it 
was thereby adjudged that the said A. B. for his said offence should, &c.,” 
and then proceed in the same way as if A. B. were the only person con- 
victed. See R. v Cridland, 3 Jur. N. S., Q. B., 1213, cited before. 

Discharge of defendant on payment of sum adjudged, or otherwise].— 
On payment of the amount mentioned in a warrant of commitment or 
distress, with the expenses, the constable must cease to exécute it, (ss. 28, 
31); but after committal to prison, the same must be paid to the Gaoler, 
who will discharge the defendant, if he be in his custody for no other 
matter, (s. 28), such as under a commitment for a consecutive period for 
another offence, &c. There scems to be no objection, where more convenient, 
to the committing Justice or the Clerk’s receiving the amount after commit- 
tal, in which latter case the Justice should issue a liberate (see Part II.) 
or discharge to the Gaoler, stating that the condition of the commitment 
has been complied with. On no other ground can a Justice order a person 
committed to prison on a summary conviction to be liberated, (except where 
the particular Statute authorizes it, as 7 & 8 G. IV., c. 29, s. 68,—c. 30, 
s. 34, where the Justice convicting may discharge the offender from his 
conviction on making satisfaction to the party aggrieved for damages and 
costs, or either of them, without payment of the fine adjudged). No 
portion less than the whole amount adjudged to be paid should be received, 
nor by instalments, for if it becomes necessary to issue the commitment, 
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what has been received must be refunded to the defendant. (Oke, s. 123). 
See Stone’s Manual, p. 280. 

No demand of penalty necessary before enforcing it].—Some doubts 
have arisen whether a distress warrant or commitment could issue forth- 
with upon a conviction being made under the provisions of Jervis’s Acts, 
where the defendant did not appear on the hearing and determination of 
the case, without a demand being first made of the amount of penalty, 
&e.; but, as the present Statute, 11 & 12 Vic., c. 43, contains no provision 
(and in this it differs from the old Act, 5 W. FV., No. 22, see p. 244), 
op the subject, except as requiring a copy of the ininute of an Order to be 
first served, (s. 17), it would seem that no such demand is necessary upon 
a conviction ; (see ex parte Edwards, 8 D. & Ry., 115; Wooton v. Harvey, 
6 East, 79; Barnes v. White, 1 C. B., 192, 205, 210; and Paley, 253, 
256); neither does notice of the conviction appear to be necessary when it 
takes place in the defendant's absence. 

Where time is given, Proof of non-payment|.— Where time is given 
for the payment of a penalty, &c., it would be advisable for the constable 
to make an affidavit of the non-payment, before issuing the commitment 
or distress warrant. 

Where Imprisonment only ts adjudged |.—In the case of absolute impri- 
sonment being adjudged for the offence, as no time is given, the defendant 
should be ordered into the custody of some constable immediately on convic- 
tion. By s. 24, defendant is to be committed forthwith ; the costs are to be 
levied separately ; and, in default, additional imprisonment. If the defen- 
dant, at the time of the conviction, confess he has no goods, or that fact 
appear to the Justices, or that the distress for the costs would be ruinous 
to him, as provided by s. 19, he may be committed forthwith for the addi- 
tional term for these costs, without issuing the distress warrant; the Form 
of conviction, (I. 3.), it will be seen, provides for such an event, and is a 
sufficient authority for such a committal; but it should be by a separate 
warrant of commitment. No Form of commitment on confession of no 
goods by the defendant, or where the distress would be ruinous, is given 
by the Statute but one will be found among the Forms given in this 
volume, post, Part IT. 

It may be added, that it is fully settled that, by-the words in an Act of 
Parliament authorizing the penalty “ to be levied by distress,” is to be un- 
derstood distress and sale. (Paley, 264). S. 20 authorizes the detainer of the 
defendant, unless security be given by him, until return of distress warrant. 

Costs to be definitely adjudged].—If the conviction do not adjudge costs, 
a distress warrant cannot issue for them. (Leary v. Patrick, 15 Q. B., 
266); and see s. 18. 

Effects of Partners, defendants|.—If the penalty be recoverable by 
distress against offenders who are partners, the constable may, it is con- 
ceived, seize both the joint and separate effects, or either, as on a levy by 
the Sheriff, each party being answerable for the whole, and not merely for 
& proportionate part. (Abbott v. Smith, 2 Wm. Bla., 947). 

Defendant may replevy]|.—It has been decided by the Court of Exche- 
quer, (George v. Chambers, 11 M. & W., 149), that replevin will lie for 


— taken under a distress warrant founded on a conviction. See Paley, 
263, 264. 
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If a feme covert be found guilty of an offence, and the penalty is autho- 
rized to be recovered by distress and sale of the offender’s goods, she must 
undergo the imprisonment awarded, as the penalty, &c., cannot be levied 
on the goods of the husband. (R. v. Johnson, 5 Q. B., 335; Paley on 
Conv., 4th ed., p. 260). 

In default of sufficient distress, s. 21 provides that the defendant may 
be imprisoned and kept to hard labour, in such manner and for such time 
as shall have been directed and appointed by the Statute on which the 
conviction or order was founded, unless “the sums adjudged to be paid, 
and all costs and charges of the distress, and also the costs and charges of 
the commitment and conveying the defendant to priaon, if such Justice 
shall think fit so to order, (the amount thereof being ascertained and 
stated in such commitment) shall be sooner paid.” 

Where no further remedy is provided by the Statute authorizing the 
distress in case there is no sufficient distress, the defendant may be com- 
mitted for not exceeding three calendar months, unless the penalty and 
costs be sooner paid. (S. 22). No power is given to add hard labour to 
the imprisonment warranted by this section. 

It appears that where the Statute creating the offence does not itaelf 
authorize the recovery of the fine either by distress or imprisonment, the 
only mode of recovery provided by Jervis’s Act is by distress (under s. 
19); and, if such distress is ineffectual, no further procedure by imprison- 
ment is lawful. (Q) The remedy by imprisonment given by s. 22, does 
not apply to such cases.. 

It may be added that, under many of the former Statutes, the pro- 
ceedings were regulated by 5 W. IV., No. 22, (the Summary Procedure 
Act of 1835); this Act is not repealed by the Justices’ Act of 1850, (14 
Vic., No. 43; see “ Justices,” No. 4), which adopts Jervis’s Acts, (11 & 
12 Vic., ec. 42, 43, and 44). The procedure of the Act of 1835 is speci- 
fically adopted by the Postage Act, (15 Vic., No. 12; see “ Postage”), 
passed one year subsequently to the introduction of Jervis’s Acts; (quere, 
whether it was an oversight, or in consequence of the excluding operation 
of s. 35 of 11 & 12 Vic., e. 43); and its provisions may be properly 
adopted in those numerous cases where the Statute authorizing the fine 
provides no mode of enforcing it, and where it is considered that the remedy 





Q) Mr. Arnold's new Book on “ Summary Convictions” has now arrived in the 
Colony, and from it (p. xxvii.) the Editor learns that an Act, to the effect above 
prin has passed the Imperial Parliament. (21 & 22 Vic., c. 73, 3.5). It is as 
follows :— 

“ Section 22 of 11 & 12 Vic., c. 43, shall extend and be deemed to have extended 
to all cases in which it is returned to a warrant of distress issued under the autho- 
rity of such Act, for levying any penalty, compensation, or sum of money ad- 
judged or ordered to be paid by any conviction or order, that no sufficient goods 
of the party against whom such warrant was issued can be found, where the Sta- 
tute on which the conviction or order was founded provides no mode of raising or 
levying such penalty, compensation, or sum of money, or of enforcing payment of 
the same, as well as to cases where the Statute on which the conviction or order 
is founded authorizes the issuing thereon of a warrant of distress.” 

A similar Act, extending the operation of s. 22, and repealing the limitation of 
8. 35, ought to be introduced into the Colonial Parlfament. (Sce “ Abattoir,” (Note 
A), p. 1. The Magistrates’ course would then be free from perplexity, and the 
procedure would in all cases be uniform. 

k 2 
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by distress under s. 19 is not sufficient, —at any rate, until an Act of the 
„Legislature is passed to remedy the defect. It is sufficient to call atten- 
tion to the lucid and elaborate judgment of the Chief Justice, in ex parte 
Cockburn, delivered in July, 1857,—post Part III. It is to be remem- 
bered, also, that s. 35 excludes from the operation of Jervis’s Acts a 
certain class of cases,—revenue, postal, bastardy, &c. In all such cases, 
the procedure to be followed by the Justices is such as would have been 
followed by them if Jervis’s Acts had never been adopted. It follows, 
therefore,—1. That in cases (revenue, &c.) within s. 35, such procedure 
must be adopted as would have been followed if Jervis’s Acts had never 
been passed ; (see “ Distillers,” ‘“ Bastard”); 2. That in casen where the 
Statute creating the offence gives no power of distress or imprisonment, 
the former procedure may be adopted, or a distress warrant may issue 
under s. 19 of Jervis’s Act; »3. In all other cases, the procedure of Jervis’s 
Act should be followed. 

The following are the words of this Statute (5 W. IV., No. 22, s. 1) :— 

“ That in all cases wherein, by any Act or Acts heretofore made and 
passed, or hereafter to be made and passed, any proceeding shall have 
been or shall be or is by this Act directed to be had, or matter authorized 
to be heard and determined by or before one Justice, or by or before two 
or more Justices, in a summary way, (and no particular mode of proceed- 
ing shall have been or shall be by any such Act directed in that behalf), 
it shall be lawful for any one Justice to receive the original information 
or complaint, and to issue the summons or warrant requiring the parties 
and witnesses to appear before himself, or before any two or more Justices, 
as the case may require; and upon the appearance of the defendant, or his 
or her contempt by not appearing after having been duly summoned in 
manner hereinafter mentioned, and after sufficient time for his or her ap- 
pearance, and proof thereof on oath to the satisfaction of the Justice or 
Justices, as the case may be, such Justice, or any two or more Justices, 
(as the case may require), shall and may proceed to examine into and hear 
and determine the matter in a summary way, and examine upon oath all 
necessary witnesses produced, and give his or their judgment thereon; 
and in case such Justice or Justices shall convict the defendant, and award 
against him or her any fine or pecuniary penalty, and he or she shall 
neglect to pay the same fine or penalty together with the costs and 
charges of and attending such conviction, to be assessed and ascertained 
by the said Justice or Justices, into the hands of the said convicting Jus- 
tice, or one of the said convicting Justices, (in care there shall have been 
more than one such Justice), within one week next after such convietion, 
(without any previous demand of such penalty), then it shall be lawful 
for such Justice or Justices, or either of them, or for any other Justice of 
the Peace, (at his or their discretion), to cause such fine or penalty and 
costs and charges to be levied by distress and sale of the goods and chattels 
of the offender, the overplus, after deducting the charges of such distress 
and sale, to be rendered to the said offender: Provided that if upon the 
return of the officer charged with the execution of the said distress, it 
shall appear that no sufficient distress can be found, or the party adjudged 
to pay any money shall at the time of the said adjudication or conviction 
declare that he or she has no goods or chattels on which the said distress 
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can be levied, then the convicting Justice or Justices, or either of such 
Justices, or any other Justice of the Peace, may, by warrant, commit such 
offender to one of Her Majesty’s gaols, there to remain for any time not 
exceeding fourteen days from the time of such commitment where the 
whole sum to be levied and remaining unpaid together with the costs shall 
not exceed ten shillings; one calendar month, where the said sum and 
costs shall not exceed one pound; two calendar months, where the said 
sum and costs shall not exceed five pounds; and three calendar months, 
where the said sum and costs shall be of any greater amount, unless the 
said sum to be levied, together with the costs, shall be sooner paid.” 

It thus appears that the defendant is to be allowed a week to pay the 
fine, during which time the warrant of distress shouJd remain in the Police 
Office ; and the regulated imprisonment cannot be awarded until after the 
return of the warrant of distress. 

With reference to ordera, not convictions, the latter part of s. 17 
enacts—“ That in all cases where, by any Act of Parliament, authorit 
is given to commit a person to prison, or to levy any sum upon his ae f 
and chattels by distress, for not obeying any order of a Justice or Justices, 
the defendant shall be served with a copy of a minute of such order (R) 
before any warrant of commitment or distress shall issue in that behalf; 
and such order or minute shall not form any part of such warrant of com- 
mitment or of distress. ‘These minutes may be filled up at the hearing, 
and served on the defendant, if he appears, before leaving the Court; 
but, says Mr. Oke, “ if he does not appear, it should be issued in duplicate, 
and served by the constable, either personally or at his abode; see Form 
(K. 3.), where this mode of service is stated, and seems, therefore, part 
and parcel of the enactment. No time of service is required, and no proof 
of service seems necessary before warrant of commitment or of distress 
issues, As all sums are to be paid to the Clerk to the Justices, (s. 31), 
he seems the proper person to sign the minute.” 

An order may be bad in part, and bad for the residue; (R. v. Green, 
20 L. J.M. C., 168); it must be drawn up before it is acted upon, and a 
second order cannot, like a conviction, be drawn up and substituted for 
one which is found to be defective or informal. (R. v. JJ. of Cheshire, 5 
B. & Ad., 439). 

For proceedings to obtain a Prohibition, Habeas Corpus, &c., see 
« Justices,” No. 4. 

Costs |.—Under s. 18, the Justices are empowered to include in convic- 
tions or orders an adjudication as to costs ; but they must fix the amount for 
themselves, and cannot delegate to their clerk or any other person to fix the 
amount. (Selwood v. Mount, 1 Q. B., 726 ; Lock v. Selwood, 1 Q. B., 736). 
As to appeals, see “ Appeal.” 


(e) For a Form of this minute, adapted to each description of order, (for the 
section does not at all apply to a conviction), see Part III. 
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JUSTICES. 
No. 3. 
Anno Unprecitmo Et DuopeEcimo Victori2 REGINÆ.—CAP. XLIV. 


An Act to protect Justices of the Peace from vexatious Actions 
for acts done by them in execution of their office. [14th August, 
1848]. 


I. For an act by a Justice of Peace within his jurisdiction, the action 
shall be on the case, and it shall be alleged to have been done maliciously, 
and without probable cause]. Whereas it is expedient to protect Justices 
of the Peace in the execution of their duty: Be it therefore enacted by 
the Queen’s most Excellent Majesty, by and with the advice and consent 
ef the Lords Spiritual and Temporal, and Commons, in this present Par- 
liament assembled, and by the authority of the same, That every action 
hereafter to be brought against any Justice of the Peace for any act done 
by him in the execution of his duty as such Justice, with respect to any 
matter within his jurisdiction as such Justice, shall be an action on the 
case as for a tort; and in the declaration it shall be expressly alleged that 
such act was done maliciously, and without reasonable and probable cause ; 
and if at the trial of any such action, upon the general issue being 
pleaded, the plaintiff shall fail to prove such allegation, he shall be non- 
suit, or a verdict shall be given for the defendant. 

II. For an act done by him without jurisdiction or exceeding his juris- 
diction, an action may be maintained without such allegation ; but not for 
an act done under a conviction or order, until after such conviction or 
order shall have been quashed ; nor for an act done under a warrant to 
compel appearance, if a summons were previously served and not obeyed]. 
—And be it enacted, That for any act done by a Justice of the Peace in 
a matter of which by law he has not jurisdiction, or in which he shall 
have exceeded his jurisdiction, any person injured thereby, or by any act 
done uader any conviction or order made or warrant issued by such Justice 
in any such matter, may maintain an action against such Justice in the 
same form and in the same case as he might have done before the passing 
of this Act, without making any allegation in his declaration that the act 
complained of was done maliciously, and without reasonable and probable 
cause: Provided nevertheless, that no such action shall be brought for 
anything done under such conviction or order until after euch conviction 
shall have been quashed, either upon appeal or upon application to Her 
Majestv’s Court of Queen's Bench ; nor shall any such action be brought 
for anything done under any such warrant which shall have been issued 
by such Justice to procure the appearance of such party, and which shall 
have been followed by a conviction or order in the same matter, until after 
such conviction or order shall have been so quashed as aforesaid ; or if 
such last-mentioned warrant shall not have been followed by any such 
conviction or order, or if it be a warrant upon an information for an alleged 
indictable offence, nevertheless if a summons were issued previously to 
such warrant, and such summons were served upon such person, either 


personally or by leaving the same for him with some person at his last or 
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most usual place of abode, and he did not appear according to the exigency 
of such summons, in such case no such action shall be maintained against 
such Justice for anything done under such warrant. 

III. If one Justice make a conviction or order, and another grant a 
warrant upon it, the action must be brought against the former].—And 
be it enacted, That where a conviction or order shall be made by oue 
or more Justice or Justices of the Peace, and a warrant of distress 
or of commitment shall be granted thereon by some other Justice of the 
Peace bond fide and without collusion, no action shall be brought against 
the Justice who so granted such warrant by reason ef any defect in such 
eonviction or order, or for any want of jurisdiction in the Justice or | 
‘Justices who made the same, but the action (if any) shall be brought 
against the Justice or Justices who made such conviction or order. 

IV. No action for issuing a distress warrant irregularly.—No action in 
the exercise of discretionary power|.—And be it enacted, That where any 
poor rate shall be made, allowed, and published, and a warrant of distress 
shall issue against any person named and rated therein, no action shall be 
bronght against the Justice or Justices who shall have granted such 
warrant by reason of any irregularity or defect in the said rate, or b 
reason of such person not being liable to be rated therein; and that in 
cases where a discretionary power shall be given to a Justice of the Peace 
by any Act or Acts of Parliament, no action shall be brought against . 
such Justice for or by reason of the manner ig which he shall have 
exercised his discretion in the execution of any such power. 

V. If a Justice refuse to do an act, the Court of Queen’s Bench may by 
rule order him to do it, and no action shall be brought against him for 
doing it].—And whereas it would conduce to the advancement of Justice, 
and render more effective and certain the performance of the duties of 
Justices, and give them protection in the performance of the same, if some 
simple means, not attended with much expense, were devised by which the 
legality of any act to be done by such Justices might be considered and 
adjudged by a Court of competent jarisdiction, and such Justice enabled 
and directed to perforin it without risk of any action or other — 
being brought or had against him: Be it therefore enacted, That in al 
cases where a Justice or Justices of the Peace shall refuse to do any act 
relating to the duties of his or their office as such Justice or Justices, it 
shall be lawful for the party requiring such act to be done to apply to Her 
Majesty's Court of Queen’s Bench, upon an affidavit of the facts, for a 
Rule calling upon such Justice or Justices, and also the party to be 
affected by such act, to show cause why such act should not be done; 
and if after due service of such Rule good cause shell not be shown 
against it, the said Court may make the same absolute, with or without or 
upon payment of costs, as to them shall seem meet; and the said Justice 
or Justices upon being served with such Rule absolute shall obey the 
same, and shall do the act required; and no action or proceeding whatso- 
ever shall be commenced or prosecuted against such Justice or Justices 
for having obeyed such Rule, and done such act so thereby required 
as aforesaid. 

VI. After conviction or order confirmed on appeal, no action to be 
brought].—And be it enacted, That in all cases where a warrant of distress 
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or warrant of commitment shall be granted by a Justice of the Peace upon 
any conviction or order which, either before or after the granting of such 
warrant, shall have been or shall be confirmed upon appeal, no action shall 
be brought against such Justice who so granted such warrant for anything 
which may have been done under the same by reason of any defect in 
such conviction or order. 

‘VII. Actions may be set aside where by this Act prohibited].—And be 
it enacted, That ia all cases where by this Act it is enacted that no 
action shall be brought under particular circumstances, if any such action 
shall be brought it shall be lawful for a Judge of the Court in which the 
same shall be brought, upon application of the defendant, and upon an 
affidavit of facts, to set aside the proceedings in such action, with or with- 
out costs, as to him shall seem meet. 

VIII. Limitation of actions].—And be it enacted, That no action shall 
be brought against any Justice of the Peace for anything done by him in 
the execution of his office, unless the same be commenced within six 
calendar months next after the act complained of shall have been 
committed. 

IX. Notice of action].—And be it enacted, That no such action shall 
be commenced against any such Justice of the Peace until one calendar 
month at least after a notice in writing of such intended action shall have 
been delivered to him, or left for him at his usual place of abode, by the 
party intending to commence such action, or by his Attorney or Agent, in 
which said notice the cause of action, and the Court in which the same is 
intended to be brought, shall be clearly and explicitly stated ; and upon 
the back thereof shall be endorsed the name and place of abode of the 
party so intending to sue, and also the name and place of abode or of 
business of the said Attorney or Agent, if such notice have been served by 
such Attorney or Agent. 

X. Venue.— Defendant may plead the general issue, and special matter, 
§c., in evidence],.—And be it enacted, That in every such action the venue 
shall be laid in the county where the act complained of was committed, 
or in actions in the County Court the action must be brought in the Court 
within the district of which the act complained of was committed ; and 
the defendant shall be allowed to plead the general issue therein, and te 
give any special matter of defence, excuse, or justification in evidence 
under such plea, at the trial of such action: Provided always, that no 
action shall be brought in any such County Court against a Justice of the 
Peace for anything done by him in the execution of his office if such 
Justice shall object thereto; and if within six days after being served 
with a summons in any such action such Justice, or his Attorney or Agent, 
shall give a written notice to the plaintiff in such action that he objects to 
being sued in such County Court for such cause of action, all procecdings 
afterwards had in such County Court in any such action shall be null 
and void. 

XI. Lender and payment of money into Court].—And be it enacted, 
That in every such case after notice of action shall be so given as 
aforesaid, and before such action shall be commenced, such Justice ta 
whom such uotice shall be given may tender to the party complaining, 
or ta his Attorney or Agen} such sum of moncy as he may think 
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fit as amends for the injury complained of in such notice; and after 
such action shall have been commenced, and at any time before issue 
joined therein, such defendant, if he have not made such tender, or in 
addition to such tender, shall be at liberty to pay into Court such sum of 
money as he may think fit, and which said tender and payment of money 
into Court, or either of them, may afterwards be given in evidence by the 
defendant at the trial under the general issue aforesaid; and if the jury 
at the trial shall be of opinion that the plaintiff is not entitled to damager 
beyond the sum so tendered or paid into Court, or beyond the sums so 
tendered and paid into Court, then they shall give a verdict for the defen- 
dant, and the plaintiff shall not be at liberty to elect to be nonsuit, and 
the sum of money, if any, so paid into Court, or so much thereof as shal] 
be sufficient to pay or satisfy the defendant’s costs in that behalf, shall 
thereupon be paid out of Court to him, and the residue, if any, shall be 
paid to the plaintiff; or if, where money is so paid into Court in any such 
action, the plaintiff shall elect to accept the same in satisfaction of his 
damages in the said action, he may obtain from any Judge of the Court 
in which such action shall be brought an order that such money shall be 
paid out of Court to him, and that the defendant shall pay him his costs 
to be taxed, and thereupon the said action shall be determined, and such 
order shall be a bar to any other action for the same cause. 

XII. In what cases nonsuit, or verdict for defendant].—And be it en- 
acted, That if at the trial of any such action the plaintiff shall not prove 
that such action was brought within the time hereinbefore limited in that 
behalf, or that such notice as aforesaid was given one calendar month 
before such action was commenced, or if he shall not prove the cause of 
action stated in such notice, or if he shall not prove that such cause of 
action arose in the county or place laid as venue in the margin of the 
declaration, or (when such plaintiff shall sue in the County Court) within 
the district for which such Court is holden, then and in every such case 
such plaintiff shall be nonsuit, or the jury shail give a verdict for the 
defendant. 

XIII. Damages].—And be it enacted, That in all cases where the 
plaintiff in any such action shall be entitled to recover, and he shall prove 
the levying or payment of any penalty or sum of money under any con- 
viction or order as parcel of the dainages he seeks to recover, or if he 
prove that he was imprisoned under such conviction or order, and shall 
seek to recover damages for any such imprisonment, he shall not be entitled 
to recover the amount of such penalty or sum so levied or paid, or any 
sum beyond the sum of two-pence as damages for such imprisonment, or 
any costs of suit whatsoever, if it shall be proved that he waa actually 
guilty of the offence of which he was so convicted, or that he was liable © 
by law to pay the sum he was so ordered to pay, and (with respect to such 
imprisonment) that he had undergone no greater punishment than that 
assigned by law for the offence of which he was so convicted, or for non- 
payment of the sum he was so ordered to pay. 

XIV. Costs].—And be it enacted, That if the plaintiff in any such 
action shall recover a verdict, or the defendant shall allow judgment to 
pass against him by default, such plaintiff shall be entitled to costs in such 
wanner as if this Act had not been passed; or if in such case it be stated 
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in the declaration, or in thg summons and particulars in the County Court 
if he sue in that Court, the act complained of was done maliciously 
and without reasonable and probable cause, the plaintiff, if he recover a 
verdict for any damages, or if the defendant allow judgment to pass against 
him by default, shall be entitled to his full costs of suit, to be taxed as 
between attorney and client ; and in every action against a Justice of the 
Peace for anything done by him in the execution of his office, the defen- 
dant, if he obtain judgment upon verdict or otherwise, shall in all cases be 
entitled to his full costs in that behalf, to be taxed as between attorney 
and client. 

XV. Extent of Act. 

XVI. Commencement of Act. 

XVII. After commencement of this Act the following Statutes or parts 
of Statutes repealed :—7 Jac. I, c. 5; 21 Jac. I, c.12,8.5; 24 G. U., 
c. 44, ss. 1, 2, and part of 8.8; 43 G. III., c. 141.,—so far as they relate 
to actions against Justices. 

XVIII. Act to apply to persons protected by the repealed Statutes].— 
And be it enacted, That this Act shall apply for the protection of all 
persons for anything done in the execution of their office, in all cases in 
which, by the provisions of any Act or Acts of Parliament, the several 
Statutes or parts of Statutes hereinbefore mentioned and by this Act re- 
pealed would have been applicable if this Act had not passed. 

XIX. Act may be amended, §c. 


SUMMARY. 
(11 & 12 Vic., c. 44). 


PROTECTION TO JUSTICES. 


The third of Jervis’s Acts, adopted by the Colonial Act, has for its 
object and title the “ Protection of Justices of the Peace from vexatious 
actions for acts done by them in execution of their office.” In addition 
to this Act, the 14th section of the Colonial Act 14 Vic., No. 43, s. 14, 
(see, post, “ Justices,” No. 4), contains an enactment prohibitory of any 
action being brought at all, where a rule or order to show cause shall 
have been obtained under the previous clauses, even though it should be 
subsequently discharged. 

The provisions of Jervis’s Act are claasified by Mr. Oke as follows :— 

1. No action is to be brought unless commenced within six calendar 
months next after the act complained of is committed, (s. 8); and one 
calendar month's notice, in writing, of such action is to be given to the 
Justice, either personally, or left at his abode. (S. 9). 

2. After notice of action given, and before it is brought, defendant (the 
Justice) may tender amends; or after action brought, and before issue 
joined, pay money into Court. If no more damage proved, a verdict to 
pass for defendant, and so much of the sum paid in as the defendant’s 
costs amount to, to be paid out of Court to the defendant; and if the 
amount exceeds the defendant’s costs, the residue is to be paid to the 
plaintiff. If plaintiff elect to accept the sum paid in, in satisfaction of 


— — — 
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damages, a Judge to grant an order to that effect, and that defendant 

shall pay the plaintiff's taxed costs, and the action be determined. (S. 11.) 
3. The onus of proof of due notice of action,—of action brought within 

the time limited,—of the cause of action stated in the notice,—and that it 

arose in the county laid as venue, to lie on the plaintiff ;—in either 

if no proof, the plaintiff to be nonsuitedgor a verdict for the defendant. 


(S. 12). 

4. he venue is to be laid in the county where the act complained of 
was committed, or,—if in the County Court,—in the district; and the 
defendant may plead the general issue, and give any special matter in 
evidence under such plea; but no action is to be brought in any such 
County Court if the Justice object thereto; and if, within six days after 
being served with a summons, such Justice, or his Attorney or Agent, 
shall give written notice to the plaintiff that he objects to being sued in 
such Court, all proceedings afterwards had in such Court shall be null and 
void. (S. 10). 

5. No action to be brought for the manuer in which a Justice shall 
‘exercise a discretionary power given him. (S. 4). 

6. If a Justice refuse to do an act, the Court of Queen’s Bench may, 
by rule grounded on an affidavit of the facts, order him to do it, and no 
action shall be brought against him for doing it. (S. 5). 

7. If an action be brought where by this Act it is prohibited, a Judge 
may set aside the proceedings. (S. 7.) 

8. For an act done by a Justice in the execution of his duty as such 
Justice, with respect to any matter within his jurisdiction, the action shall 
be on the case; and it shall be expressly alleged in the declaration that 
such act was done maliciously, and without reasonable and probable cause. 

S. 1). 

9. or an act done by a Justice without jurisdiction, or exceeding his 
jurisdiction, (see Leary v. Patrick, 19 L. J. M. C., 211; and Barton v. 
Bricknell, 20 L. J. M. C., 1, infra), any person injured thereby, or by 
any act done under any conviction or order made, or warrant issued by 
such Justice thereon, may maintain an action in the same form and in the 
same case as he might have done before the passing of this Act, without 
making any allegation in his declaration that the act complained of was 
done maliciously, and without reasonable and probable cause, (s. 2); but 
see proviso in Nos. 11 & 12, post. 

10. If the act complained of is shown to have been done maliciously, 
and without reasonable and probable cause, and a verdict is given against 
the Justice, or if judgment by default, full costs of suit follow ; and where 
there is a verdict for the Justice, he is to have his costs, as between 
Attorney and client, (s. 14). Vide No. 16, post, where the plaintiff is not 
entitled to any costs. 

The particular provisions of the Statute 11 & 12 Vic., c. 44, which, 
in addition to the general provisions above noticed, are applicable more 
immediately to the acts of Justices in matters within their cognizance, are 
as follows :— 

11. No such action (for an act done without or exceeding his jurisdiction, 
as in No. 9, supra), shall be brought for an act done under a conviction or 
order, until after such conviction (the words “og order” must be here 
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inserted to give effect to the meaning, Ratt v. Parkinson, 20 L. J. M. C., 
210), shall have been quashed, either upon appeal or by the Court of 
Queen’s Bench. 

12. Nor for anything done under a warrant issued to procure the appear- 
ance of the party, and which shall have been followed by a conviction or 
‘order, until after such convictigg or order shall be so quashed. 

13. Nor for an act done under a warrant to compel appearance, (if not 
followed by a conviction or order, or if it be a warrant for an indictable 
offence), if a summons were previously issued and not obeyed. (S. 2). 

14. If one Justice make a conviction or order, and another grant a 
warrant upon it, bond fide, and without collusion, the action must be 
brought against the former, not the latter, for a defect in such conviction 
or order. (S. 3). 

15. After a conviction or order confirmed upon appeal, no action is to 
be brought against a Justice who granted a warrant of distress or com- 
mitment upon it, for anything which may have been done under the same, 
by reason of any defect in such conviction or order. (S. 6). 

16. If the plaintiff in an action is entitled to recover, and shall prove 
the levying or payment of any penalty or sum of moncy under any convic- 
tion or order as part of his damages, or if he prove that he was imprisoned, 
and seeks to recover damages for such imprisonment, he shall not be 
entitled to recover the amount of such penalty or sum so levied or paid, 
or any sum beyond two-pence aa damages for such imprisonment, or any 
coats of suit whatsoever, if it shall be proved that he was actually guilty 
of the offence of which he was so convicted, or that he was liable by law 
to pay the sum he was so ordered to pay, and, (with reapect to auch im- 
prisonment), that he had undergone no greater punishment than that 
assigned by law for the offence of which he was so convicted, or for non- 
payment of the sum he was ordered to pay. (S. 13). 

Decisions of the Court in the Protection of Justices |.—Previously to 
the passing of the Statute 11 & 12 Vic., c. 44, most of the Statutes 
giving summary jurisdiction contained protective clauses, upon which the 
most liberal construction was always put by the Courts, particularly as 
regards the right of Justices and others to notice of action, under the 
belief that they were acting within the scope of their jurisdiction, or in 
the exercise of their office. ‘The general rule upon the subject, which is 
equally applicable now, was thus stated by Lord Campbell in a very 
recent case, (Spooner v. Juddow and another, 6 Moore, Pr. C. Rep., 283) :— 
“ There can be no rule more firmly established than that, if Justices bond 
fide and not absurdly believe that they are acting in pursuance of Statutes 
and according to law, they are entitled to the special protection which the 
Legislature intended for them, although they have done an illegal act.” 

The following case is an illustration of the application of the doctrine :— 
To an action for trespass for assault and false imprisonment, defendant 
pleaded not guilty (by statute), relying on the Game Act, 1 & 2 W. IV., 
c. 32, s. 31. The Judge left it to the jury to say whether or not the de- 
fendants believed they were acting in pursuance of the Statute, and, if so, 
whether they had reasonable grounds for so believing. The jury found, 
that the defendants thought they were acting in pursuance of the Statute, 
(Cox v. Reid and another, 13 Q. D., 558); in consequence of which the 


JUSTICES.—NO. 3. 253 


Judge directed a nonsuit, for want of a month's notice of action, according 
to sec. 47. On a motion for a new trial, on the ground of misdirection, 
the Court of Queen's Bench held, that the question was properly left to 
the jury, and that the defendants were entitled to notice, whether the 
trespass was actually justifiable under the Statute or not. 

The doctrine extends also to a person.apprehending another under the 
Malicious Trespass Act, 7 & 8 G. IV., c. 30, (Horn v. Thornborough, 
3 Exch. R., 846), although not the owner of the property injured, if he 
causes such apprehension under the bond fide belief that he is acting in 
pursuance of the Statute. 

In an action against the Judge of a County Court, for making an order 
after having been served with a writ of prohibition, the Judge at the trial 
told the jury that, if the defendant acted in the bond fide belief that his 
duty made it incumbent on him to do so notwithstanding the prohibition, 
the act must be considered as “ done in pursuance” of the County Courts 
Act, and that the defendant did “ reasonably ” believe it was his duty to 
proceed, if he believed according to his reason, as contra-distinguished 
from caprice. The direction was held by the Court of Common Pleas to 
be correct. (Booth v. Clive, 10 C. B., 827). 

Other recent cases on the point are—Kine v. Evershed, 10 Q. B., 143, 
151, and Hughes v. Buckland, 15 M. & W., 346, where most of the pre- 
vious authorities are cited. 

There are many subtle distinctions on this matter, upon which it is not 
necessary for me to touch ; see, for instance, the late case of Moffatt v. 
Ross, which was tried in this Court before Mr. Justice Wise :—The 
plaintiff sued the defendant for slander; the words complained of had been 
uttered in the Police Court, where the defendant was sitting as a Magis- 
trate. The defendant’s Counsel moved for a nonsuit, on the ground that 
there had been no notice of action, according to the Statute. Plaintiff’s 
Counsel demurred to the necessity of such notice. 

Mr. Justice Wise held, that it was a question for the Judge whether 
defendant was, at the time of the act done, in the execution of his office ; 
—that, in his opinion, he was in the execution of his office, on any view 
of the evidence ;—that, if the question of bond fides arose, he was of 
Opinion that it existed so as to bring the defendant within the protection 
of the Statute as to notice ;—that that did not affect the question whether 
he was justified, or not, in using the words, but only whether he should, 
if he pleased, have the opportunity of making amends. 

It is evident that, in all cases where it is intended to bring an action 
against persons invested with statutory authority or duties, such as Judges, 
Justices, constables, &c., on account of any acting in pursuance of a Sta- 
tute, or in execution of an office, it is most expedient that due notice of 
the intention to bring such action should be given. 

The interpretation of the protective clauses of Jervis’s Act, 11 & 12 
Vic., c. 44, ss. 1 & 2, has been illustrated in two very recent cayes,— 
(Leary v. Patrick and another, 15 Q. B., 266; Barton v. Bricknell, 13 
Q. B., 393). In the latter, an action of ‘trespass was brought against a 
Justice for wrongfully seizing plaintiff’s goods; the following is the judg- 
ment of Coleridge, J. :— 

Coleridge, J. :—“ This, certainly, is an important case, and I fear I 
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must also agree that this Statute is exceedingly ill-worded. I think the 
present case falls within both the words and the intent of section 1. The 
facts are these: There ia an information laid before the Justice; he con- 
victs; he awards a penalty and costs, and orders them to be levied by 
distress. All this was right, and the Justice so far pursued his jurisdic- 
tion. But he added an alternative,—that the plaintiff should be put in 
the stocks in case the penalty and costs were not paid, or raised by distress. 
That was beyond his jurisdiction. But the plaintiff was not, in fact, put 
in the stocks ; his goods were seized under a distress, and afterwards the 
conviction was quashed. Now, it cannot be doubted that the Justice had 
jurisdiction in everything except the alternative order, and the action is 
brought, not for putting the plaintiff in the stocks under it, but for doing 
that which the defendant might have justified if he had drawn up his con- 
viction in proper form. Then we have Stat. 11 & 12 Vic., c. 44, s. 1, 
which relates to ‘actions brought against any Justice of the Peace for any 
act done by him in the execution of his duty as such Justice, with respect 
to any matter within his jurisdiction as such Justice.’ I think words can 
hardly be found more accurately to describe the act which the defendant 
has done, and for which this action is brought. But sect. 2 raizes a ques- 
tion whether the words in sect. 1 are to have full effect given to them, so 
as to protect the defendant. The case is within the spirit of the Act, which 
is one for protection of Justices, and, therefore, assumes that the Justice 
has been guilty of some irregularity, or he would not need protection. 
Now, sect. 2 enacts, that ‘for any act done by a Jùstice of the Peace, 
in a matter of which, by law, he has not jurisdiction, or in which he shall 
have exceeded his jurisdiction, any person injured thereby, or by any act 
done under any conviction or order made, or warrant issued by such 
Justice in any such matter, may maintain an action against such Justice 
in the same form, and in the same case, as he might have done before the 
passing of this Act,’ after the conviction has been quashed. I am not 
prepared to deny that the present case falls within the literal meaning of 
those words; for this is an act done under a conviction in a matter in 
which the defendant has exceeded his jurisdiction. But if we give these 
words their full literal meaning, they contradict the first section. We 
must then try to construe them so as to give effect to the whole of the 
Act, and I think we do this if we confine section 2 to cases in which the 
act by which the plaintiff is injured is an act in excess of jurisdiction: 

for instance, if the plaintiff in the present case had been put in the stocks 
under the illegal alternative, and the action had been brought for that, in 
which case, probably, trespass might have lain; as it is, I think it does 
not.” 

The judgments of Mr. Justice Wightman and Mr. Justice Erle are well 
worthy of attention; a portion of the latter was as follows :— 

“ The Justice had jurisdiction to convict, and to order payment of the 
penalty and costs, and to levy them by distress. All these things he had 
to do in the execution of his duty, and he had jurisdiction to do them. 
But there was a defect in the conviction, as the Justice ordered an alter- 
native beyond his jurisdiction. If anything had been done in respect of 
the wrongful order, it would have been an act beyond his jurisdiction ; 
but there was nothing of the sort. It was a mere error as to the manner 
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in which the conviction should be framed, which caused the Justice to 
draw it up iu a wrong form, and, on account of the formal defect, the 
conviction was quashed. I think the case is precisely that which section 1 
is intended to protect. Thea I think the conatruction of section 2 must 
be so controlled by section 1 as to be consistent with it; and that is done 
by so construing: section 2 as to confine its application to cases in which 
the cause of action arises from the excess of jurisdiction, as it would have 
done in thia case if the plaintiff had been put in the stocks, and he had 
brought the action for that.” 

In Kendall v. Wilkinson, (24 L. J. M. C., 89), an affiliation order had 
been made on the plaintiff; he gave notice of appeal, and entered into the 
required recognizances for payment of costs. The Quarter Sessions con- 
firmed the order subject to a case; afterwards, on non-payment of the 
sum ordered to be paid, a Justice issued a warrant against the plaintiff, 
(the putative father), to enforce the order. It was held by Coleridge: 
“ That the granting the warrant being for the purpose of a judicial 
inquiry, whether or not the plaintiff ought to pay the money, was within 
the Justice’s jurisdiction, notwithstanding the pendency of the appeal, and 
therefore the action was barred by sect. J, there being no allegation that 
the act was done maliciously and without reasonable and probable cause.”’ 

In a very recent case, (Bott v. Ackroyd, 28 L. J. M. C., 207), the 
defendants convicted the plaintiff in a penalty of £2 and costs, or two 
months’ imprisonment. Against this decision, which was given orally, 
the plaintiff gave notice of appeal, and immediately left the Court. A 
conviction and warrant of commitment were afterwards drawn up, in 
which blanks were left for the amount of costs to be inserted, and so 
signed by the defendants. These blanks were afterwards filled up by the 
Justice’s clerk, and the plaintiff was arrested on the warrant, when he, 
for the first time, became Aware of the amount of costs. The signing in 
blank was held to be a mere irregularity and an erroneous exercise of 
jurisdiction, but not an excess; that it was necessary to prove malice, 
and that the plaintiff, having brought his action for false imprisonment, 
was rightly nonsuited under s. 1. 

2nd Section |.— See, as to the construction of this section, Leary v. 
Patrick, 15 Q. B., 266; Newbould v. Coltman, 6 Ex., 189. The sum- 
mons mentioned in the Statute, the non-attendance upon which is to bar 
the maintenance of an action, is a summons before conviction; the section 
does not apply to a summons and warrant issued after conviction, with a 
a to the levying of the penalty imposed. (Bessell v. Wilson, 1 El. & 
Bl., 489). 

With — to this section, (in Ratt v. Parkinson, 20 L. J. M. C. 208), 
Jervis, U. J., says :—“ I confess I should be inclined to think that the 
words “ exceeding his jurisdiction,’ in s. 2, means, assuming to do 
something which the Act under which he is proceeding could by no possi- 
bility justify, as in the case in the Queen’s Bench, of Leary v. Patrick, 
where there could be no authority to issue a distress for costs not 
adjudged by a conviction ; or as was in the case of Barton v. Bucknell, 
in which case, there was no power to order the plaintiff to be put in the 
stocks; but I abstain from pronouncing any opinion on the subject.” 

5th Section].—The mode of compelling a Magistrate to do any act 
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which he may have, by virtue of his office, to perform, has hitherto been 
by mandamus, but the 5th section of the Act now under consideration 
has enabled parties to substitute a much more simple mode of procecding. 
for a rule calling upon such Justice or Justices, and also the party to be 
affected by such act, to show cause why such act should not be done ; and if, 
after due service of such rule, good cause shall not be shown against it, 
the said Court may make the same absolute, with or without payment of 
costs, as to them shall seem meet; and the said Justice or Justices, upon 
being served with such rule absolute, shall obey the same, and shall do 
the act required ; and no action or proceeding whatsoever shall be com- 
menced or prosecuted against such Justice or Justices, for having obeyed 
such rule and done such act so thereby required as aforesaid. 

The Court acts upon this section where Justices refuse to determine a 
case over which they have jurisdiction. (2. v. Cotton, 15 Q. B., 569). 
But it refused to make an order, directing Justices to issue a warrant of 
distress where the liability of the person against whom it was sought 
appeared seriously doubtful. (R. v. Brown, 13 Q. B., 654). As to costs 
upon application under the section, see R. v. Ingham, 17 Q. B., 884. 
In R. v. Paynter, 26 L. J. M. C., 102, a Magistrate, upon a complaint 
regularly heard before him, gave his opinion in favour of the defendant, but, 
at complainant's request, refused to adjudicate, for the purpose of enabling 
the complainant to obtain the opinion of the Queen’s Bench. The defen- 
dant objected, and wished the Magistrate to adjudicate and dismiss the 
complaint. It was held, that there was no such refusal to adjudicate as to 
entitle the complainant to a rule under section 5. 

Crompton, J. :—* The construction contended for would make this Court 
a Court of advice to Magistrates in every little matter of doubt; I think 
such is not the intention or meaning of the Act.” 

8th and 9th Sections |.—With regard to the notice required by sections 
8 & 9 it may be remarked, that the notice may be given before the 
quashing of the order, the act complained of being the cause of action, 
although the action itself cannot be brought until after the quashing. 
(Haylock v. Sparke, 1 El. & BL, 471). 

Protection by Production of Conviction].—It has been already stated 
that a bad commitment may be cured by a good conviction, either on 
return to a writ of Habeas Corpus, or in action for false imprisonment 
against the committing Magistrate. Thus, where a party was committed 
to prison for non-payment of a sum ordered to be paid on conviction under 
the 7 & 8 G. IV., c. 30, and two convictions were subsequently sent to the 
Quarter Sessions, it was held, in an action for false imprisonment against 
the committing Magistrate, that he might defend himself bv the second 
conviction, if it was valid in itself. (Charter v. Greame and another, 13 
Q. B., 216). 

The rule on this subject is thus given by Paley :—“ It is established 
that, in an action against a Magistrate, a subsisting conviction,—good 
upon the face of it, in a case to which his jurisdiction extends,—being pro- 
duced at the trial in an action for trespass against the Magistrate by a 
convicted party, is a bar to the action, provided that the conviction was 
not made maliciously and without reasonable and probable cause, and pro- 
vided, also, that the execution has been regular, although the Magistrate 
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may have formed an erroneous judgment upon the facts, for that is properly 
matter for appeal.” (Palev, 388). 

“Tt is a rule,” said Chief Baron Pollock, (Tarry v. Newman, 15 M. & 
W., 658), “ that in such action the plaintiff cannot travel out of the con- 
vietion, or adduce evidence to contradict it, if it is good on the face of it, 
though, in appeal to the Sessions, he might have impugned the conclusion 
of the Magistrate in that matter.” 

In other words, a conviction by a Magistrate who has jurisdiction over 
the subject matter, is, if no defects appear on the face of it, conclusive 
evidence of the facts stated in it. (Brittain v. Kinnaird, 1 B. & B., 482). 
Tn that case, trespass was brought against Justices for taking a boat; in 
their defence they relied on a conviction, which warranted them in doing 
so. The plaintiff offered evidence to controvert facts stated in the con- 
viction, but it was held not to be admissible. The same attribute, viz., 
that of being conclusive evidence of the facts stated therein, and properly 
tending thereto, seems to have been thought to belong to every adjudi- 
cation emanating from a competent tribunal. (Aldridge v. Haines, 2 B. & 
Ad., 395). 

From above remarks it will be seen how broad is the shield thrown 
by the law over the actings of Magistrates, where they do not spring from 
corruption, or from error culpably negligent, capricious, or perverse. At 
the same time, no one should accept the office of Magistrate who is not 
sensible of both the desire and capacity to attain such a knowledge of his 
duties as will enable him to perform them with an ordinary degree of 
security to himself and of satisfaction to the public. 

Liability to Action for refusing Bail}.—In connection with the subject 
of actions against Magistrates, Linford v. Fitzroy, (15 Q. B., 240), is 
very important :—An action was brought against a Magistrate for refusing 
to take bail, and it was held, that it could not be sustained without proof 
of malice, even though the plaintiff was entitled to bail and had tendered 
sufficient sureties. The judgment of the Court of Queen’s Bench upon the 
point was thus delivered by Lord Denman :— 

“ This was an action on the case against the defendant, a Magistrate of 
the county of Norfolk, for refusing to admit the plaintiff to bail. The 
declaration stated that the plaintiff was charged with an assault upon a 
constable in the execution of his duty ; that sufficient bail was tendered, but 
the defendant absolutely, unlawfully, and maliciously, and without reasonable 
or probable cause or ground whatsoever, refused to accept the security 
offered, or any other security whatsoever. The jury on the trial nega- 
tived malice, but found a verdict for the plaintiff. The question therefore 
is, whether the declaration is good without the allegation of malice, for 
the effect of the finding is to strike out that allegation. This depends 
upon another question, whether the duty, the breach of which is charged 
in this declaration, was judicial or ministerial. 

“The Statute of Westminster, the first, 3 Ed. I., c. 15, provides that, 
‘If any withhold prisoners replevisable, after that they have offered 
sufficient surety, he shall pay a grievous amercement to the King.’ By 
the same Statute, offenders declared replevisable are defined, and, amongst 
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tioned) ‘for which one ought not to lose life nor member.’ Some 
doubt may have existed in early times, whether this definition included 
all misdemeanors, or only common misdemeanors,—and, if the latter 
only,—what were common; but for many years the received opinion and 
practice have been, that all persons accused of misdemeanors, whether com- 
mon or otherwise, are entitled to be admitted to bail. It is, however, 
somewhat remarkable that the Legislature, in a late Act of Parliament, 
11 & 12 Vic., c. 42, s. 23, has drawn a distinction, and has given authority 
to Magistrates to admit to bail, at their discretion, persons accused of 
certain specified misdemeanors, (among which is the very one of assaulting 
a peace officer in the execution of his duty), but has directed that, in all 
other cases of misdemeanor, Magistrates shall admit to bail. 

“ Assuming, however, that the plaintiff was entitled to be admitted to 
bail, what was the nature of the Magistrate’s duty who was called upon 
so to admit him? Clearly, that duty was, to a great extent, judicial ; 
namely, in respect of fixing the amount of bail, and of determining as to 
the ability of the persons tendered, which two requisites make up the 
sufficiency. It is, however, contended that, if those requisites exist, the 
act of admitting to bail becomes ministerial only ; that this declaration 
shows these requisites to have existed, and that the jury have so found ; 
consequently, that nothing remained for the Magistrate to do but to 
admit to bail, and that his duty had become ministerial ; that he refused 
to perform that duty without reasonable or probable cause, and is, there- 
fore, liable to an action, even in the absence of malice, just as an action 
will be against a Sheriff for refusing to take bail or grant replevin, 
or against a Magistrate for refusing to take examinations under the 
Statute of Hue and Cry. In R. v. Tracey, 6 Mod., 179, it was said by 
the Court, that ‘It is an offence in a Justice of the Peace to refuse bail 
in case of a common misdemeanor; and it suffices to say in the indict- 
ment that sufficient bail was tendered, without saying that the party 
knew them to be sufficient ;’ and upon that authority, principally, it is 
that the plaintiff contends that this declaration shows that the defendant’s 
judicial duty was satisfied and at an end, and his ministerial duty only 
remained to be exercised. 

“ We have had much doubt and difficulty in coming to a conclusion upon 
this point; but, upon the fullest consideration, we are of opinion that the 
duty of the Magistrate in respect to admitting to bail cannot be thus split 
and divided; that it is essentially a judicial duty, involving inquiries in 
which discretion must be exercised, and, in some cases of misdemeanor, 
discretion under circumstances of much nicety; and that we cannot lay 
down a rule, which is to depend upon the peculiar facts of each case. The 
broad line of distinction is this,—that, unless the duty of the Magistrate is 
simply and purely ministerial, he cannot be made liable to an action for a 
mistake in doing or omitting to do anything in execution of that duty, 
unless he can be fixed with malice, which, in this case, has been negatived 
by the jury.” 
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JUSTICES. 
No. 4. 


COLONIAL Justices’ ACTS. 
(14 Vic., No. 43; anp 17 Vic., No. 39). 


An Act to adopt and apply certain Acts of Parliament, passed for 
facilitating the performance of the duties of Justices of the 
Peace, and for protecting them from vexatious actions; and to 
prevent persons canvicted of offences from taking undue advan- 
tage of mere defects or errors in form. [2nd October, 1850]. 


I. Preamble.—11 and 12 Vict., cap. 42, 43, and 44.—Ezxtenston of 
those Acts.—Said Acts adopted accordingly].—Whereas three Acts of 
Parliament were passed in the eleventh and twelfth years of Her Majesty’s 
Reign, of which one is intituled, “ An Act to facilitate the performance of 
the duties of Justices of the Peace out of Sessions within England and 
Wales, with respect to persons charged with indictable offences ;’’ and the 
second is intituled, “ An Act to facilitate the performance of the duties of 
Justices of the Peace out of Sessions within England and Wales, with 
respect to summary convictions and orders ;’’ and the other is intituled, 
“ An Act to protect Justices of the Peace from vexatious actions, for acts 
done by them in execution of their ofice:” And whereas the adoption of 
those several Acts in and for the Colony of New South Wales, would not 
only tend greatly to the ease of Magistrates in the said Colony, but to the 
advancement of Justice, in respect of all proceedings by and before them 
out of Sessions: Be it therefore enacted, by His Excellency the Governor of 
New South Wales, with the advice and consent of the Legislative Council 
thereof, That from and after the first day of the month of December next, 
the said three Acts of Parliament, and the several provisions therein con- 
tained respectively, shall (so far as the said provisions can be applied) be 
in force and take effect in New South Wales and its Dependencies, and be 
applied and enforced in the administration of Justice accordingly; and 
from and after that date, all Statutes, and parts of Statutes, which by the 
said recited Acts respectively are repealed in England, and all enactments 
of or to the like tenor and effect, made and passed in New South Wales, 
shall in New South Wales, and its Dependencies, be and the same are 
hereby repealed. 

II. Transmission of Depositions, §c.|—That all informations, depo- 
sitions, statements, and recognizances, which by the said recited Acts or 
any of them, are required to be delivered to the officer of the Court in 
which the trial is to be had, shall, in this Colony, be transmitted by the 
Justice or Justices, as soon as possible after the conclusion of the case 
before him or them, to the Attorney General, or (in casea where he shall 
so require) to the Solicitor General; or, in Port Phillip, to the Crown 
Prosecutor; and the said Attorney General, Solicitor General, and Crown 
Prosecutor, shall respectively, after such transmission, and before the day 
of trial, have and be subject to the same duties and liabilities, in respect 
of the said several documents, upon a Certiorari directed - them respec- 
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tively, or upon a rule or order directed to them in lieu of that writ, as 
the Justice or Justices would have had and been subject to, upon a 
Certiorari to him or them, if such documents had not been so transmitted ; 
and the said officers, respectively, or the officer in any case prosecuting 
for them respectively, shall at any time after the opening of the Court, at 
the sittings at which the trial is to be had, deliver the said several docu- 
ments, or any of them, to the proper officer of the Court, if and when the 
presiding Judge thereat shall so direct. 

ILI. Rate per folio for copies of depositions|.—That in every case 
where by the said Acts, or any of them, a party would be entitled to 
copies of the — if committed or held to bail by any Justice or 
Justices, he shall be entitled to the like copies when committed by an 
Coroner; and that in every case where any witnesses or witness shail 
have been cross-examined or called and examined, by or on behalf of the 
party committed or held to bail, he shall in like manner be entitled to 
copies of the evidence given on such cross-examination, or examination, 
and the rate per folio which shall be payable to the Clerk of the Justice 
or Justices, or Coroner, before transmission of the said documents, or to 
the Clerk of the Attorney General, Crown Prosecutor, or Crown Solicitor, 
as the case may be, after their transmission, for copies of the depositions, 
shall be such (not exceeding four-pence per folio) as the Judges of the 
Supreme Court shall, from time to time, fix and determine. (11 & 12 Vic., 
c. 42, 8. 27, p. 173, ante). 

IV. Power of indorsing warrants].—That the same power of indorsing 
warrants shall exist in New South Wales, with respect to offenders out of 
the jurisdiction of the Justice or Justices granting the same, whether in 
this Colony or not; and every such warrant, when indorsed, shall have 
the same validity in this Colony, to the extent of the jurisdiction of the 
indorsing Justice, and may be acted on in the like manner, as is provided 
by the first mentioned of the said recited Acts, with respect to warrants 
granted in England and indorsed by virtue of the same Act in Ireland, 
and the converse. {11 & 12 Vic., c. 42, s. 12, p. 163, ante). 

V. Justices to be deemed Justices for the Colony, unless otherwise indi- 
cated].—That in all cases where, after the commencement of this Act, 
any Justice shall be described as a Justice of the Peace for the Colony of 
New South Wales, such description shall be taken to mean that he is a 
Justice of the Peace for the Colony generally, but not for any auch City 
or Town, unless words indicating that he is a Justice also for such City or 
Town be added; and that in all cases every act done or purporting to 
have been done by any Justice of the Peace, either for the Colony, or for 
Port Phillip, or for any such City or Town, shall be taken to have been 
within his jurisdiction, without an allegation to that effect, until the con- 
trary be shown. (Amended by 17 Vic., No. 39, s8. 12, p. 265, post). 

VI. Powers of Police Magistrates].—That for the purposes of every 
enactment in the said recited Acts, or any of them, giving certain special 
powers to Police and Stipendiary Magistrates, every Police Magistrate in 
this Colony and its Dependencies shall be taken to be included in such 
enactment. (Repealed by 20 Vic., No. 32, s. 2; and see 17 Vic., No. 89, 
s. 11, p. 265, post). 

VII. Adaptation of Forms|.—That the several Forms annexed to the 
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two first recited Acts, or any of them, may be varied, for the purpose of 
adapting the same to the circumstances and condition of this Colony: 
Provided that it shall be lawful, from time to time, for any three Justices, 
at the General Quarter Sessions of the Peace holden at Sydney, of which 
Justices the Chairman shall be one, (or in and for the District of Port 
Phillip, for any two Justices, at the General Quarter Sessions holden at 
Melbourne, with the approval of the Resident Judge there), to settle such 
variations as shall appear to them to be necessary for the purposes of such 
adaptation; and from and after the publication in the New South Wales 
Government Gazette, (or, at Melbourne, in the usual official newspaper 
there), of any Form as varied by such Justices, no other variation from the 
Form prescribed by the Act shall be allowed. (The Forms given in Part 
If. were adapted in June, 1851). 

VIII. Powers of Supreme Court, and Venue in actions |.—That when- 
ever the Court of Queen’s Bench is mentioned in the said recited Acts, or 
any of them, the Supreme Court of New South Wales shall in and for 
this Colony be taken to be indicated; and that in all actions where by the 

last mentioned of the said Acts, the venue is required to be laid in the 
- County where the cause of action arose, it shall be sufficient to lay as the 
venue the appropriate Circuit Town; and no action shall be brought 
against any Justice in respect of anything done by him in the execution 
of his office in any Court of Requests or of Petty Sessions. 

IX. Certatn powers given to Supreme Court in respect of Summary 
Convictions].—And whereas t would greatly tend to the advancement of 
Justice, in respect of matters within the summary jurisdiction of Justices 
of the Peace, and to the protection of Justices in the exercise of that juris- 
diction, especially from actions brought against them for or in respect of 
errors of judgment merely, if power were given to the Supreme Court, in 
certain cases, to amend defects of form, or mistakes not affecting the sub- 
stantial merits in the proceedings of such Justices; and on the other hand, 
if the means of obtaining summary relief were afforded against the sum- 
mary convictions or orders of Justices: Be it enacted, That after the 
commencement of this Act, no person brought before the said Court, or 
any Judge thereof, on Habeas Corpus, shall be discharged from custody 
by reason of any defect, or error whatsoever, in the warrant of commit- 
ment of any Justice or Justices, until he or they, (or one of them, where 
more than one), or the prosecutor, or party interested in supporting such 
warrant, shall have had notice of the intention to apply for such discharge, 
and have been required to transmit, and have had the opportunity of trans- 
mitting, or causing to be transmitted, to the Court or Judge, the conviction 
or order, if any, on which the commitment shall have been found 
together with the depositions and information, if any, intended to be relied 
on in support of such conviction or order, or certified copies thereof; and 
if any such conviction or order and depositions shall be so transmitted, 
and the offence charged (or intended in point of fact to have been charged), 
shall thereby appear to have been established, and the judgment of the 
Justice or Justices thereupon to have been in substance warranted, the 
Court or Judge shall allow the warrant of commitment (and the conviction 
or order also, if such Court or Judge shall think fit), to be forthwith 
amended in all necessary particulars, in accordance with the facts ; and the 
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person committed shall thereupon be remanded to his former custody. (17. 
Vic., No. 39, s. 7, p. 264, post). 

X. The like in cases of Certiorart].—That the like proceedings shall be 
had and the like amendments be allowed to be made ia respect of every 
conviction and order hereafter brought before the Court, or any Judge 
thereof, by writ of Certiorart ; and after amendment in any such case, the 
conviction or order may be enforced in the proper manner, and shall in all 
respects, and for all purposes, be regarded and dealt with the same as if it 
had stood originally as amended. 

XI. Provision for dispensing with Notice].—That in every such case as 
aforesaid, whether of //abeas Corpus or of Certiorari, the required notice 
may be given either after the issue of the writ or before; and that where 
copies of the conviction or order and depositions shall be produced at the 
time of applying for the writ, it shall be lawful for the Court or a Judge 
to dispense with such notice, if such Court or Judge shall think fit. 

XII. Summary Relief against erroneous convictions, gc. |—That when- 
ever, after the commencement of this Act, any person shall feel aggrieved 
by the summary conviction or order of any Justice or Justices, it shall be 
lawful for him, within twenty days after such conviction or order, (or 
where his place of residence shall be one hundred miles or upwards from 
Sydney, or, in Port Phillip, one hundred miles or upwards from Melbourne, 
then within thirty days after such conviction or order), to apply to the 
Supreme Court, or, in vacation, to one of the Judges thereof, for a rule or 
order calling on the Justice or Justices, and the party prosecuting, or 
otherwise interested in maintaining the conviction or order, to show cause 
to the Court why a prohibition should not issue to restrain them from pro- 
ceeding, (or from further proceeding, as the case may be), upon or in respect 
of such conviction or order, which rule or order may be made returnable 
in term, or on any day in vacation on which the Court shall be holden, as 
in Banco, before two Judges; and if no cause be then shown, or on some 
day to which the case shall be adjourned, or the Court, after inquiring into 
the matter and consideration of the evidence adduced before the Justice or 
Justices, shall think that the conviction or order cannot be supported, the 
Court shall or may, in its discretion, direct that the writ applied for be 
issued, and may make such further order in the premises as shall be just, 
and the circumstances appear to require. (17 Vic., No. 39, as. 3, 4, 5, 6, 
and 7). 

XL Proviso as to course of proceeding |.—That no such rule or order 
to show cause shall be granted or made except on an affidavit or affidavits, 
showing a prima facie case of mistake or error on the part of the Justice 
or Justices; and that where on cause being shown, the mistake or error 
(or mistakes or errors, if more than one) shall appear to be amendable, the 
Court shall allow the conviction or order to be forthwith amended accord- 
ingly ; and from and after such amendment, the conviction or order may 
be enforced or dealt with in all respects as if the same had so stood 
originally: Provided also, that in all proceedings under this and the pre- 
ceding section, the costs shall be in the discretion of the Court, and be 
payable by and to whom, and as and when, the said Court shall direct. 
(17 Vic., No. 39, ss. 10 and 16, p. 264, 265). 

XIV. Justices protected from actions in such cases |.—That in all cases 
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in which any such rule or order to show cause shall have been granted, no 
action shall be maintainable or commenced against the Justice or Justices 
before or by whom the conviction or order in question shall have been had 
or made in respect of any proceeding taken under, or matter arising out 
of, such conviction or order; and if any action shall be commenced in 
violation of this enactment, the same may summarily be stayed by order 
of the Court, or any Judge thereof, with costs to be paid by the plaintiff, 
to be taxed as between attorney and client. 

XV. Justices to give copies of depositions, &c., in summary cases].— 
That in every case where a summary conviction or order before or by anv 
Justices or Justice shall have been had or made, all parties interested 
therein shall be entitled to demand and have copies of the information 
and depositions, and of such conviction or order, in like manner and on 
the same terms as are provided respectively with regard to the depositions 
— a party committed or holden to bail. (11 & 12 Vic., c. 42, s. 27, 
p. 173). 

AVI. Prisoner's witnesses dying before trial, their depositions may be 
read in evidence].—That in every case where any witness who shall have 
been called and examined before the Justice or Justices, by and on behalf 
of a party committed or held to bail, shall happen to die before the trial, 
the deposition of such witness may be read in evidence to the jury in his 
defence, if the party on trial shall so require. (17 Vic., No. 39, s. 13, 
and 11 & 12 Vic, c. 42, ss. 16 & 17, ante, p. 164). 


(17 Vic., No. 39). 


An Act to amend the Justices Act of 1850, in respect of Prohibi- 
tions and Amendments, and other matters. [12¢h November, 


1853]. 


I. Recital of Acts|.—The said recited Act (14 Vic., No. 43) may be 
cited as “ The Justices Act of 1850,’’ and this Act may be cited as 
“ The Justices Act Amendment Act of 1853.” 

II. To be taken as part of the Act 14 Vic., No. 43].—This Act shall, 
so far as is consistent with the contents and subject matter thereof, be 
taken as part of and construed with the said recited Act. (14 Vic., No. 43). 

III. The Act to extend to all Convictions and Orders]—The twelfth 
section of the said Act shall be deemed to extend to all Summary Con- 
victions and Orders of what nature or kind soever made by any Justice 
or Justices. 

IV. Time for application for Writ of Prohibition extended}.—The time 
limited for making applications under the said recited Act shall be 
extended as follows :—where the place of residence of the party desirous 
of applying for any Writ of Prohibition shall be one hundred and fifty 
miles, or upwards, from Sydney, such application may be made within 
sixty days after the Conviction or Order. 

V. Power of a Judge extended).—It shall be lawful for any Judge of 
the Supreme Court, if he shall think fit, as well in Term time as in 
Vacation, (in all cases where imprisonment shall have been directed, or 
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where the fine awarded, or the amount ordered to be paid, or the value of 
the matter adjudicated upon, shall not exceed Thirty pounds), to hear and 
determine applications for Writs of Prohibition directed to any Justice 
or Justices; and for that purpose to make such Rules and Orders, and 
issue such Writs, and allow such Amendments, as might have been 
made, or issued, or allowed, by the Court: Provided that any such Rule 
or Order, or Writ, may be discharged or varied, or set aside by the 
Court in Term, and such further Order thereupon be made as the case may 
uire. 

I. Power to Court or Judge to admit to bail].— Where any person, 
committed to prison by virtue of any Summary Conviction or Order, shall 
be brought up by Writ of Habeas Corpus, and the Court or Judge shall 
postpone the final decision of the case, it shall be lawful for such Court or 
Judge to admit the person to bail, with or without sureties, for his appear- 
ance at such time and place, and upon such conditions, as the Court or 
Judge may appoint; and if the judgment be against such person, the - 
Court or Judge may remand him to his former custody, there to serve 
the rest of the term for which he shall have been committed. 

VII. Judge on Circuit].—Any Judge on the Circuit may exercise the 
powers given by this Act, or the said recited Act. 

VIII. Production of documents before Justices].—In all cases where 
Justices have authority by Law to summon any person as a witness, they 
shall have the like authority to require and compel him to bring and 
produce, for the purposes of evidence, all documents and writings in his 
possession or power; and to proceed against every such person, in case of 
neglect or refusal, as in any case of neglect or refusal to attend, or refusal 
to be examined: Provided that no person shall be bound to produce any 
document or writing not specified or otherwise sufficiently described in the 
summons, or which he would not be bound to produce upon a subpena 
duces tecum in the Supreme Court. 

IX. As to drawing up and transmitting Convictions|.—The time for 
applying for a Writ of Prohibition shall begin to run from the final adju- 
dication as announced, whether orally or in writing, and the Conviction or 
Order need not be drawn up in form, in order to entitle the party so applying 
to the benefit of this or the said recited Act: Provided that the Court or 
Judge may postpone the decision, if justice shall appear so to require, until 
the Conviction or Order shall have been so drawn up, and in due form 
transmitted. 

X. Respecting the Amendment of Convictions, &c.|—In every case 
where the facts or evidence appearing by the depositions shall in substance 
support the adjudication of the Justice or Justices, (provided such ad- 
judication shall not extend beyond the complaint or charge), and in every 
case where such facts or evidence would have justified or shall justify any 
necessary allegation or finding omitted in such adjudication, or in the 
formal Conviction or Order, or any Warrant issued in pursuance of such 
adjudication, the powers of Amendment conferred by this and the said re- 
cited Act respectively shall or may be exercised ; and where a conviction 
shall be bad in respect of some excess which may (consistently with the 
merits of the case) be corrected, the Conviction shall be amended accord. 
ingly and shall stand good for the remainder ; subject, nevertheless, to such 
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Order as to costs, and otherwise, as the Court or Judge shall, under the 
circumstances, think proper. 

XI. Stpendiary Police Magistrate may tn all cases act alone in the . 
absence of other Justices].—And whereas doubts have arisen as to the 
special powers intended to be conferred by the said recited Act, and the 
Acts of Parliament thereby adopted, on Stipendiary or Police Magistrates : 
Be it declared and enacted That every Stipendiary or Police Magistrate in 
this Colony shall, in the absence of other Justices, have full power to do 
alone, at any time and place appointed for the holding of a Petty Sessions, 
— might be done by two or more Justices sitting in such Petty 

ssions. 

XII. Justices for the Colony].—The fifth section of the recited Act is 
hereby amended as follows: Every Justice, described as a Justice of the 
Peace for New South Wales, shall be taken to be a Justice for the Colony 
generally ; but not for any Incorporated City or Town having a separate 
Commission of the Peace, unless words be used indicating that he is a 
Justice for such City or Town: Provided that in all cases every act done, 
or purporting to have been done, by or before any Justice of the Peace, 
shall be taken to have been within his jurisdiction, without an allegation to 
that effect, until the contrary be shown; and the words Justice of the 
Peace, or the letters J.P., after the signature to any magisterial act, shall 
be prima facie evidence that the party whose signature it purports to be is 
in fact a Justice of the Peace. 

XIII. Attendance of Witnesses for prisoner].—The sixteenth section of 
the said recited Act shall be extended to cases in which the Witness shall 
be so ill as not to be able to travel, and to all cases in which the Justices 
who committed the Prisoner, or held him to bail, shall have certified, before 
such committal or holding to bail, that the evidence of the Witness is 
material, and that he is in their belief willing to attend the trial, but will 
be unable to bear the expense of attendance: Provided that this last en- 
actment shall not extend to any Witness who has in due time before the 
trial been subpenaed by the Crown. (See ante, p. 164). 

XIV. Prosecutor a competent Witness}].—The Prosecutor of any infor- 
mation shall be competent to give evidence notwithstanding that he may 
have a pecuniary interest in the result of the same. 

XV. Conduct of Summary Proceedings regulated ].—The practice before 
Justices, upon the hearing of matters in respect of which any Summary 
Conviction or Order may be made, or any Summary Adjudication is sought, 
shall, (as nearly as may be), in respect of the examination and cross- 
examination of witnesses, and the right of addressing such Justices upon 
the case, in reply or otherwise, be in accordance with that of the Supreme 
Court upon the trial of an issue of fact in an Action at Law. 

XVI. Want of Summons or Information.—Distribution of Penalty].— 
Where the party convicted, or any party whose goods shall have been con- 
demned or directed to be sold as forfeited, was present at the hearing of the 
case, the Conviction or Order shall be sustained, although there may have 
been no information or summons, unless he objected at such hearing that 
there was no information or summons; and no Conviction or Order shall 
be defeated for the want of any distribution, or for a wrong distribution, of 
the penalty or forfeiture. 
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SUMMARY. 
(14 Vic., No. 43; anv 17 Vic., No. 39). 
ProcEEDINGS ON PROHIBITION AND Haseas Corpus. 


Effect of Colonial Act 14 Vic., No. 43, upon Summary Convictions].— 
In this Colony, much of the law upon summary convictions is considerably 
narrowed by the powers given to the Supreme Court, under 14 Vic., c. 43, 
in regard to summary convictions and orders, or warrants of commitment 
issued thereon. 

The object of the Colonial Act in the sections now under consideration 
is twofold, being, first, remedial,—where a party ought not to have been 
convicted at all; and, secondly, corrective—where a party has been pro- 
perly convicted, but committed to prison on an erroneous commitment. 
The sections which relate to this subject are from the 9th to the 15th, 
(both inclusive). 

Construction of Section 9}.—In sect. 9 there is an apparent difference 
between the powers contemplated in the reciting, and those conferred by 
the enacting part, the former using only the words “defects of form.” 
Any doubts as to the extent of amendment permitted by this section are 
removed by the provisions of the 10th section of the Justices’ Amendment 
Act, (17 Vic., No. 39,—see p. 264), which shows that the power of rec- 
tification by adaptation and alteration, besides that of mere formal amend- 
ment, is intended to be given. 

How far efficacious].—It is not, however, every defect that will be 
cured even by these comprehensive sections, nor was it intended to operate 
as a transference to a higher Court of any power or discretion vested by 
law in the Justices. Thus, if a party be committed, under any Act, for 
an offence for which be might be imprisoned for a period not exceeding 
three months, and the warrant of commitment specify “ six months,” the 
Court will not, it is presumed, alter the commitment to three; for the 
sentence is, in such a case, not “ warranted in substance,” but totally illegal 
through its excess; and even if it were not so, the suggested alteration 
could not be made; for the term of imprisonment is at the discretion 
of the Justices, and could not, therefore, be fixed by the Court. Several 
cases of this description have already occurred before the Supreme Court, 
in which the parties have been liberated on Habeas Corpus, notwithstand- 
ing it appeared from the depositions that they had been guilty of an 
offence which would have warranted their detention in prison for a period 
much bevond the time at which they had applied for, and were, in conse- 
quence of the exceas, held entitled to, their discharge. 

Should the defect be in the statement of the offence, it may or may not 
be curable, according to the facts contained in the depositions. If, for 
instance, a party is only liable to punishment for an offence by virtue of 
his holding a particular character or filling a particular office, and this be 
not stated in the warrant of commitment or conviction, and does not appear 
in, or cannot be gathered from, the depositions, it cannot be afterwards 
inserted, nor any evidence subsequently received of its being the fact. 
The omission in such a case will render the commitment void. The Court 
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refused to amend a commitment by addiug a necessary allegation that the 
previous information had been on oath; for, though they could assume 
that all the J ustice’s acts after he had jurisdiction were regular, they could 
assume nothing as to the acts which were to give jurisdiction. (Ex parte 
Ryan,—July, 1854). 

If, however, the fact be stated in the conviction, the Court will not look 
to the depositions, but will amend the warrant of commitment by the 
former ; for the depositions are only required by them where the conviction 
or warrant is defective; and they will not, under this section, look into the 
evidence for the purpose of rendering the commitment or conviction invalid, 
but for the purpose only of upholding them, if in want of such assistance 
to render them valid. 

Under this section, the information, if any, together with the deposi- 
tions and conviction, should be returned. The latter is, in practice, seldom 
drawn up at once; but, if a defective one has been drawn up at the time, 
and a copy of it delivered to the defendant, on his application for it under 
s. 15, the Justices will not be bound by it, and a good one may subse- 
quently be supplied. (Chaney v. Payne, 1 Q. B., 711, 722; Selwood v. 
Mount, 1 Q. B., 729; 2 C. & P., 75; R.v. Richards, 5 Q. B., 926). In 
a very recent case before the full Court, (in re Alfred Lawless,—April, 
1860), the operation of s. 9, with regard to the amendment of commit- 
ments, was limited to cases in which the Justices had acted under their 
power of summary conviction, and therefore did not extend to the case in 
question, where the appellant had been committed on failing to find sureties 
to keep the peace. 

The language of s. 9 hag not been found to be a very clear exposition 
of the manner in which it was intended to be practically worked. The 
defendant himself, or his Attorney, should give the required notice, and 
make the requisition to the Magistrates, either personally or by post. 

Practical Suggestions in working the Act].—The course recommended 
to the Justices to pursue, on receiving the notice and requisition mentioned 
in s. 9, is, if the conviction has not been previously drawn up, to cause it 
to be drawn up forthwith, and then to direct copies of that, and of all the 
depositions and information, if any, to be made and certified, either by 
themselves or by the clerk or party copying them. The whole, when 
copied, should be fastened securely together, and attached thereto should 
be a certificate on a separate piece of paper, bearing the following memo- 
randum :— 


Form of Certificate on transmission of Depositions, §c., by either the Justice 
or his Clerk. 


Between A. — — 


an 
O. D., Defendant. 


Whereas, I, E. F., one of Her Majesty's Justices of the Peace, &c., by a notice 
bearing date, &c,, 
have been required to transmit to Her Majesty's Supreme Court of New South 
Wales, (or, His Honor Mr. Justice one of the Judges of Hér 
Majesty's Supreme Court of New South Wales), the conviction (or, order), 
information, and depositions taken in the above case before me, and on which 
the warrant of commitment issued by me, (or, b ), committin 
the above-named defendant to gaol for a period o months, was founded, 
—or certified copies thereof. Now I, the said E. F., do hereby certify that 
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the accompanying information, depositions, and conviction (or order), are 
those which (or, that the accompanying documents are true copies of the 
information, &c., which, &c.) I have been so required to transmit, and which I 
hereby accordingly transmit, in — of such requisitions. As witness 
my hand, this day o , at , in the Colony 
aforesaid. 

E. F. 

Where the Justice is absent, and the Clerk transmits and certifies the 
depositions, &c., the above Form may be easily altered to meet the case. 
The recital will be the same, excepting that the Justice will be spoken of 
in the third person, and the Clerk’s name will not appear until the part 
commencing “ Now I, &c.,” which may be altered thus: “ Now I, G. H., 
being the Clerk, &c.,” and so on to the end. 

The depositions, &c., when ready for transmission, shall be directed 
according to the terms of the requisition respecting them. If one of the 
Judges be named, they should be enclosed, Ghder cover, to him; or, if the 
directions are generally to transmit them “to the Supreme Court, or a 
Judge thereof,” as would be the case, if the notice were given prior to the 
application for a Habeas, they should be directed to “ The Chief Clerk of 
the Supreme Court Office.” They should always be transmitted at the 
earliest possible opportunity, and, where it can be done, by return of post; 
or, if any unforeseen impediment should arise, a communication might be 
made to that effect to the Crown Solicitor. 

Transmission of Depositions, §c.|—If the recommendation previously 
given be attended to, of recording all the proceedings in summary cases in 
a book, only copies can be transmitted; but whether they be so recorded 
or not, the more proper course would be to send copies, and preserve the 
originals in their regular place of deposit. There is nothing under s. 9 
which makes it imperative on the Justices to comply with the transmission 
of depositions, &ec., or to furnish depositions for any purpose, except on 
the terms mentioned in s. 15; but they would, probably, for their own 
justification, not hesitate to transmit them, if required to do so by the 
party applying for his discharge. It is true that the party could have 
obtained such copies for his own use, by an application under s. 15; but 
as their production might cure any defect in the warrant under which he 
was committed, and the Court would only look at them for that purpose, 

‘it is unlikely, in many cases, that the defendant or his Attorney would 
take any step not required by the Act to cause them to be produced. 
There are certain cases, however, partaking of the nature rather of a civil 
action than of an offence concerning the public, where the Justices, when 
required to transmit the proceedings, on receiving notice of the defendant’s 
application for his discharge, might reasonably expect “the prosecutor or 
party interested” to support the commitment, and to be at the trouble and 
expense of procuring copies of the depositions, &c., and “ causing them to 
be transmitted” to the Court or a Judge for that purpose. It is left 
optional to the party giving notice, whether it shall be to the Justice 
before whom the case was heard, “ or to the prosecutor or party interested,” 
and as such notice may, by s. 11, be given either before or after the issue 
of a Habeas Corpus, it is not always in the power of the Court or a Judge 
to suggest, in the first instance, if they should think fit to do so, to whom 
notice should be given. Where, however, they had an opportunity of 


JUSTICES.—-NO. 4. 269 


exercising a discretion in this respect, in all probability they would do so, 
if the particular case should seem to invite it. 

Suggestion to Attorneys}.—As a preliminary to what may be required 
of the Justices, some directions are suggested by Sir W. a’ Beckett as to 
what should be done by a defendant or his Attorney, before applying for 
his discharge by Habeas Corpus on the ground of a defective commitment. 
In all cases, the proper course to pursue would be—firat, to obtain copies 
of the depositions, information, and conviction, and to ascertain from their 
perusal, whether any defect discovered in the commitment, in respect of 
which an application for a Habeas is contemplated, is one which can be 
cured. If the Attorney sees clearly that, on inspection of the depositions, 
&c., by the Court, the defect will be curable, it is his duty to inform his 
client of that opinion, and its probable’consequences ; and he will do well to 
eonsider whether, after having formed such an opinion, he can conscien- 
tiously make the affidavit, or advise his client to do so, which is required 
by the Court or a Judge before directing a writ of Habeas Corpus to issue. 
It has been, however, too much the practice for Attorneys to make applica- 
tions for a defendant’s discharge from prison under a summary commitment, 
without taking the precaution above suggested, and the consequence, in 
many cases, has been a fruitless proceeding, and, of course, a fruitless expense. 

Effect of Sec. 11].—Defendants may be so situated that the delay which 
must elapse before the Attorney could obtain the depositions, &c., would 
justify an application to the Court without them, if the commitment were 
clearly bad; and, of course, if it were incurably defective, no end could 
be attained by their production. Where, however, the depositions can 
be obtained without delay, the Attorney should always procure them; 
for if the defect in the commitment be not remedied by them, he can at 
once show that to the Court, and save the delay of a notice to the Jus- 
tices; for, under s. 11, ‘“‘ where copies of the conviction or order and 
depositions shall be produced at the time of applying for the writ, it shall 
be lawful for the Court or a Judge to dispense with such notice, if such 
Court or Judge shall think fit.” It is true that s. 9 prescribes both 
a notice of defendant’s intention to apply for his discharge, and a requisi- 
tion to transmit the depositions, &c.; but if these were already authen 
ticated before the Court at the time of applying for the writ, they would 
hardly consider it obligatory on them to go through the form of having a 
requisition made to the Justices to transmit them. 

Notice under Sec. 9|.—Assuming, however, that the application has 
been made, or is intended to be made,. for a Habeas Corpus before pro- 
curing the depositions, &c., the notice is recommended to be given, where 
practicable, both to the prosecutor and the Justices; for the Court or 
a Judge might possibly require, in the event of the latter only having 
had notice, and failed to transmit the depositions, that notice should be 
given also to the former. The notice might be in the following form :-—~ 


Form of Notice to either Justice or Prosecutor. 
Between A. B., Complainant, 
and 


C. D., Defendant. 


Take notice, that I, the above-named defendant, intend applying to Her Ma- 
jesty’s Supreme Court, or one of the Judges thereof, for a writ of Habeas 
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Corpus, in order that I may be brought up on such day as the said Court or 
a Judge may appoint, for the purpose of praying that I may be discharged 
from my imprisonment, under a warrant issued by you, (or, by E. F., one of 
Her Majesty's Justices of the Peace, &c.), in the above case against me, and 
under which I have been committed to gaol, for a period of 
months; aud I further give you notice, and require you to transmit (or, cause 
to be transmitted) to the Supreme Court, or one of the Judges thereof, the 
information, depositions, and conviction taken and made before you, (or, 
before the said Justice), in the above case, or certified copies thereof, with as 
little delay as possible, in order that the same may be laid before the said 
Court or a Judge, on such day as shall be appointed for hearing the applica- 
tion for my discharge. 

Dated this day of , at gaol. 
To E. F., or G., Esq., (or, G. H., the prosecutor). 


Service of Notice.—Address on letter enclosing Notice].—The notice 
may be given by the defendant’s Attorney ; but the Form will be, in other 
respects, the same as the above. If the notice be given after the Habeas 
has been made returnable, the day must of course be specified in the 
notice, and the name of the Judge or Court, as the case may be, stated. 
The parts between brackets mark the only variation necessary where notice 
is given to the prosecutor. If personal service can be readily effected, the 
Court would probably require that to be shown; but, having reference to 
the circumstances of the Colony, it has been in the habit of being satisfied 
with service by post. No rule, however, can be laid down on the subject, 
and, in any event, a duplicate of the notice should be preserved, in order 
that the contents of the service may be clearly shown, as well as the time 
of its transmission, and the probability of its receipt by the party to whom 
it is addressed. It is suggested that the superscription of the envelope 
enclosing the notice to the Justices should be addressed to the Magistrate 
by name, or, the Clerk of the Bench where the conviction has taken place. 
If two Magistrates have convicted, notice to one is sufficient. The alter- 
native address to the Justice or Clerk is recommended, because it would 
enable the latter—and might become his duty, in the absence of the former 
—to certify and return the depositions, &c., under his own hand ; for the 
Act, although it requires notice to be given to the Justices as to the trans- 
mission, does not require that it shall be made by them. 

Court or Judge may admit to bail].—In addition to the above remarks, 
it is to be remembered that where any person, committed to prison by 
virtue of any summary conviction or order, shall be brought up by writ 
of Habeas Corpus, and the Court or Judge shall postpone the final decision 
of the case, such Court or Judge mav admit such person to bail, with or 
without sureties, for his appearance at such time and place, and upon such 
conditions, as such Court or Judge may appoint. (S. 6 of 17 Vic., No. 9). 
(7) Judge on circuit may exercise the powers given by these Acts. 

. 7). 

Proceedings against Erroneous Convictions].—The contents of ss. 12 & 
13 (14 Vic., No. 43) will now be considered. Under these sections, a 
defendant may apply to the Supreme Court, or one of the Judges, for a 
prohibition to restrain the Justice or prosecuting party from proceeding in 
respect of any order or conviction, provided the application be made within 
a certain time, on an affidavit, “showing a prima facie case of mistake 
or error on the part of the Justices.” 
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On the matter coming before the Court, they may test the conviction 
by the evidence, if it be attacked on the merits; and if it be assailed only 
on the ground of error or mistake, they may, if such error or mistake be 
amendable, direct the conviction or order to be amended accordingly ; and, 
in all proceedings under these sections, a discretion is given them to award 
costs in such manner as they shall think fit. 

“The object of this enactment,” says Mr. Justice Wise, (ex parte 
Lannoy,—20th March, 1860), “is to allow an amendment whenever the 
truth and merits of the question, established by the actual proceedings 
before the Justices, show that the omission or mistake in the order would 
have been avoided if they had correctly understood the application of the 
law to the facts, provided the mistake did not affect the exercise of any 
discretionary power. 

It will be seen, also, from a full perusal of the above sections, that for- 
merly, although the rule might issue calling on the Justices to show cause 
why a writ of prohibition should not issue, it could only be made return- 
able before the full Court in Term, or in some day in Vacation on which 
the Court sits as in Banco before two Judges, and could, of course, only 
be made absolute at either of those times. 

But, by s. 5 of the Amendment Act, (17 Vic., No. 39), jurisdiction has 
been given to any Judge of the Supreme Court, “ if he shall think fit, as 
well in Term time as in Vacation, (iu all cases where imprisonment shall 
have been directed, or where the fine awarded, or the amount ordered to 
be paid, or the value of the matter adjudicated upon, shall not exceed 
thirty pounds), to hear and determine applications for Writs of Prohibi- 
tion directed to any Justice or Justices, and, for that purpose, to make 
such rules or orders, and issue such writs, and allow such amendments, as 
might have been made, issued, or allowed by the Court,” subject, how- 
— to be “discharged, varied, or set aside” by the full Court in 

erm. 

Ss. 12 & 13 of 14 Vic., No. 43, and s. 10 of 17 Vic., No. 39, it will be 
observed by practitioners, involve proceedings of a different nature from 
those prescribed by s. 9. In the first place, the affidavit must state dis- 
tinctly the express ground of the application, and ought to show clearly 
on the face of the proceedings the particular error complained of. For 
this purpose, verified copies of all the proceedings ought to accompany the 
affidavits, in order that the Court may see whether there are any prima 
facie grounds for the application; for, as the defendant himself may pro- 
cure these under s. 15, the Court would not throw it upon the Justices to 
produce them in reply, but leave it to the defendant who complains of 
their insufficiency to establish that fact, if he can, by their production. 
By s. 10 of 17 Vic., No. 39, it is provided that, in every case where the 
facts or evidence appearing by the depositions shal] in substance support 
the adjudication of the Justices, (provided such adjudication do not extend 
beyond the complaint or charge), and in every case where such facts or 
evidence would have justified or shall justify any necessary allegation or 
finding omitted in such adjudication, or in the formal conviction or order, 
or any warrant issued in pursuance of such adjudication, the powers of 
amendment conferred by this and the above-mentioned Act respectively 
shall and may be exercised; and where a conviction shall be bad in 
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respect of some excess which may (consistently with the merits of the 
case) be corrected, the conviction shall be amended accordingly, and shall 
stand good for the remainder, subject, however, to such order as to costs 
and otherwise as the Court and Judge shall, under the circumstances, 
think proper. 

These sections are in some respects, certainly, in the nature of an appeal 
from the decision of the Justices ; but hitherto the Court has never gone 
the length of reversing that decision, merely because their own conclusion 
might, upon the whole facts, have been different from that of the Justices. 
The principle upon which the Judges have hitherto acted is that pursued 
by them in applications for new trials on the ground of the verdict being 
against the weight of evidence; in which case, if there were any evidence 
at all to go to the jury, a new trial is generally refused. So, under these 
sections, it is conceived that it is their practice, in looking at the evidence 
taken before the Justices, to see simply whether it is sufficient in point of 
law to support the conviction. ‘ We entertain no doubt, having regard to 
the enactments which have given the remedy by Prohibition, that it is 
our duty, before holding any conviction by a Magistrate to be erroneous, 
to look at and consider the whole of the evidence which was before him. 
In cases tried by a jury, the Court has ordinarily no jurisdiction to deter- 
mine facts. If improper evidence be admitted on the trial, the course is 
to set aside the verdict; for it may have been founded, whatever the force 
of other testimony in the case, on the very matter which ought not to 
have been before the jury. In cases of this kind, however, the Court sits 
as a tribunal of appeal, with the double province assigned it,—of deciding 
on the facts as well as the law.” (Per Sir A. Stephen, C. J., in ex parte 
Ward, in a written judgment delivered March, 1858). 

With reference to costs, each case must depend on its own circum- 
stances. In Ex parte Smith, before the Supreme Court of New Sonth 
Wales, although the rule for a prohibition was discharged, the Court 
refused to give costs, remarking “that a person seeking his liberty ought 
not to be mulcted with costs except in extreme cases; and it could not be 
denied that the point involved in the case before them was one of much 
difficulty.” 

In consequence of the deciaion in the case of ex parte Towns, in re 
Sharp,—in which the Court held that the clauses relating to prohibition 
and amendment extended “ only to orders and convictions in criminal cases, 
or concerning matters in their nature criminal,—not to adjudications or 
orders in cases of debt, or on claims or complaints in the nature of suits 
for debt,’’—it was enacted by s. 3 of the Amendment Act, that the above- 
mentioned s. 12 shall be deemed to extend to all summary convictions 
and orders, of what kind or nature soever, made by any Justice or 
Justices. 


JUVENILE OFFENDERS. 
See “ Larceny.” 


S. 14 Vic., No. 2, 8.1. [Two Justices].—(1) Any person [whose age 
does not, in the opinion of the Justices before whom he shall be brought 
or appear, exceed the age of sixteen years, (16 Vic., No. 6, s. 1)] commit- 
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ting any offence now or hereafter by law deemed or declared to be, or 
punishable as, simple larceny. (8s) 

P. Impr., with or without b. L, not exc. 3 cal. m.; or, in discretion of 
Justices, forfeiture not exc. £3. If pecuniary penalty, and not paid forth- 
with, Justices may give time, and detain offender till the day appointed 
for payment, unless he gives security for his appearance on the day so 
appointed ; in default of payment, impr. not exc. 3 cal. m., reckoned from 
the day of adjudication, unless sooner paid. (Id., s. 13). (T) 

S. Id., 3.1. [Two Justices].—(2) Any such person (as in offence 1) 
attempting to commit any such offence. 

P. Same as offence (1). (v) (w) 

N.B.—For petty larcenies by offenders not juvenile, see “ Larceny.” 





(8) Procedure].—By summons, or w nt on charge on oath, (14 Vic., No. 2, 
B. 4); or the offender may be taken into custody without warrant. 

If the case is to be treated as on a preliminary inquiry on an indictable offence, 
the following provisions of 14 Vic., No. 2, are repealed by the substituted provi- 
sions of 11 & 12 Vic., c. 42, viz. :—as to the process to be issued against offenders, 
(s. 4); the servico of the summons, (s8. 8); the remanding and bailing of the ac- 
cused, (s. 5); as to the same Justices hearing the charge, (s. 13); the process to 
witnesses, (s. 7), and the Forms in the Schedule. If the case is to be treated as 
on a summary conviction, the 11 & 12 Vic., c. 43, would likewise operate as a 
repeal of the same sections of 14 Vic., No. 2; the only difference being, in any 
event, whether the accused must be asked if he object to the summary jurisdiction 
before or after taking the evidence for the prosecution. The latter course is most 
just and fair to the accused. The Forms of convictions (I. 2 or I. 3), certificate 
of dismissal (M.), and commitments (O. 1 or P. 1), in the case of a penalty or im- 
prisonment imposed under 11 & 12 Vic., c. 43, may be used, the conviction and 
commitment being adapted as shown in Part II., post. 

(T) Discretion of Justices).—If such Justices, upon the hearing of any such 
cuse, shall deem the offence not to be proved, or that it is not expedient to inflict 
any punishment, they shall dismiss the party charged, on finding surety or sureties 
for his future good behaviour, or without such sureties; and then make out and 
deliver to the party charged a certificate under the hands of such Justices, stating 
the fact of suc donua ; and such certificate shall and may be in the form or to 
the effect set forth in the Schedule to the Act anuexed ; (sec Part II.): Provided 
also, that if such Justices shall be of opinion, before the person charged shall have 
made his or her defence, that the charge is, from any circumstance, a fit subject 
for prosecution by information or indictment, or if the person charged shall, upon 
being called upon to answer the charge, object to the case being summarily dis- 
posad of under the provisions of this Act, such Justices shall, instead of summa- 
rily adjudicating thereupon, deal with the case in all respects as if this Act had 
not been passed. (14 Vic., No. 2,s. 1). For procedure at. hearing, see next page. 

(v) Aider and Abettor of Simple Larceny).—The Legislature appears to have 
intended that aiders and abettors of such offences should also have been liable to 
summary conviction, but they have not succeeded in carrying their intention into 
effect. The first section enacts “ That every person who shall be charged with 
having committed, or having attempted to commit, or with having been an aider, 
abettor, counsellor, or procurer in the commission of any offence (declared to be 
simple larceny, &c.), and whose age at the period of the commission, or attempted 
commission, of such offence shall not exceed fourteen years, shall, upon convic- 
tion, &c.;” so that in the latter part there are no words applicable to the case of 
an aider, abettor, &c. Such persons, however, might be proceeded against under 
the provisions of 11 & 12 Vic., c. 43, s. 5. See, ante, “ Aiders.” 

(w) Apprehension].—As this offence is a misdemeanor, it would seem that the 
offender could not apprehended without a warrant after the misdemeanor is 
over. See Gaunt v. Foz, 8 B. & Ad., 798; Matthews v. Biddulph, 5 Scott, N. R., 
54. See, ante, Note (8); and “ Apprehension of Offenders,” p. 11. 
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By s. 3 of 16 Vic., No. 6, One of the Justices before whom any perron 
shall be charged and proceeded against under this Act, (or the Act 14 Vic., 
No. 2), before such person shall be asked whether he or she has any cause 
to show why he or she should not be convicted, shall say to the person so 
charged these words, or words to the like effect :—“ We shall have to hear 
what you wish to say in answer to the charge against you; but if you 
wish the charge to be tried by a jury, you must object now to our de- 
ciding upon it at once ;” and if such person, or the parent of such person, 
if under the age of sixteen, shall then object, the Justices shall proceed 
with the charge as if the said Acts had not been passed. 

The course of procedure, accordingly, at the hearing, may be stated to 
be thus :— 


1. The Clerk, after taking the depositions, to say to accused: “ The 
charge against you ts for that you, on the day of 
did ” (stating the offence as in the caption of the depositions). 

2. Then one of the Justices to say, (pursuant to 16 Vic., No.6): “We 
shall have to hear what you wish to say in answer to this charge, but 
if you wish the charge to be tried by a jury, you must object now to 
our deciding upon tt at once.” 

3. [f the accused, or his parent, do not object, then the Justices to say : 
“ Now we must ask you, are you guilty or not guilty?” If he plead 
“ guilty," consider the punishment ; if he plead “ not guilty,” hear 
his defence, and consider the judgment. 

4. If the accused, or hia parent, do object, the summary jurisdiction 
cannot be applied, and the Justice must caution him in the usual 
form for an indictable offence, if the evidence be sufficient to send 
the accused to trial. 


By s. 3 of 14 Vic., No. 2, “ Every person who shall have obtained such 
certificate of dismissal as aforesaid, (i. e., (see Note T) when the Justice 
shall deem the offence not to be proved, or that it is not expedient to 
inflict punishment), and every person who shall have been convicted under 
the authority of this Act, shall be released from all further or other pro- 
ceedings for the same cause.” 

By s. 5, “ Every such recognizance fî. e., the recognizance of the bail 
for accused to appear on the remand day) may be enlarged from time to 
time by any such Justice or Justices, to such further time as he or they 
may appoint.” See Forms of Enlargement of Recognizance, Part IT. 

By s. 7, “ Any Justice may require and bind by recognizance all per- 
sons (Form of Recognizance, Part II.) whom he may consider necessary 
to be examined touching the matter of such charge, to attend at the time 
and place to be appointed by him, and then and there to give evidence 
upon the hearing of such charge;” and, on neglect to appear, ‘‘ such 
Justices before whom any person ought to have attended, may issue their 
warrant to compel his appearance as a witness.” 

By s. 11, “ The conviction [which is not to be quashed for want of 
form, (s. 10)] and recognizances are to be forthwith transmitted to the 
Clerk of the Peace.” 

By s. 12, “ No conviction under the authority of this Act shall be 
attended with any forfeiture ; but, whenever any person shall be deemed 
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guilty under the provisions of this Act, such presiding Justices may order 
restitution (x) of the property in respect of which such offence shall have 

committed, to the owner thereof, or his representatives ; and if such 
property shall not be forthcoming, the same Justices may, whether they 
award punishment or dismiss the complaint, inquire into and ascertain the 
value thereof in money, and, if they think proper, order payment of such 
sum of money to the true owner by the person or persons convicted (sic), 
either at one time, or by instalments at such periods as the Court may 
think reasonable; and the party or parties so ordered to pay shall be 
liable to be sued for the same as a debt, in any Court in which debts may 
be by law recovered, with costs of suit, according to the practice of such 
Court.” 

By s. 2 of 16 Vic., No. 6, Summary jurisdiction is extended to larce- 
nies (in which the money or property stolen shall not exceed in value 
five shillings ; and, by 19 Vic., No. 24, s. 11, is extended to all cases where 
the same shall not exceed in value forty shillings) by persons of all ages; 
and such person is liable to imprisonment, with or without hard labour, 
for any period not exc. six mths., or shall forfeit any sum not exc. twenty 
shillings. See “ Larceny.” 

Besides the offence of simple larceny, offences against ss. 38, 42, 44, 
45, 5 of 7 & 8 G. IV., c. 29, come under the name of offences now or 
aan declared by law to be simple larceny, or punishable as simple 

eny. 

As — of these Acts extends to receivers of stolen goods, when 
such persons are charged, either with or without a principal amenable to 
summary punishment under these Acts, the case should be heard as if 
intended for trial by jury. 


LARCENY. 


See “ BURGLARY,” “CATTLE,” “ Doas,” ‘t EMBEZZLEMENT,” ‘“ FALSE 
PRETENCES,” “ JUVENILE OFFENDERS.” 


Larceny is the wrongful taking or carrying away of the personal pro- 
perty of another, with a felonious intent to convert it to the taker’s own 
use, and without the consent of the owner. This offence is characterized 
by one ingredient, viz., a wrongful removal (taking and carrying away) 
of the property of another, whether it be effected without the consent, or 
by consent obtained by intimidation or fraud, so that the owner consent 
not in the latter case to part with his entire right of property, but with 
the temporary possession only. (4 Cr. L. R., 50). 

Larceny cannot be committed, — 

1. Of things attached to or savouring of the reality ; therefore, taking 
chattels real, documents relating to real property, &e., (see, as to docu- 
ments relating to personalty, R. v. Morrison, 28 L. J. M. C., 211), is no 
larceny ; nor can larceny at Common Law be of standing corn, nor of fruit 
from a tree which is growing, because, from its adherence to the freehold, 


(x) The order for restitution may, it seems, be made on any person in whose 
custody the stolen property may happen to be; but no remedy is provided on the 
disobedience of such an order, and therefore it must be by indictment. 

T 2 
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it is not larceny to steal the tree itself. (R. v. Martin, 1 Leach C. C., 171); 
but see 7 & 8 G. IV., c. 29, ss. 38, 39, 49. 

2. Larceny cannot, at Common Law, be committed of a chose in action, 
as a bond, bill of exchange, &c.; the reason of which rule seems to be, 
that stealing the evidence of a man’s right does not interfere with the 
right itself. (R. v. Watts, 1 Dears., 332). This point is elaborately con- 
sidered in the recent case of R. v. Morrison, (28 L. J. M. C., 210), which 
decided that a pawnbroker’s duplicate could be the subject of larceny, as 
being a warrant for the delivery of goods within s. 5 of 7 & 8 G. IV. e. 
29, and was not a document concerning mere choses in action. “If it is 
a mere agreement to deliver property not the party’s own, or not specific, 
it would be within the rule as to choses in action ; it would rest in agree- 
ment,—would confer aright of action only ; but a pawnbroker’s ticket 
imports a property in possession; it is clear that the possession of the 
bailee or pawnee is the possession of the bailor or pawnor for the purpose 
of indictment.” 

3. Larceny cannot, at Common Law, be of animals fere nature ; nor 
even of some domestic animals unfit for human food, as adog. (A. v. 
Robinson, 28 L. J. M. C., 58; R. v. Spearing, R. & R., 250). 

In modification of the above-mentioned peculiar doctrines of the Common 
Law, various enactments have been passed with regard to the felonious 
„removal of things annexed to the freehold ;—with regard to instruments 
coming within the class of choses in action;—with regard to various 
animals, of which larceny could not, without the interposition of the Le- 
gislature, have been committed. 

To constitute this offence, the chattel feloniously taken must have been 
the property, absolute or special, of its alleged owner; and cases do some- 
times occur in which doubt may exist as to the party in whom the owner- 
ship of the chattel at the time of its assumed wrongful conversion really 
vested. In R. v. Smith, (2 Den. C. C., 449), the prisoner, professing to be 
about to pay prosecutor some money, produced a receipt stamp, which the 
latter filled up for the amount mentioned by the prisoner, who then, with- 
out paying the money due, went away with the receipt, intending to 
defraud the prosecutor. Held, that the prisoner could not be found guilty of 
stealing the receipt stamp from the prosecutor, because it had never been 
in his possession independently of the prisoner, nor was it ever intended 
that the receipt should be the property of the prosecutor. 

In the next place, to constitute a “taking” in larceny, the chattel 
alleged to be taken must have been in the possession, actual or construc- 
tive, of him in whom the property is laid. Reed’s case (1 Dears., 168, 
257) shows very clearly what is meant by a constructive possession suffi- 
cient to make the offence larceny. There prisoner Reed had been sent by 
his master with a cart belonging to the latter, to fetch coals from a wharf 
of acompany with whom he dealt for that article. On his way home with 
the coals, the prisoner, without authority for so doing, disposed of a quan- 
tity of them to a third person, and the question being whether the offence 
was larceny, it was held that it was.—‘ There can be no doubt,” remarked 
Lord Campbell, C. J., “ that, to support an indictment for larceny in such 
a case, the goods alleged to have been stolen must have been in the actual 
or constructive possession of the master; and if the master had not 
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otherwise the possession of them than by the bare receipt of his sérvant’s 
upon the delivery of another for his master’s use, although as against 
third persons this is in law a receipt of the goods by the master, yet, in 
respect of the servant himself, this will not support a charge of larceny, 
because, as to him, there was no tortious taking in the first instance, and 
therefore no trespass. Therefore, if there had been here a quantity of 
coals delivered to the prisoner for the prosecutor, and the prisoner, having 
remained in the personal possession of them without anything having 
been done to determine his original exclusive possession, had converted 
them animo furandi, he would have been guilty of embezzlement, not 
of larceny. But, if the servant has done anything which determines his 
original exclusive possession of the goods, so that the master thereby 
comes constructively into possession, and the servant afterwards converts 
them animo furandi, he is guilty of larceny, and not merely of a breach 
of trust at Common Law, or of embezzlement under the Statute.” The 
reason being, that in the latter case there is a tortious and felonious 
“ taking” within the meaning of that word, as used in the definition of 
larceny. The constructive possession uf the coals by the prosecutor, in 
the case above cited, had commenced at the moment they were placed 
in his cart, so that there was a subsequent taking of the coals by the pri- 
soner, whose intention was, beyond all question, felonious. 

A watchmaker, induced by a fraudulent letter from the prisoner, sent a 
customer’s watch, which he had had to regulate, by post, to a place named 
in the letter, addressed to the true owner; the prisoner, representing him- 
self to be the true owner, went to the place and obtained the watch from 
the postmaster. It was held to be larceny, as the special property of 
the watchmaker, (if he had had any), had ceased when he had delivered 
the watch to the postmaster, and the postmaster had no special property 
In it, but was only a servant of the true owner, from whose possession, 
therefore, it was taken. (R.v. Kay, 26 L. J. M. C., 119). 

Again, there will not be a taking sufficient to constitute larceny where the 
property alleged to have been stolen came into the hands of the prisoner 
rightfully in the first instance, and without an animus furandi, although it 
was afterwards wrongfully appropriated by him. If A. lends B. a horse for 
a particular journey, and B., having received the horse bond fide, afterwards 
rides away with it, he shall not be guilty of larceny ; though, if the owner 
of the horse deliver him to a servant or agent, with orders that the latter 
shall take the horse to a distant place and there leave him, the possession 
would be deemed, constructively, to remain in the owner, and the agent 
would be guilty of theft in selling the horse while in charge of it, con- 
trary to orders. (4th Cr. L. R., pp. 54, 55). And where the chattel was 
originally received by the accused, animo furandi, or where a construc- 
tive possession of goods confided to the prisoner’s custody remained at the 
time of the conversion in their owner, the rule last stated does not apply. 
(R. v. Hock, 1 Mood. C. C., 87; R.v. Harvey, 9 C. & P., 353). 

If, however, goods are sold on credit and delivered, no subsequent 
dealing with them by the vendee could amount to larceny. If A. deliver 
to B. a watch to be regulated or repaired, or a horse to be agisted, and B. 
sell it, this is not larceny, because these goods were delivered voluntarily, 
and not taken animo furands. (R.v. Thristle, 1 Den. C.C., ; R.v. Smith, 
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1 Mood. C. C., 473; R. v. Pratt, 1 Dears., 360); and see R.v. Cohen, 2 
Den., 249, where the goods were parted with on the express under- 
standing that they were to be paid for at the time, and were taken by the 
prisoner animo furandt. 

In Pratt's case, k Dears., 360), the prisoner, having become involved 
in pecuniary difficulties, had assigned his goods by deed to trustees for the 
benefit of his creditors. The trustees did not take actual manual posses- 
sion under the assignment, but the prisoner remained in possession as 
before, and, whilst thus in possession, he removed some of the goods, 
intending to deprive his creditors of them. The jury here expressly 
found, that the prisoner had not the care and custody of the goods as the 
agent of the trustees, and the Court of Criminal Appeal held, that, upon 
this finding, the prisoner, having been in lawful possession of the goods, 
could uot be convicted of larceny. 

Goods obtained in pursuance of a Contract].—In practice, a difficulty 
is sometimes experienced in determining whether goods alleged to have 
been stolen were not, in fact, obtained in pursuance of a contract between 
the prisoner and the prosecutor; here care is necessary in scrutinising the 
facts adduced in evidence, and in ascertaining whether the alleged contract 
was not a mere pretence or fraud upon the prosecutor,—part of a scheme 
for feloniously getting possession of his property, so as to render the 
intention which actuated the prisoner in doing so felonious. For instance, 
where the prisoner, a servant of the prosecutor, by a false statement, 
induced a fellow-servant who was charged with the custody of certain 
wheat belonging to the prosecutor, to allow him to remove some portion of 
it, which he subsequently appropriated to his own use. It was held to be 
larceny, because the artifice whereby the goods were in fact obtained, 
negatived the idea of bailment, and possession was obtained with intent, 
permanently, to convert the goods to the taker’s own use. (R. v. Robins, 
1 Dears., 418). 

It is, indeed, laid down, that all felony includes trespass, and that, if the 
party accused of stealing be guilty of no trespass in taking the goods, he 
cannot be guilty of felony in carrying them away, (Hawk, P. C., Bk. I., e. 
19, 8.1), And it ia further true that, to support an indictment of larceny, 
the prosecutor must have such possession as would entitle him to bring 
trespass. (Parke, B., in R. v, Stear, 1 Den. C. C., 355). 

Hence, if goods are bailed, and bailee convert them animo furandi, this 
would not be larceny, because, being lawfully in possession of the chattel, 
the taking it would not constitute either a trespass or a felony. 

According to this rule, if property be delivered to bailee, and he do any 
wrong inconsistent with the contract, as by breaking open the box con- 
taining the property, he thereby puts an end to the contract, and the 
property in the chattel revests in its proprietor; the property being then 
revested, the carrier is guilty of larceny at Common Law, in taking any 
part of such property, as if he had, independently of any contract, taken it 
animo furands from its owner’s possession. (Fenn v. Bittleston, T EX., 
159). But now, by the recent Statute, (22 Vic., No. 9), it is enacted, that 
if any person being a bailer of goods or chattels, shall, with intent to 
defraud, convert such goods or chattels or any part thereof to his own use, 
or the use of any person other than the owner thereof, he shall be guilty of 
larceny. 
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The taking must be animo furandi].— Further, the taking must. be 
animo furandi, and with intent to deprive the owner wholly of his pro- 
perty in the thing taken. “If,” says Alderson, B., “a servant take 
a horse out of his master’s stable, and turn it into the road, with intent 
to get a reward next day, by bringing it back to his master, such an 
offence is not larceny,” because the facts supposed would not evidence a 
felonious intent, i. e, an intent to deprive the owner wholly of his property 
in the thing taken. (R. v. York, 1 Den. C. C., 35). 

A persou, however, may be guilty of this offence, who takes the property 
of another, and afterwards sells it to him again,—provided the thief took 
it with the intention that it never should revert to the owner as his own 
property except by sale. If, for instance, A. takes a horse from B„ 
wrongfully disguises it, and then sells it back, this would be larceny. (R. 
v. Hall, 1 Den. C. C., 381). 

A felonious intent could not be inferred from the taking of property in 
mere thoughtlessness, by way of joke; and where an assertion of property 
and ownership is meant by the taking, all semblance of a criminal intent 
manifestly disappears. 

Appropriation of lost goods by the finder].—Where goods of a third 
person, having been lost, are appropriated by the finder to his own use, 
such appropriation, under certain circumstances, will—whereas, in others, ig, 
will not—amount to larceny. It will be larceny if the finder takes the. 
goods with the intention of wholly applying them to his own use,—at the 
same time, “reasonably believing that the owner can be found,” (R. v. 
Thurborn, 1 Den. C. Č, 387, 394), where the Court observes that it will 
be generally ascertained whether the accused had reasonable belief that 
the owner could nat be faund, by evidence of his previous acquaintance 
with the ownership of the particular chattel, the place where it is found, 
or the nature of the marks upon it. In some cases, the existence of such 
a belief in the mind of the finder would be at once obvious ; in others, it 
would appear only after an examination into the particular circumstances. 
Thus, if a horse is found feeding in an open common, or on the side of a 
public road,—or a watch is found apparently hidden in a haystack,—the 
taking of either description of property would be larceny, because the 
taker could have no right to presume that the owner did not know where 
to find it. On the other hand, if a man finds goods which have been 
actually lost, or which may reasonably be supposed by him to have been 
lost, and appropriates them with intent to take the entire dominion over 
them, really believing, when he takes them, that the owner cannot be 
found,—this is not larceny; nor would it be if the taking occurred in such 
a place, and under such circumstances, as that the owner might be reason- 
ably presumed by the taker to have abandoned his property in the par- 
ticular chattel, or, at least, not to know where to find it; so that the crime 
of larceny cannot be committed unless the goods feloniously taken appear 
to have an owner; and further, unless the taker must have known or 
believed that the taking was against the will of the owner, which could 
not be if the property were believed to have been abandoned. Where a 
person finds a purse of money on the high-road, and appropriates it to his 
own use, the question for the jury is, whether he does it ai the time of 
nding with a felonious intent ; and that depends on whether, at the time, 
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he knows who the owner is, or has the means of knowing him by reason 
of the marks on the article indicating the owner. But the finder is not 
guilty of felony merely because, when afterwards learning who the owner 
is, he fails to make restitution, and fraudulently retains the property. (2. 
v. Christopher, 28 L. J. M. C., 35); and see R. v. Preston, (2 Den. C. C., 
853), which shows that, if a man were to pick up in the street a bank-note 
marked with the owner’s name, so that he could be easily discovered, with 
the innocent intention of finding out the owner, and restoring the note, 
and subsequently were to change his mind, and convert the note to his 
own use,—this would not amount to larceny. 

In R. v. West, (1 Dears., 402), the prisoner was charged with stealing 
a purse and its contents under the following circumstances :—The prose- 
cutor, after making a purchase at the prisoner’s stall at market in a 
country town, accidentally left his purse upon it, and the prisoner there- 
upon appropriated it to her own use, and, on the prosecutor demanding it 
from her, denied all knowledge of it. The jury found that the prisoner 
took up the purse, knowing that it was not her own, and intending at the 
moment to appropriate it. They also found that the prisoner did not then 
know who was its rightful owner, The prisoner having been convicted, 
the Court held the conviction right, observing that, if there had been 
evidence that the purse and its contents were lost property, according to 
the strict meaning of that term, and the jury had so found, they ought 
further to have been asked whether the prisoner had reasonable means of 
finding the owner, or reasonably believed that the owner could not be 
found. There is a clear distinction, they said, between property lost, and 
property merely mislaid, or put down and left by mistake, under circum- 
stances which would enable the owner to know the place where he had 
left it, and to which he would naturally return to it. 

Where a hackney-coachman abstracts the contents of a parcel which 
has been accidentally left in his coach by a passenger, whose address he 
could easily find,—or where a tailor applies to his own use a pocket-book 
left in a coat sent to him for repair by a customer,—or where the purchaser 
of an article of furniture, as a desk, at a sale by auction, discovers valu- 
ables in it and appropriates them, provided in this case that the purchaser 
had express notice that he was not to have any title to the contents of the 
desk, if there happened to be anything in it,—or provided, without such 
express notice, that he had no ground to believe that he had bought the 
contents, and had reason to think, as he most likely would have, that the 
owner could be found, (Merry v. Green, 7 M. & W., 623),—are cases of 
larceny under circumstances analogous to those latterly considered. 

Doctrine of relation].—But, although it is true that, where the taking 
of a chattel is in its inception lawful, a subsequent conversion of the thing 
taken, however tortious and wrongful it be in a moral point of view, is 
not larceny; yet, if the taking be in itself wrongful and unlawful, 
although without any felonious intent, a subsequent conversion of it with 
such intent will be larceny. Thus, in R.v. Riley, (1 Dears., 149), the 
prisoner was indicted for stealing a lamb, under the following circum- 
stances :—It appeared that, having, in the first instance, put twenty-nine 
black-faced lambs, belonging to himeelf, into a field, containing ten white- 
faced lambs, belonging to the prosecutor, he afterwards took away his 
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own lambs and offered them for sale, as amounting in number to twenty- 
nine; the proposed purchaser, however, in counting the lambs, pointed 
out to the prisoner that there were thirty in the flock, which included one 
white-faced lamb, belonging to the prosecutor. The prisoner, nevertheless, 
sold them all to the other party on his own individual account; on the 
trial, the jury found that, at the time of leaving the field, the prisoner did 
not know that the prosecutor's lamb was in the flock, but that he had a 
felonious intention when he sold it. The Court of Criminal Appeal held, 
that he might be convicted of larceny,—for, assuming that the prisoner 
was ignorant of the fact of the lamb being in his flock when he drove it 
from the field, the so driving it away and keeping it was a tortious act, 
for which trespass wonld have lain, and this act became felonious when 
the prisoner, knowing that the lamb in question was not his own, sold it. 

The Asportation].—Another ingredient, not yet noticed, in larceny, is 
the carrying away or “ asportation’’ of the chattel; there must be not only 
a taking, but a carrying away. A bare removal from the place where he 
found the goods, though he does not quite make off with them, is suffi- 
eient asportation ; as, if a man be leading another’s horse out of a close, 
and be apprehended in the act ; or, if a thief intending to steal plate takes 
it out of the chest in which it was, and lays it down on the floor, but is 
surprised before he can escape with it; (4 Bl. Com., 231); or, if gas be 
fraudulently severed and abstracted from the main, against the will and 
without the knowledge of the Company who supply it.. (1 Dears., 203). 

Larceny effected by means of an innocent Agent|.—Lastly, in connec- 
tion with taking and asportation as constituent ingredients in larceny, if 
a mau, by means of an innocent agent, does an act which in law amounts 
to this crime, the employer, and not the innocent agent, is the person 
accountable for that act. And, further, should it appear that the asporta- 
tion was not completed, the jury may, if the facts justify such finding, 
convict of the attempt to steal, for which, moreover, as a misdemeanor at 
Common Law, an indictment might clearly be preferred. (R. v. Ferguson, 
1 Dears., 427). 

Receiving Stolen Goods, §c.]—The offence of receiving goods, moneys, 
&c., knowing them to have been stolen, is sometimes scarcely distinguish- 
able from that of stealing. (7 & 8 G. IV., c. 29, s. 54). As, for instance, 
where the thief and receiver are together when the felony is committed, 
and the thing taken is transferred by the former to the latter. It has 
been held, on the one hand, that the person who, whilst waiting outside a 
house, receives goods which a confederate is stealing in the house, is a 
principal ; (R. v. Owen, 1 Mood. C. C., 96; and per Alderson, B., 2 Den. 
C.C., 461); and, on the other hand, that if the goods be removed some 
little distance from the house before they are delivered into the prisoner’s 
hands, he will be indictable as a receiver only. (R. v. King, Russ. & R., 
832), 

With a view to remove the difficulty caused by this distinction, 13 Vic., 
No. 7, enacts, that in every indictment for feloniously receiving stolen 
goods, it shall be lawful to add a count for feloniously stealing the same, 
and vice vers. 

To constitute the offence of receiving stolen goods, it must be shown in 
evidence that the goods were stolen, and that they were received by the 
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prisoner with knowledge that they had been stolen. If goods are stolen, and 
then returned by the owner to the thief, with directions to sell them to the 
prisoner, who had previously been suspected of receiving stolen goods, and 
the thief does so sell them, and hands over the proceeds to the former, the 
prisoner could not, under these circumstances, be convicted as a receiver ; 
for, although such a case would seem to come within the spirit, it does not 
come within the words, of the Statute, (7 & 8 G. IV., c. 29), because the 
goods that had been stolen had subsequently passed into the possession 
and were under the control of the real owner, and, being so in his posses- 
sion and control, were transferred by his authority to the prisoner. (R. v. 
Dolan, 1 Dears., 436, overruling R. v. Lyons, Car. & M, 217). 

The receiving must be proved ; i. e., the possession, actual or construc- 
tive, must be shown to have passed to the prisoner; and therefore, where 
stolen fowls were forwarded in a hamper by a coach, without any address, 
but with instructions that it would be called for, and it was accordingly 
called for by the wife of one of the prisoners, who, however, on applying 
for it, was apprehended before it had been delivered to her, it was held 
that the wife could not be convicted of receiving stolen property, because 
she could not be said, by merely claiming the fowls, which never were 
actually or potentially in her possession, to have, in fact or law, received 
them. /R. v. Hill, 1 Den., 453). 

In order to sustain an indictment for receiving stolen goods, it is not, 
indeed, necessary to show manual possession of them by the prisoner, 
provided they be within his control, or constructively in his possession, 
(R v. Smith, 1 Dears., 494). 

Although “receiving” implies “a taking into possession, actual or 
constructive,” there may be much difficulty in distinguishing between the 
receipt of goods and the mere intention to receive them. ‘In all these 
cases, boundary lines,” remarks Alderson B., (R. v. Wiley, 2 Den. C. C., 
49), “are matters of great nicety, and seem to unthinking persons to in- 
volve absurd and frivolous distinctions ; but those who are practically 
acquainted with the administration of the law have daily experience of 
their necessity, and know that, without them, acts and principles essentially 
different from each other in nature and operation, would be confounded 
together.” 

Married Woman].—In R. v. Brooks, the prisoner, a marrried woman, 
was indicted for receiving stolen goods ; it appeared that the goods had 
been stolen by prisoner’s husband from his employer, and were afterwards 
taken home and given to his wife by him. Held, that the prisoner could 
not properly be convicted of the offence; for there was not, under such 
circumstances, a receiving of the goods,—husband and wife being, for many 
purposes, regarded as one person in law. (1 Dears., 184). 

Robbery is an open and violent larceny from the person, or the felonious 
and forcible taking from the person or in the presence of another, of goods 
or money against his will, by violence or by putting him in fear. In order 
to sustain an indictment for robbery, the prosecutor must prove either 
that he was actually in bodily fear from the defendant’s actions at the time 
of the robbery, or he must prove circumstances accompanying the robbery, 
such as, in common experience, are likely to induce a man to part with 
his property for the safety of his person; and the law will presume fear 
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where there appears to be just grounds for it. (Fost., 128). A man may be 
convicted upon an indictment of stealing from the person, although the evi- 
dence adduced would have sufficed to sustain a charge of robbery. (R. v. 
Pearce, Rus. & R., 174). Also, on indictment for robbery, the prisoner 
may be convicted of an assault with intent to rob. (16 Vic., No. 18, s. 10). 

Stealing in a Dwelling-house].—In regard to the meaning of the word 
dwelling-house, see supra, “ Burglary.” The offence of stealing in a 
dwelling-house may be in various degrees, according as the value of the 
chattel stolen is, or is not, below £5 in amount; (7 & 8G. IV., c. 29, s. 12); 
in the former of which cases it is punishable merely as simple larceny, or 
as it is accompanied or not by any menace or threat, putting any person 
within such dwelling-house in bodily fear. : Vic., e. 86, 8.5). Either of 
these two latter offences is, however, justly regarded by our law as a 
crime of less enormity than that of breaking into a dwelling-house and 
stealing therein, and, a fortiori, than that of breaking into a dwelling- 
house by night with intent to commit felony. 

In order to ensure a conviction for the offence of stealing in a dwelling- 
house to the value of £5, it is necessary to establish in evidence :—1. The 
larceny; 2. That the value of the thing taken reached the statutory 
limit; 3. That the larceny was committed within the dwelling-house of 
the prosecutor or some other person; (2 Mood. C. C., 285); and that the 
chattel stolen was, in technical phraseology, ‘‘ under the protection of the 
dwelling-house.” (R.v. Carroll, 1 Mood. C. C., 89). 


S. 16 Vic., No.6, s.2, & 14 Vic., No.2. [Two Justices in Petty Ses- 
sions and in open Court].—(1) Any person committing, or attempting to 
commit, or aiding, abetting, counselling, or procuring the commission of 
a simple larceny, or of any offence deemed or declared to be punishable 
a3 simple larceny, in which the money or property stolen shall not exceed 
in value the sum of forty shillings, (19 Vic., No. 24, s. 11), and con- 
senting to have case determined by Justices. 

P. Impr., with or without h.1., or h. 1. on the roads, at the discretion 
of the Justices, for not exc. 6 cal. m.; or, in the discretion of the Justices, 
forfeit not exc. 20s. (Y) (z) 


(X) Jurisdiction].—The words of s.2 of 16 Vic., No. 6, are—“ the like juris- 
diction as by 14 Vic., No. 2, is given, (see “Juvenile Offenders ”), shall and ma 
he be exercised in, and all the provisions in the said Act contained shall, 
so far as the same are Lea ee subject to the provisions” of s. 3, (see infra), 
“ be extended and applied to all cases in which any person of any age exceeding 
16 years shall be charged with any such offence as in the said Act is mentioned. 
These words are large enough to comprehend atders and abettors ot such larceny, 
&c., where the offenders are more than 16 years old, as this offence is certai 
mentioned in s8. 2 of 14 Vic., No. 2; although, as we have seen, it is not brought 
within the summary jurisdiction in the case of juvenile offenders. See Note (v), 
v Juvenile Offenders.’ 

By s. 3, “One of the Justices before whom any person shall be charged and pro- 
eeeded against under this Act, before such person shall be asked whether he or she 
has any cause to show why he or she should not be convicted, shall say to the 
person so charged these words, or words to the like effect :—* We shall have to hear 
what you wish to say in answer to the charge against you; but if you wish the 
charge to be tried by a jury, you must object now to our deciding upon it at 
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S. 748G. IV., c. 29, s. 31.(a) [One Justice].—(2) Beasts and 
Birds]|.—Stealing (B) any beast or bird ordinarily kept in a state of con- 
finement, not being the aubject of larceny at Common Law. (c) (D) (E) 

P. (lst offence), Forfeit, over and above the value of the beast or bird, 
not exc. £20, (F) (s. 31); in default of payment immediately or within 
period appointed, impr., with or without h. 1., for not more than 2 cal. m. 
where the amount of the sum forfeited or of the penalty imposed, or of 





once ;’’ and if such person shall then object, the Justices shall proceed with the 
charge as if the said Acts had not heen passed.” 

(z) Procedure].—The procedure would seem to be by summons, or warrant on 
charge on oath. (14 Vic., No. 2, 8.4). If the penalty be pecuniary and not paid 
forthwith, Justices may give time, and detain offender till the day appethted for 
paymon unless he gives security for his appearance on the day so appointed ; in 
de ault of payment, impr , not exc. 3 cal. m., reckoned from the day of adjudica- 
tion, unless sooner paid. (14 Vic., No. 2, s. 13). 

Apprehension ).—See Notes to “ Juvenile Offenders.” 

(a) The prosecution must be commenced within 3 cal. months after the commis- 
sion of the offence, and the information should be on oath; but the case of R. v. 
Millard (22 L. J. M.C., 108) seems to have decided that, if the party appear before 
the Justice, it is not necessary that the information should have been upon oath, 
to warrant the Justice in proceeding to convict him. 

(B) Search Warrant, §c.}—By s. 63 a search warrant can be granted “ as in the 
case of stolen goods,” in which case the warrant authorizes the apprehension of 
the person in whose ——— the goods are found; and any person to whom 
property is offered to be sold, pawned, or delivered, may, if he suspect any offence 

as been committed in respect of it, apprehend the person offering, and take him 
before a Justice. (S. 63). Vide Forms of Complaint and Search Warrant, Part TI. 

(0) Discharge from First Conviction, and Pardon by Crown].—Any person 
summarily convicted before a Justice of a first offence against these Acts, (7 & 8 
G. IV., 88. 29, 30), may be discharged from his first conviction by the Justice, if he 
thinks fit, upon making satisfaction to the party aggrieved for damages and costs, 
or either of them, as ascertained by the Justice; (s. 68 of 7 & 8G. IV., c. 29; s. 
34 of 7 & 8 G. IV., c. 30); and, by s. 69 of 7 & 8 G. IV., c. 29, and s. 35 of 7&8 
G. IV., c. 30, the Crown may pardon a person imprisoned under the Act, although 
for non-payment of money to another party. Vide Forms of Discharge, Part II. 

(D) Apprehension without Warrant ).—Offender found committing any of the 
offences under 7 & 8 G. IV., c. 29, (except under s. 34, viz., angling in the day- 
time), may be immediately apprehended without warrant by any peace officer, or 
by the owner of the property on or with respect to which the offence shall be còm- 
mitted, or by his servant, or by any person authorized by him, aud forthwith taken 
before some neighbouring Justice to be dealt with. 

(B) Appeal].—Where sum adjudged to be paid exceeds £5, (see Reg. v. Warwick- 
shire Justices, ante, p. 7),—or the imprisonment adjudged exceeds 1 cal. m.,—or 
the conviction takes place before one Justice, — appeal lies to the next General or 
Quarter Sessions holden not less than twelve days after the day of conviction; pro- 
vided that appellant give to complainant a notice, in writing, thereof within three 
days after such conviction, and seven clear days at the Icast before such Sessions ; 
and shall also either remain in custody until the Sessions, or enter into a recog- 
nizance, with two sufficient sureties, before a Justice, to appear at the Sessions, &c. 

(F) Application of Penalty.—Several Offenders ).—The sum forfeited for the value 
of any property stolen, or for the amount of any injury done, is to be paid to the 
party aggnovec, if known, except where such party shall have been examined in 
proof of the offence; and, in that case, or where the party aggrieved is unknown, 
to be applied in the same manner as a penalty which is to be paid to the overseer 
of the poor where offence committed for the county rate; (see “ Assault,” p. 24): 
Provided that where several offenders join in the commission of the same offence, 
and shall each be adjudged to forfeit a sum equivalent to the value of the property, 
or to the amount of the injury, no further sum shall be paid to the party aggrieved 
than that which is forfeited by one of such offenders only. (S. 66). 
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both, (as the case may be), together with the costs, does not exceed £5; 
for not more than 4 cal. m. where the amount, &c., not exc. £10; and 
for not more than 6 cal m. in any other case ;—determinable on payment ; 
(s. 67); (a) (2nd offence), impr. with h, l. not exc. 12 cal.m.; and (if 
male, and convicted before two Justices), they may further order whipping 
once or twice, publicly or privately, after 4 days from conviction. 

S. Id., 8. 32. [One Justice].—(3) Person in whose possession, or on 
whose premises, any beast, or the skin thereof,—or any bird, or the plumage 
thereof,—found by virtue of search warrant, (Note B), such person, know- 
ing that the beast or bird has been stolen, or that the skin is the skin of a 
stolen beast, or that the plumage is the plumage of a stolen bird. 

P. The like penalty, mode of recovery, and punishment as foregoing, 
and to restore beast, &c., to owner. 

S. Id., 8.33. [One Justice].—(4) House Doves or Pigeons].—Unlaw- 
fully and wilfully killing, wounding, or taking any house dove or pigeon, 
under such circumstances as shall not amount to Jarceny at Common Law. 

P. Forfeit, over and above the value of the bird, not exc. £2, (s. 33), 
and impr., in default of payment, as in offence (2). 

S. Id., 8.39. [One Justice].—(5) Trees, Shrubs, &c., of value of 1s.J|— 
Stealing, or cutting, breaking, rooting up, or otherwise destroying or 
damaging with intent to steal, the whole or any part of any tree, sapling, 
or shrub, or any underwood, wheresoever respectively growing, the steal- 
ing of such article or the injury done being to the amount of one shilling 
at the least, (and not exceeding £1). (S. 38). 

N.B.—Stealing, &c., Trees, gc., in a park, pleasure-ground, garden, 
orchard, or avenue, or in any ground adjoining or belonging to a dwelling- 
house, if value, &c., exceed £1,—or, elsewhere, if exceeding £5,—1s felony. 
(S. 38). See s. 24 of 7 & 8 G. IV., c. 30, post, “ Malicious Injuries.” 

P. (1st offence), over and above the value of article stolen or injury 
done, not exc. £5 ; (s. 39); (H) in default of payment, impr. as in offence ` 
(2), supra ; (2nd offence) (Note @), commitment with h. 1. for not exc. 12 
cal. m.; and (if male, and convicted before two Justices) they may order 
whipping once or twice, publicly or privately, in addition, after four days 
from conviction ; (3rd offence), felony. (E. 39). 

S. Id., 8. 40. [One Justice].—(6) Fences, Stiles, Gates].—Stealing, or 
cutting, breaking, or throwing down with intent to steal, any part of any 
live or dead fence, or any wooden post, pale, or rail set up or used as a 
fence, or any stile or gate, or any part thereof respectively. 

P. (lst offence), the same as offence (5); (subsequent offence) (Note a), 
the same as 2nd offence under offence (5). 

X. Id., 8.41. [One Justice].—(7) Possession of Property].—Person in 


(a) Evidence of former Conviction].—A copy, certified by the proper officer of 
the Court, or proved to be a true copy, shall be sufficient evidence to prove a con- 
viction for the former offence, and the conviction shall be presumed to be unap- 
pealed against until the contrary be shown. (8.72). Evidence of the identity of 
the offender is also necessary. And see p. 233, ante. 

(u) Fish, §c.}—It is considered that the provisions in ss. 84, 35, &c., relating to 
unlawful angling, are so little applicable to the circumstances of the Colony, that 
it is sufficient thus to refer to them. How the amount of damage is estimated, 
seo R. v. Whiteman, (23 L. J. M.O., 120), cited post, “ Malicious Injuries.” 
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whose possession, or on whose premises with his knowledge, the whole or 
any part of any tree, sapling, or shrub, or underwood, or any part of any 
live or dead fence, or any post, pale, rail, stile, or gate, or any part thereof, 
being of the value of 2s. at the least, is found by virtue of search warrant, 
and not satisfying the Justice that he came lawfully by the same. 

P. Forfeit, over and above the value of article found, not exc. £2; (s. 
41); and, in default of payment, impr. as in offence (2). How value as- 
certained, see R. v. Whiteman, cited post, ‘‘ Malicious Injuries.” 

S. Id., 8. 42. [One Justice ] -(8) Plants, Fruits, §c., in Gardens, &c.] 
Stealing, or destroying or damaging with intent to steal, any plant, root, 
frnit, or vegetable production growing in any garden, orchard, nursery 
ground, hothouse, greenhouse, or conservatory. 

P. (1st offence], either impr., with or without h. 1., for not exe. 6 cal. m. 
or else forfeit, over and above value or injury, not exc. £20; (s. 42); 
in default of payment, impr. as offence (2); (subsequent offence) (Note a), 
felony. (S. 42). 

S. Id., s. 43. [One Justice].—(9) Roots or Plants elsewhere].—Steal- 
ing, or destroying or damaging with intent to steal, any cultivated root or 
plant used for the food of man or beast, or for medicine, or for distilling, 
or for dyeing, or for or in the course of any manufacture, and growing in 
any land open or enclosed, not being a garden, orchard, or nursery ground. 

P. (1st offence), either impr., with or without h. 1., for not exc. 1 cal. m., 
or else forfeit, over and above value or injury, not exc. 203.; in default 
of payment, with costs, impr., with or without h. l., for not exc. 1 cal. m., 
unless sooner paid; (subsequent A bleeds impr. with h. l. for not exc. 6 
cal. m.; and (¿f male, and convicted before two Justices), they may further 
order whipping, as offence (5). (S. 43). 

S. Id., s. 60. [One Justice].—(10) Any person receiving any property, 
the stealing or taking which is punishable on summary conviction under 
the Act, knowing the same to have been unlawfully come by. 

P. Liable to the same forfeiture and punishment as a principal offender. 
(S. 60). 

S. PA s. 62. [One Justice].—(11) Any person aiding, abetting, coun- 
selling, or procuring the commission of any offence punishable on summary 
conviction under the Act. 

P. Same as principal offender. 

S. Id., s. 19. [One Justice].—(12) Any person in whose possession is 
found, or on whose premises with his knowledge, any goods, merchandize, 
or articles of any kind, belonging to any ship or vessel in distress, or 
wrecked, stranded, or cast on shore, (by virtue of a search warrant), not 
satisfying the Justice that he came lawfully by the same. 

P. Forfeiture, over and above the value of the goods, &c., not exc. £20: 
to be recovered as offence (2). 

S. Id., 8. 20. | One Justice].—(13) Any person offering or exposing 
for sale any goods, merchandize, or articles whatsoever, which shall have 
bee unlawfully taken, or reasonably suspected so to have been, from any 
ship or vessel in distress, or wrecked, stranded, or cast on shore, not satis- 
fying the Justice that he came lawfully by the same. 

P. Fine not exc. £20 over and above the value of the goods: to be re- 
covered as offence (2). 
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S. 9 Vic., No. 14, s. 1. [One Justice]|.—(14) Any person stealing any 
dead wood lying on land in the occupation of another,—the wood so stolen 
being of the value of one shilling at the least. 

P. (1st offence], fine not exc. £5 over and above the value of the wood ; 
(2nd offence, recoverable before two Justices), fine not exc. £10; (3rd and 
and subsequent offence), larceny. If pecuniary penalty, to be recovered 
either by distress, (11 & 12 Vic., c. 43, s. 19), or according to 5 W. IV., 
No. 22. See “ Justices, No. 2,” p. 191. 

N.B.—In the information, it is sufficient to allege that the person 
charged has stolen wood, without stating whether the wood so stolen was 
alive or dead ; (s. 2); and such offender can be convicted either under this 
Act, or 39 s. of 7 & 8 G. IV., c. 29. 





F. at Com. Law. Bail disc.—(1) Simple Larceny (1), i. e., the taking 
and carrying away of the personal goods of another, of any value, against 
the will, or without the consent, of the owner, without any bond fide claim 
of right, with a felonious intent. (K) 

P. Tr. 7 yrs.; or, impr. not exc. 2 yrs., h. 1., 8. c., and w.; or (if male) 
h. 1 on roads 5—3 yrs. ; (if female), impr. 3—1 yr., h. or l. l. and s. c. 

F. T & 8 G.IFV.,c.29, s. 5. Bail disc].—(2) Of orders, debentures, 
bills, bonds, &c., warrants, or other securities for money or goods. 

P. The same. 

M. Id., 8.23. Bail comp.—(3) Deeds, &c., being evidence of title 
to real property. 

P. Tr. 7 yrs.; or fine or impr., or both, h. 1., and s. ¢., as Court shall 
award ; or (¿f male) bh. 1. on roads 5—3 yrs.; (if female), impr. 3—1 yr., 
h. or l. l. and s. c. 

M. Id., s. 22. Bail comp.—(4) Wills or codicils, &c., or fraudulently 
destroying or concealing same. 

P. The same. 

M. Id., s. 21. Bail comp.—(5) Records, or other original documents 
from Court of Record, or obliterating, injuring, or destroying the same. 

P. The same. 

M. 8 & 9 Vic., c. 47, 8.2, (adopted by 14 Vic., No. 16). Bail comp.— 
(6) Larceny of Dogs, (2nd offence). See title “ Dogs,” p. 86. 

P. Fine or impr., with h. l., not exc. 18 cal. m., or both. 

M. Id., 8.3. Bail comp.—(7) Having possession of stolen dogs, or 
skin, (2nd offence). 

P. Fine or impr., or both. 

M. Id., 3.6. Bail comp.—(8) Corruptly taking reward as to a stolen 
dog. 

P. The same. 

F. 7&8 G. IV., c. 29, s. 38. Bail dise.—(9) Stealing, or damaging 
with intent to steal, a tree, sapling, shrub, or underwood, growing in a 





(1) Enactment).—By 16 Vic., No. 18, ss. 16,17, Three larcenies from the samo 
person within six months, may be included in the same indictment. 

(£) R.v. Gorbutt (26 L. J. M. C., 47), decides that a person indicted for stealing 
cannot be convicted of stealing on evidence showing him to be guilty of embes- 
zlement, though he might on such evidence, on the same indictment, have been 
convicted of embezzlement. 
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park, pleasure-ground, garden, orchard, avenue, or in any ground belonging 
or adjoining to a dwelling-house,—value or damage above £1. 

P. Tr.7 yrs.; or, impr. not exc. 2 yrs., h. 1., s.c., and w.; or (¢f male) 
h. 1. on roads 5—3 yrs. ; (if female), 3—1 yr., h. or 1. l. and 8. c. 

F. Id. Bail disc.—(10) The like, growing elsewhere, value exceeding 
£5. See R.v. Whiteman, (23 L. J. M. C., 120), as to how damage esti- 
mated, “ Malicious Injuries,” post. 

P. The same. 

F. Id., 8,39. Bail disc.—(11) The like, wheresoever growing, of value 
of 1s. at the least, after two previous summary convictions. See S. offence 
(5), p. 285. 

P. The same. 

F. Id., s. 42. Bail disc.—(12) The like, a plant, root, fruit, or vege- 
table production, growing in a garden, orchard, nursery-ground, hothouse, 
greenhouse, or conservatory, after one previous summary conviction. Sce 
S. offence (8), p. 286. 

P. The same 

F. Id., 8.44. Bail disc.—(13) The like, metal, wood, &c., fixed to 
houses, land, or in any public place. 

P. The same. 

F. Id., 8.37. Bail disc.—(14) Stealing, or severing with intent to 
steal, ore or coal from mines. 

P. The same. 

F. 1 Vic., c. 87, s. 5. Bail disc.—(15) Stealing or robbery from the 
person of another. 

P. Tr. 15—10 yrs; or (if male) h. 1. on roads 10—5 yrs.; or impr. 
not exc. 3 yrs., h. l. and s. c. 

F. Id., s. 2. Bail disc. — (16) Robbery and stabbing, cutting, or 
wounding person. (L) 

. Death. 

F. Id., s. 3. Bail dise.—(17) Robbery, or assaulting with intent to 
rob, and being armed. 

P. Tr. life—15 yrs.; or (if male) h.l. on roads 15—7 yrs. ; or impr. 
not exc. 3 yrs., h. l. and 8. c. 

F. Id. Bail disc.—(18) Robbery, or assaulting with intent to rob, 
and in company with one or more other person or persons. 

P. The same. 

F. Id. Bail disc.—(19) Robbery, or assaulting with intent to rob, and 
beating, striking, or using violence. 

P. The same. | 

F. Id., 8.1. Bail disc.—(20) Demanding property with menaces or 
by force, with intent to steal the same. 

P. Impr. not exc. 3 yrs.; h. l. and s. c. 

F. 7 &8 G. IV., c. 29, s. 12. Bail disc. —(21) Stealing in a dwelling- 


(L) Verdict]—By s. 11 of 16 Vic., No. 18, If the Jury do not find the prisoner 
guilty of robbery, but that he did commit an assault with intent to rob, they may 

d him guilty of the latter; or, if the stabbing, &c., be not proved, he may be 
found guilty of stealing from the person, (R.v. Wallis, 2 Car. & K., 214), or of 
simple larceny. 
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house, or a building communicating therewith, to the value of £5 or 
more. 

P. Tr. 15—10 yrs.; or (if male) h. l. on roads 10—5 yrs.; or impr. 
not exc. 3 yrs., h. l. and s. c. (7 W. IV. & 1 Vic., c. 90, s. 1). 

F. 1 Vic., c. 86, s. 5. Bail disc. — (22) Stealing in a dwelling-house, 
and putting any one therein into bodily fear. 

P. Tr. 15—10 yrs.; or (if male) h. l. on roads 10—5 yrs.; or impr 
not exc. 3 yrs., h. l. and s.c. (1 Vic., c. 90, s. 3). See ‘ Housebreak- 
ing,” p. 144). 

F. 7&8 G. IV., c. 29, 8.16. Bail disc. —(23) From manufactories, 
to value of 10s. 

P. The same. 

F. Id., 3.17 and 1 Vic., c. 87, 8.8. Bail disc.—(24) From ships in 
quay, or wrecked, or stranded; or from docks, wharfs, &c. 

P. The same. 

F. Id., c. 27, s. 46. Bail disc.—(25) By clerks or servants, or three 
larcenies within six months. (m) 

P. Tr. 14—7 yrs.; or impr. not exc. 3 yrs., h.1., 8. c., and w.; or h.1. 
on roads 10—5 yrs., (if male). 

F. Id., s. 45. Bail disc.—(26) By tenants or lodgers, of chattels or 
fixtures, let to be used with house or lodging. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. l., 8. c., and w.; or (if male) 
h. l. on roads 5—3 yrs. 

F. Id., c. 28, 8.11. Bail disc.—(27) Larceny after a previous con- 
viction for felony. 

P. Tr. life—7 yrs.; or impr. not exc. 4 yrs., h. 1, s. c., and w.; or (if 
male) h. l. on roads 15—5 yrs.; (if female), impr. 7—2 yrs., h. 1. and 
s.c. (See “ Subsequent Felony”). 

F. Id., c. 29, 8.61; 1 Vic., c. 86, 8.6; c. 87, 8.9. Bail disc.—(28) 
Accessories after the fact. 

P. Impr., with h. l. and s. c., for not exc. 2 yra. 
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F. 4 G. IV., c. 54,s.3; and 10 & 11 Vic., c. 66, s. 1; (adopted by 
14 Vic., No.16). Bail disc.—(1) To kill any person, or burn or destroy 
house, &c. 

P. Tr. life—7 yrs.; or impr., with or without h.1., not exc. 4 yrs., and 
w.; or (if male) h. l. on roads 15—5 yrs.; (if female), impr. 7—2 yrs. ; 
h. or 1. l. and s. c. 

F. 1T & 8 G. IV., c.29, s.8. Bail disc.—(2) Demanding money, &c., 
by letter, without reasonable or probable cause. 

P. The same. 

F. Id., and10 & 11 Vic., c. 66, 8.1, (adopted by 14 Vic., No.16). Bail 
disc.—(3) Accusing, or threatening to accuse, of a crime, with a view to 
extort money, by letter. 





(m) Upon an indictment for this offence, the jury may find the prisoner not 
guilty of it, but guilty of embezzlement, and he s then be punished accord- 
ingly. (16 Vic., No. 18, s. 18). See Note (1), p. 287. 

v 
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P. The same. 


ie “ Accusing,” ante, p. 3, where threats not by letter; and title 
& Sodomy,” post, where money extorted}. 


LIBEL. 


A Libel is a malicious defamation, expressed in print, writing, or by 
signs, tending to injure the reputation of another, and exposing him to 
public hatred, contempt, or ridicule. 

A libeller may, in many cases, be proceeded against either by indict- 
ment or by action, the object of the indictment being, to punish the 
offence committed against the public, for every libel has a tendency to 
cause a breach of the peace on the part of the person libelled. 

The offence of libel against an individual consists in the act of publish- 
ing the defamatory matter set forth on the record in the sense attributed 
to it by the innuendos, with intent to injure, vilify, and prejudice the pro- 
secutor, and to deprive him of his good name, &c., to bring him into 
public contempt, maliciously, without any legal justification or excuse. 

By 11 Vic., No. 13, s. 5, No indictment or information shal] be main- 
tainable against any newspaper or other publication for a faithful report 
of any judicial proceedings, the same not being of a preliminary nature: 
Provided that no newspaper, &c., may publish any matter of an obscene 
and blasphemous nature, nor any judicial proceedings which may not be 
concluded, and which the presiding Judge may pronounce it to be improper 
to publish at their then stage. 

The venue, generally speaking, must be laid in the county where the 
publication takes place. In the case of a libellous letter, it may be laid 
either in the place where the letter was posted, or where it was delivered. 
(R. v. Watson, 1 Camp., 215). 

Cases for aggravated defamation may well require sureties for 
behaviour. See “ Sureties.“ (Haylocke v. Sparke, 22 L. J. M. C., 72). 

A Justice of the Peace has authority to issue his warrant for the arrest 
of a party charged with having published a libel; and, upon neglect of 
the party so arrested to find sureties, may commit him to prison, there 
to remain till he be delivered by due course of law. (Butt v. Conant, 
1B. & B., 548). 


M. 11 Vic., No. 13, s.7.(N) Bail comp.—(1) Any person publishing 


(x) On the trial of any indictment or information for a defamatory libel, the 
defendant having pleaded such plea as hercinafter mentioned, the truth of the 
matters charged may be inquired into, but shall not amount to a defence, unless 
it was for the public benefit that the said matters charged should be published ; 
and, to entitle the defendant to give evidence of the truth of such matters 
rea as a defence to such indictment or information, it shall be necessary for 
the defendant, in pleading to the said indictment or information, to allege the 
truth of the said matters charged in the manncr now required in pleading a justi- 
fication to an action for defamation; and further to allege that it was for the 
public benefit that the said matters charged should be published, and the par- 
ticular fact or facts by reason whereof it was for the public benefit that the said 
matters charged should be published; to which plea the prosecutor shall be en- 
titled to reply generally, denying the whole thereof. (S. 10). 
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or threatening to publish any libel upon any other person,—or directly or 
indirectly threatening to print or publish,—or directly or indirectly pro- 
posing to abstain from printing or publishing,—or directly or indirectly 
offering to prevent the printing or publishing of any matter or thiog 
touching any other person, with intent to extort any money or security 
for money or any valuable thing, or any valuable thing, from such or any 
other person; or with intent to induce any person to confer on or procure 
for anv person any appointment or office of profit or trust. 

P. Impr. for not exc. 3 yrs., with or without h. 1. 

M. Id., 8.8. Bail conp.—(2) Any person maliciously publishing any 
defamatory libel, knowing the same to be false. 

P. Impr. not exc. 2 yrs., and fine as Court may award. 

M. Id., 3.9. Bail comp.—(3) Any person maliciously publishing any 
defamatory libel. 

P. Fine or impr. not exc. 1 yr., or both. 

M. at Com. Law. Bail comp.—(4) Against the person and Govern- 
ment of the Queen. 

P. Fine or impr., or both. (Arch. Cr. Pl, 607). 

M. at Com Law. Bail comp.—(5) Against either House of Parlia- 
ment,—against the Constitution, —or the administration of justice. 

P. Fine or impr., or both. (Arch. Cr. PL, 670), 


LOCK .UP. 
See “ Fetons (ABsconDING),” “GaoL,” “ Harp Lasour,’’ “Prisoner.” 


By 16 Vic., No. 26, s. 1., In all cases in which Justices shall, in the 
exercise of summary jurisdiction conferred on them by law, award im- 
prisoninent for periods not exceeding fourteen days, it shall be competent 
to such Justices, if they shall think fit, to direct such imprisonment to be 
in the nearest lock-up or watch-house, in lieu of in any gaol or house of 
correction. 

By 20 Vic., No. 28, (Masters and Servants’ Act of 1857), s. 15, 
Wherever the nearest gaol may be distant more than thirty miles, the 
nearest lock-up or watch-house may be used as a gaol: Provided that 
nothing herein shall authorize the imprisonment of any person in such 
lock-up or watch-house for a longer period than fourteen days. 


LODGERS. 
See “ LARCENY.” 


LOTTERIES. 


S. 16 Vic., No.2, s.1. [Two Justices].—Every person selling or dis- 
poging of, or agreeing or promising, whether with or without consideration, 
to sell or dispose of, any goods, wares, or merchandize whatsoever, to or 
among any person or persons whomsoever, by means of any game either 
of skill or of chance, or of any other contrivance or device whatsoever, 
whereby any such goods, wares, or merchandize shall be sold or disposed 
of, or agreed or promised to he sold or disposed of, or divided or allotted 
to or among any person or persons, by lottery or chance, whether by the 

vá 
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throwing or casting of any dice, or the drawing of any tickets, cards, 
lots, numbers, figures, or by means of any wheel or otherwise how- 
ever. (0) 

P. Forfeit, not exc. £100: to be recovered either by dfstress, (s. 19 of 
11 & 12 Vic., c. 43), or according to the procedure of 5 W. IV., No. 22. 
See “ Justices,” No. 2, p. 243. 


LUNATICS. 


By 7 Vic., No. 14, If any person be discovered and apprehended in 
the Colony of New South Wales under circumstances denoting a derange- 
ment of mind, and a purpose of committing suicide, or some crime for 
which, if committed, such person would be liable to be indicted, it shall be 
lawful for any two Justices of the Peace of New South Wales, before 
whom such person may be brought, to call to their assistance any two 
legally qualified medical practitioners; and if, upon view and examination 
of the said person so apprehended, and upon proof on oath by the said 
two medical practitioners to the effect that, in their opinion, such person is 
a dangerous lunatic or a dangerous idiot, and on any other proof, the said 
Justices shall be satisfied that such person is a dangerous lunatic or a 
dangerous idiot, then it shall be lawful for the said Justices, by warrant 
under their hands and seals, to commit such person to some gaol, house of 
correction, or public hospital within the said Colony, there to be kept in 
strict custody, until such person shall be discharged by the order of two 
Justices of the Peace, one whereof shall be one of the Justices who has 
signed such warrant, or by one of the Judges of the Supreme Court of 
New South Wales, or, until such person shall be removed to some public 
Colonial Lunatic Asylum, by order of His Excellency the Governor of 
New South Wales for the time being, as provided in the Act. Vide the 
Act in Call., vol. ii., p. 851. 

The practice commonly followed is for the Magistrates to order the 
alleged lunatic to find sureties to keep the peace or to be of good behaviour, 
and, in default, to be imprisoned. Being unable to find such sureties, the 
defendant is committed ; and then the Governor of the gaol or the Visiting 
Justice becomes the person “ under whose actual care the lunatic is.” The 
ulterior proceedings are contained in the following instructions, which were 
recently issued from the Colonial Secretary’s office, and are dated 2nd 
October, 1856 :— 


ADMISSION OF INSANE PERSONS INTO THE LUNATIC ASYLUM. 


1. The attention of persons applying for the admission into the Lunatic 
Asylum of persons of unsound mind, under the 11th section of the Act 7 
Victoria, No. 14, is requested to the provision contained in the Act 13 
Victoria, No. 3, that in cases where the insane person has no relative or 
guardian in the Colony, or none accessible without inconvenient delay, any 
person or society under whose protection and care such insane person shall 





(0) By s. 3, This Act does not affect the Art Union Act, (14 Vic., No. 13), nor 
does it apply to the sale by raffle, &c., of articles exposed at Fancy Fairs for raising 
funds in aid of any charitable institution of a public character. 
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actually be, shall be deemed the guardian for the purposes of the first- 
mentioned enactment. 

2. Every application of the above description must be from one of the 
relatives or guardians of the lunatic, in the form annexed (A), which must 
be sanctioned by one of the Judges of the Supreme Court. For this pur- 
pose the application must be taken (or sent) to the Prothonotary of the 
Court, or one of the Judges’ Clerks. 

3. A Certificate must be attached to the petition, in the form hereto 
annexed (B), sigued by two legally qualified Medical Practitioners, stating 
that they have examined the person, and found him or her to be of un- 
sound mind, and that they consider such person will be benefitted by treat- 
ment in the Lunatic Asylum. 

4. In all applications of this nature, the relationship in which the ap- 
plicant stands to the lunatic must be stated ; but, in cases where the lunatic 
has no accessible relative or guardian, the application may proceed from 
the principal officer of any public charity, or the Gaoler, or other person 
(master or friend), under whose actual protection and care the lunatic is : 
—stating the fact, as the case may be. 

5. The application, when sanctioned by one of the Judges, is to be for- 
warded to the Colonial Secretary. 

6. The charge for the maintenance in the Lunatic Asylum of a lunatic, 
male or female, is two shillings and two-pence per diem; and, except in 
the case of a pauper, the person seeking the lunatic’s admission will be 
required to furnish to the Visiting Justice of the Lunatic Asylum an en- 
gagement from two responsible persons for the regular payment of this 
sum. 

7. If the application be for the admission of the lunatic as a pauper, a 
certificate will be required from some respectable person known to the 
Government, to the effect not only that such lunatic is without funds, but 
is also without friends who can reasonably be expected to maintain such 


lunatic. 
CHARLES COWPER. 


(A.) 
(Form of Petition to His Excellency the Governor), 


To His Excellency Sir Willian Thomas Denison, Knight, Captain-General and 
Governor-in-Chief in and over Her Majesty's Territory of New South Wales, 
&c., &c., &c. 

The Petition of (G. H.) of (state residence, and trade or calling.) 
Respectfully sheweth, that (A. B.) of (state residence, and trade or calling), has 
been examined and found to be of unsound mind, as will appear hy the annexed 
Certificate ; and that your Petitioner, who is the father (or other relative, or guar- 
dian) of the said (A. B.), is desirous of procuring (his or her) admission into the 
Lunatic Asylum, in order that (he or she) may thers have such Medical care and 
attendance as may be most likely to ensure (his or her) eventual recovery. Jf the 
Petitioner be not a relative or guardian, say, instead of the words “who is the 
father,” $c., as follows :—“ who bis the actual protection and care of the said A.B., 
and is therefore (Ais or her) guardian, under the 13 Vict., No. 3, s. 2, is desirous,” &c. 


(Add any circumstance requiring explanation, and whether the insane person ts 
proposed to be maintained by the Petitioner or by the public.) 

Your Petitioner therefore prays that your Excellency will be pleased to direct 
that the said (A.B.) may bereceived into such Lunatic Asylum as your Excellency 
may think fit to appoint. 3 
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Note—Z/f the insane person is sought to be admitted at the public cost, the following 
Certificate should be added ;— 


I, (J. K.), of (state residence, §c.), do hereby certify, that to the best of my 
knowledge and belief, (A.B.) who is described in the foregoing petition, has not 
the means of paying for (Ais or her) maintenance in the Lunatic Asylum, and 
that (he or she) has not any relative or friend who can be reasonably expected to 


maintain (Aim or her.) (Signed.) (J.K) 
ign . K. 


Uf the application proceeds from a near relative, such as a husband, father, §c., 
the Oe tificate should be as follows :— 


I, (J. K.), of (state residence, §c.), do hereby oertify, that to the best of my know- 
and belief, neither (G. H.) nor (A. B.) who are described in the foregoing 
petition, has the means of paying for the maintenance of (A. B.) in the Lunatic 
Asylum, and that (A B.) has not any relative or friend who can be reasonably 
expected to maintain (him or her.) 
(Signed.) J. K, 





(B.) 
(Form of Medical Certificate.) 

We, the undersigned, being legally qualified Medical Practitioners, do hereby 
certify, that we have examined (A. B of (state residence, trade or calling, §c.), 
and that we find (him or her) to be of unsound mind, and a proper object for recep- 
tion into the Lunatic Asylum ; and we further certify, that in our opinion the said 
(A. B.) would be benefitted by treatment in such Asylum. — 


(Signed.) E. F. 


MAINTENANCE. 


M, at Com, Law. Bail comp.—Of suits or quarrels of others. 
P. Fine or impr., or both; or, by 33 Edw. I., s. 3, impr. for 3 yrs., 
and fine at the King’s pleasure. (1 Hawk., c. 83, ss, 1, 2). 


MALICIOUS INJURIES, 


S. 7&8 G, IV., c. 30, 8. 20. (p) () [One tia Trees, Shrubs, 
§c., to amount of 1s.}—Unlawfully and maliciously cutting, breaking, 


(Pr) Apprehension without Warrant; Information on oath; Amount of Damage}. 
—Offenders found committing any of the offences under this title, may be appre- 
hended immediately without a warrant, by any peace officer, or the owner of the 
property injured, or his servant, or any person authorized by him, and forthwith 
taken before some neighbouring Magistrate to be dealt with according to law. (S, 
28). The information should be on oath; (s. 80); but see “ Larceny,” p. 284. (R, 
v. Millard, 22 L. J. M. C., 108). If the amount of injury be less than 1s., jt seems 
doubtful whether the offender can be convicted under s. 24, (offence 5). In R.v. 
Dodson, (9 A. & E., 704), it appeared to be considered that the sections applied to 
such a case; but, in the later case of Charter v. Graeme, (13 Q. B., 216), this was 
doubted. In all cases of a first conviction, the Justices may — the offender 
upon his making such satisfaction to the party aggrieved as shall be ascertained 
by the Justices. (Jd., s. 34). 

(Q) How value or amount of damage ascertained].—The amount of the damage 
actually done is the criterion, and it cannot include consequential damage; and 
therefore, upon an indictment for damaging trees growing in a hedge exceeding 
£5, it has been held that it is not sufficient to show that the actual injury to the 
trees was £1, and that the repairs rendered necessary by the damage amounted to 
£4 odd more. (R. v. Whiteman, 23 L. J. M. C., 120), 
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barking, rooting up, or otherwise destroying or damaging the whole or any 
part of any tree, sapling, or shrub, or any underwood, wheresoever grow- 
ing, the injury being to the amount of 1a., (and not exceeding £1, see s. 
19). @ 

— against the owner of property in respect of which any 
offence is committed under this Act, need not be proved. (8. er 

P. (1st offence), Forfeit, over and above injury, not exc. £5, (s. 20); 
in default of payment immediately, or within such period as the Justice 
shall appoint, impr., with or without h. l., for not more than 2 cal. m. 
where amount to be paid, together with costs, not exc. £5; and for not 
more than 4 cal. m. where amount with costs not exc. £10; and for not 
more than 6 cal. m. in any other case ;—impr. to determine on payment ; 
(s. 33); (8) (T) (2nd offence), impr. with h. 1. for not more than 12 cal. 
m.; and (if a male and convicted before two Justices), they may further 
order whipping once or twice, publicly or privately, after 4 days from 
conviction ; (s. 20); (3rd offence), felony. (S. 20). 

N.B.—Cutting, £c., trees, &c., in a park, pleasure-ground, orchard, or 
avenue, or tn any ground adjoining or belonging to a dwelling-house, if 
exc. £1, or elsewhere, if exc. £5, is felony. (S. 19). 

S. Id., 8. 21. [One Justice].—(2) Plants, Fruits, &c., in gardens, 
— and maliciously destroying, or damaging with intent 
to destroy, any plant, root, fruit, or vegetable production, (v) growing in 
any garden, orchard, nursery-ground, hothouse, greenhouse, or conser- 
vatory. 

P. (1st offence), either impr., with or without h. 1., for not exc. 6 cal. 
m., or else forfeit, over and above injury, not exc. £20, (s. 21); impr. in 
default of payment, as in offence(1); (subsequent offence), felony. (S. 21). 

S. Id, s. 22. [One Justice].—(3) Roots or Plants elsewhere].—Un- 
lawfully and maliciously destroying, or damaging with intent to destroy, 
any cultivated root or plant used for the food of man or beast, or for 
medicine, or for distilling, or for dyeing, or for or in the course of any 
manufacture, and growing in any land open or inclosed, not being in a 
garden, orchard, or nursury-ground. 

P. (lst offence), either impr., with or without h. l., for not more than 
1 cal. m.; or else forfeit, over and above injury, not exc. 203., and in 
default of payment, the like impr. for not exc. 1 cal. m., unless sooner 
paid; (s. 22); (subsequent offence), (Notes (x) (L), impr. with h. 1. for 
not exc. 6 cal. m., and (if a male and convicted before two Justices), 
they may further order whipping once or twice, publicly or privately, 
after 4 days from conviction. (S. 22). 

S. 7&8 G. IV., c. 30, 3.23. [One Justice].—(4) Fences, Stiles, Gates]. 
—Unlawfully and maliciously cutting, breaking, throwing down, or in 
-anywise destroying any fence of any description whatsoever, or any wall, 
stile, or gate, or any part thereof respectively. 





(R) See, ante, “ Larceny,” Note (F), p. 284, as to the application of penalties, 
which holds good also in the case of offences under this title. 

(8) This is the same as Note (a), ante, p. 285, “ Larceny.” 

(T) This is the same as the Appeal clause in Note (E), ante, p. 284. (S. 38). 

(v) ‘These words do not include young trees. (R. v. Hodges, M. & M., 341). 
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P. (lst offence), forfeit over and above injury, not exc. £5, (s. 23); 
impr. in default of payment, aa offence (1); (subsequent oS impr. 
with h. l. for not more than 12 cal. m., and w., as offence (1). (S. 23). 

S. Id., 8.24. [One Justice].—(5) To other Property |.— Wilfully or 
maliciously committing any damage, injury, or spoil, to or upon any real 
or personal property whatsoever, either of a public or private nature, for 
which no remedy or punishment is by this Act provided. (w) 

P. Forfeit, a reasonable compensation for the damage, injury, or spoil 
committed, not exc. £5; in default of payment, impr., with or without 
h. 1., for not exc. 2 cal. m., unless sooner paid. (S. 24). 


(w) Must be Damage).—A trespass, however wilful, unless some actual damage 
be done, is not within this section ; (Butler v. Turley, 2 C. & P., 585); but, if there 
be damage, see Notes (P) (Q). It is generally considered that where the damage ex- 
ceeds £5, the Justices have no jurisdiction, although the complainant be — to 
reduce his claim to that amount. (Stone's Manual, 249, cited and approved of by 
Oke, 8., p. 280). But this position may be doubted. The Statute in no way fixes the 
amount of damage as limiting the Justice's jurisdiction. The amount of damage 
is not, in fact, mentioned. The offence consists in committing “ any damage” to 
property, (for which no remedy is previously provided by the Act); and, if the 
person charged is “ convicted” of the offence, “ he is to forfeit and pay such sum 
of money as shall appear to the Justice a reasonable compensation for the damage, 
&c., not exceeding the sum of £5.” These last words must be taken in connection 
with “a reasonable compensation.” It may be argued that to impose a forfeiture 
of £5 as a “reasonable compensation” for damage perhaps amounting to £50, 
would be absurd. But the meaning of the section seems to be that, this being a 
penal proceeding, (which it is shown to be by the general language of the section, 
and the power of giving hard labour in default of the payment of the forfeiture), 
if the party aggrieved think fit to bring the case before a Justice, instead of pro- 
ceeding civilly for damages, he can in no instance recover more than £5 as com- 
pensation for the damage done, The Justice's jurisdiction is limited to that extent. 
He cannot impose a fine of £5 where the damage done is of less amount, for that 
would not be a “reasonable compensation for the damage” cominitted ; but he 
cannot go beyond the £5, (R. v. Harper, 1 D. & R., 223), whatever the amount of 
the damage. The complainant may, if he think fit, sue the offender in the Civil 
Courts, and he would probably elect to do so where the defendant was in a situa- 
tion to pay damages and costs; but it would seem a still greater absurdity than 
the one suggested, to hold that a pauper who had a fancy to damage property had 
only to take care that the amount of damage he did should exceed £5, in order to 
escape punishment altogether. This, certainly, however, is the view usually en- 
tertained. In 1845, a man, out of wanton mischief, broke the Portland Vase at 
the British Museum, and was taken to the Bow-street Police Court; the amount 
of damage far exceeded £4, —if, indeed, it could be appreciated at any pecuniary 
value; but, that the offender might not escape punishment, he was fined £3 for the 
damage done to the glass case in which the vase was contained, and sentenced to 
imprisonment in default of payment. As the amount of imprisonment that could 
be awarded by 7 & 8 G. IV., c. 30, was obviously inadequate for similar offences, 
the 8 & 9 Vic., c. 44 (of which the Colonial Act 13 Vic., No. 2, is an exact trans- 
cript) was passed, making the malicious injury to works of art, &c., in any publio 
museum, &c., a misdemeanor, punishable by six months’ imprisonment. This 
leaves the law as to private property in the same unsatisfactory state. (Arnold's 
Summary Conviction, p. 278, Note b.) See offence (18), p. 298. This section does 
not apply to any case where the trespasser acted under a fair and reasonable 
purpose that he had the right to do the act complained of. The Justice is to 
judge from all the circumstances as to such alleged claim. (R.v. Dodson, 9 A. & E., 
704). 

The conviction in offences under this Statute must specify the amount in value 
of the injury done; otherwise, it would be uncertain under which of the sections 
— 19th, 20th, or 24th—the conviction proceeded. ( Charter v, Graeme, 18 Q. B., 216), 
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S. Id., 8.31. [One Justice].—(6) Any person aiding, abetting, coun- 
selling, or procuring the commission of any offence under this title. 

P. Liable to the same forfeiture and punishment as a principal offender. 
(S. 31). 


F. 7 & 8 G. IV., c. 30, 8.3. Bail disc.—(1) To manufactures, machi- 
nery, &c., or forcibly entering house, &c., with intent to commit offence. 

P. Tr. life—7 yrs. ; or impr. not exc. 4 yrs., h. l., 8. c., and w.; or (if 
male) h. l. on roads 15—5 yrs. 

F. Id.,s.4. Bail disc—(2) To threshing or any other machine, &c. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. 1., s. c., and w.; or (if male) 
h. l. on roads 5—3 yrs. 

F. 9 & 10 Vic., c. 25, s. 1, (adopted by 14 Vic., No. 16). Bail disc. — 
(3) To dwelling-house, (person being therein), by gunpowder or other 
explosive substance. 

P. Tr. life—15 yrs.; or impr. not exc. 3 yrs., h. l., 8. c., and w.; or if 
male) h.l. on roads 15—7 yrs.; (if female), impr. 7—3 yrs., h. l. and s. c. 

F. 7&8 G. IV., c. 30, 8.19. Bail disc.—(4) To a tree, sapling, 
shrub, or underwood, growing in a park, pleasure-ground, garden, orchard, 
or avenue, or in any ground adjoining or belonging to a dwelling-house,— 
injury exceeding £1. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h.1., 8. €., and w.; or (if male) 
h. l. on roads 5—3 yrs.; (if female), impr. 3—1 yr., h. or l. l. and s. c. 

F. Id. Bail disc.— (5) To a tree, &c., growing elsewhere, injury 
exceeding £5. See R. v. Whiteman, ante, p. 294, (Note Q) (23 L. J. M. U., 
120), as to how damage estimated. 

P. The same. 

F. Id., 8.20. Bail disc.—(6) To a tree, &c., wheresoever growing, 
injury ls. at the least, after two previous suminary convictions. See ante, 
p. 294, S. offence (1). 

P. The same. 

F. Id., 8.21. Bail disc.—(7) To a plant, root, fruit, or vegetable pro- 
duction, growing in a garden, orchard, nursery-ground, hothouse, green- 
house, or conservatory, after one previous summary conviction. See ante, 
p. 295, S. offence (2). 

P. The same. 

F. Id., 8s. 6,7. Bail disc.—(8) To mines, by flooding; to airway, 
engines, staith, building, bridge, waggon-way, &c., of same. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. l., 8. c., and w.; or (if male) 
h. l. on roads 5—3 yrs.; (if female), impr. 3—1 yr., h. l. and 8. c. 

a Id., s. 12. Bail disc-—(9) To banks or docks, &c., of rivers and 
canals, 

P. Tr. life—7 yrs.; or impr. not exc. 4 yrs., h. l., s. c., and w.; or (if 
male) h. l. on roads 15—5 yrs. 

F. Id., 8.12. Bail disc.—(10) To piles for securing sea banks or 
flood-gates, &c. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. l., 8. c., and w.; or {f male) 
h. I. on roads 5—3 yrs. 

M. Id.,s.15. Bail comp.—(11) To the dam of any mill or fish-pond, 
or putting lime into fish-ponds, 
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P. game. 

M. Id.,s.13. Bail disc.—(12) To public bridges. 

P. Tr. life—7 yrs.; or impr. not exc. 4 yra, h. l, s. c, and w.; or (ff 
male) h. l. on roads 15—5 yrs. 

M. Id., 8.14. Bail comp.—({13) To turnpike gates, or wall, chain, 
weighing-machine, house, &c., of same. 

P. Fine, or impr., (h. l., and s. c.); or both. 

F. Id., s. 10. Bail disc—(14) To ships, whether unfinished or not, 
with intent to destroy same. 

P. Tr. 7 yrs.; or impr. not exc. 2 yrs., h. 1l., s.c., and w.; or (if male) 
h. l. on roads 5—3 yrs. 

F. 1 Vic, c. 89, 8.5. Bail disc.—(15) Exhibiting false signals to 
bring ships into danger, &c., or doing anything else tending to destroy ship. 

P. Death. 

F. 1 Vic., c. 89, s. 8. Bail disc.—(16) Destroying part of a ship in 
distress, or any goods belonging thereto. 

P. Tr. 15—10 yrs.; or impr. not exc. 3 yrs., h. l. and s.c.3 or (if 
male) h.l. on roads 10—5 yrs. ; (if female), impr. 5—2 yra., h. l. and s. c. 

F. 9 & 10 Vic., c. 75, s. 6., (adopted by 14 Vic., No.16). Bail dise.— 
(17) Throwing gunpowder or other explosive substance into or near any 
building or vessel, with intent to destroy same, whether or not any explo- 
sion takes place, &c. 

P. Tr. not exc. 15 yrs.; or imp. not exc. 2 yrs., h.l., s.c., and w.; or 
(if male) h. l. on roads 10—5 yrs.; (if female), impr. 5—2 yrs., h. 1 
and s. c. 

M. 13 Vic., No. 2. Bail comp.—(18) To scientific and literary collec- 
tions in Museums, &c.; to pictures in a Church, &c.; or to a statue in a 
public place, or any mile-stone. 

P. Impr. not exc. 6 mths., with or without h. 1. and w. 

F. 1 &8 G. IV., c. 30, s. 26; and 9 & 10 Vic., c. 25, s.10. Bail disc. 
—(19) Accessories after the fact. 

P. Impr. not exc. 2 yrs., h. l., 8. c., and w. 


MANSLAUGHTER. 
See “ MuRDER.”’ 


Bail disc.—(1) The unlawful killing of another without malice, either 
expressed or implied, which may be voluntarily, upon a sudden heat, or 
involuntarily, but in commission of some unlawful act. 

P. Tr. life—7 yrs. ; or impr. with h. l. not exc. 4 yrs., or fine, (9 G. IV., 
c. 31, 5.9); or (if male) h. l. on roads 15—5 vrs.; (if female), impr. 
7—2 yrs., h. l. and s8. c. 

F. 9 G. IV., c. 31, s.31.—(2) Accessory after the fact. 

P. Impr. not exc. 2 yrs., h. l. 








Describing offence of Murder or Manslaughter, §c.|—By 16 Vic., No. 
18, s. 4, In any indictment for murder or manslaughter, it is not necess 
to set forth the manner in which, or the means by which, the death of the 
deceased was caused; but it is sufficient in the former charge to allege 
that the defendant did feloniously, wilfully, and of malice afurethought, kill 
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and murder, in the latter charge that he did “ feloniously kill and slay,” 
the deceased. Upon an indictment for murder the jury may convict of 
manslaughter. (2 Hawk., c. 47, ns. 4, 5). 


MANUFACTURES. 


M. 13 Vic., No. 22, 8. 1. (x) Bail comp.—(1) Any person intrusted, 
for the purpose of manufacture, or for a special purpose connected with 
manufacture, or employed to make any felt or hat, or to prepare a work of 
any woollen, linen, fustian, cotton, iron, leather, fur, hemp, flax, silk, or 
any such materials mixed one with another, er with any other article, 
materials, fabric, or thing, or with any tools or apparatus for manufac- 
turing the same, and selling, pawning, purloining, sccreting, embezzling, 
exchanging, or otherwise fraudulently disposing of the same, or any part 

ereof. 

P. Fine and impr., at the discretion of the Court. f 

M. Id., 8.2. Bail ——— Any person receiving, accepting, or 
taking by way of gift, pawn, pledge, sale, or exchange, or in any other 
manner, of or from any person hired or employed as aforesaid, any such 
woollen, &c., (see last section), knowing that any such articles, materials, 
fabric, or thing, as aforesaid, or any such tools or apparatus, are purloined, 
embezzled, or secreted, as aforesaid, or that the persons offering the same, 
&c., are fraudulently disposing thereof. 

P, The same. 

M. Id., 8,3. Bail comp.—(3) Any person intrusted with any of the 
materials before mentioned, in order to prepare, work up, or manufacture 
the same, not using all such materials in preparing, &c., and neglecting 
or delaying for thirty days after such materials shall be prepared, &c., to 
return (if required, in writing, by the owner of such materials so to do), 
so much of the said materials as shall not have been used to the person 
intrusting him therewith, shall be deemed guilty of embezzling, purloin- 
ing, and secreting such materials. 

P. The same, 


MARRIAGE. 


S. 19 Vic., No. 30, 8.21. [Two Justices].—(1) Any Minister, or per- 
son officiating as such, celebrating any marriage, and omitting, by accident 
or inadvertence, to cause his name, designation, or usual residence to be 
registered according to this Act. 

P. Fine not exc. £20: to be recovered either by distress, (s. 19 of 11 
& 12 Vic., c. 43), or according to the procedure of 5 W. 1V., No. 22. 
See “Justices,” No. 2, p. 243. 

S. Id., 8. 22. | Two Justices].—(2) Any Minister, or person, having 
celebrated any marriage, and failing to comply with the provisions of this 
Act, or any of them, respecting the Certificate to be transmitted to the 
District Registrar. 


(x) By s. 4, Any Justice is empowered to issue search or other warrant against 
the alleged offender. The prosecution must be commenced within six months 
next after the commission of the offence. 
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P. Fine £50—£10: to be recovered as offence (1). 

N.B.— Quakers and Jews].— Where no person shall have celebrated the 
marriage, other than the parties thereto themselves, the like penalty shall 
atlach to the husband, in case the Certificate thereby required (x) shall not 
be duly transmitted 


M. 9 Vic., No. 30, 8.17. Bail comp.—(1) Every Minister, District 
Registrar, or other person celebrating, or professing or attempting to cele- 
brate, marriage in the case of any person under the age of twenty-one 
years, not being a widower or widow, without such written consent as 
required by sect. 10, (z) knowing him or her to be under that age, or 
knowing that the consent produced is not by the appropriate person, or 
wilfully celebrating, or professing or attempting to celebrate, any marriage 
in any other case contrary to any of the provisions of this Act, or where 
any provision of this Act shall not have been complied with, knowing the 
same not to have been complied with. 

P. Fine not exc. £500, alone, or with impr., not exc. 5 yrs. 

M. Id., s. 18. Bail comp.—(2) Any person wilfully making any false 
statement, on oath, or by solemn affirmation, before any Surrogate, Dis- 
trict Registrar, or Minister, or before any Justice appointed (see s. 11) 
under any of the provisions of this Act, or intended or purporting to be. 

P. The same as for perjury. See “ Perjury.” 

M. Id.,s.19. Bail comp.—(3) Every person wilfully marrying a per- 
son under the age of twenty-one years, (and whom he or she shall know 
to be under that age), without having previously obtained the written con- 
sent of the father or guardian, or (where the mother is competent) of the 
mother, of the person so under age, or the written consent of some Justice 
appointed in that behalf;—or inducing or endeavouring to induce any 
Minister, Registrar, or other person to celebrate marriage between parties, 
one of whom he or she shall know to be under age, without such consent ; 
and every person abetting or assisting the offender in any such act, 
knowing the same to be illegal. 


(Y) By s. 8, Nothing in this Act shall extend to any marriage between parties 
of whom both shall be Quakers or Jews. Certificate of every such marriage shall, 
nevertheless, within ten days next following, be transmitted to the Registrar of 
the district within which it was celebrated, by the person celebrating the marriage, 
or by one of the parties thereto, stating the date and place of such marriage, and 
the name, designation, and usual residence of each of those parties. By s. 9, 
Every marriage celebrated between partics being both Quakers or both Jews, shall 
be as legal and valid as if duly solemnized under the provisions of this Act, if 
such marriage was, when celebrated, a valid marriage according to the usages of 
the Quakers or Jews, as the case may be. 

(z) S. 10. If either party to any intended marriage, not being a widower or 
widow, shall be under the age of twenty-one years, such marriage shall not take 
place without production to the Minister or Registrar about to celebrate the same, 
of the written consent of the father of such party, if within the Colony ; or, if 
not within the Colony, then of a guardian appointed by the father ; or, if there be 
no such guardian in the Colony, then of the mother of such party, if within the 
Colony ; or, where there is no such parent or guardian in the Colony, or he or she 
is incapable of duly consenting, by reason of distance, habitual intoxication, or 
mental incapacity, then the written consent of some Justice of the Peace, a 
pointed for that purpose : Provided that such Justice shall make inquiry, on oath, 
as to the facts and circumstances of the case, before giving such consent. 
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P. Fine not exc. £500, or impr. not exc. 5 yrs., or both. 

F. Id., 8.20. Bail disc.— (4) Any person forging, or assisting in 
forging, or procuring to be forged, (or uttering or assisting in uttering, 
or causing to be uttered, as true, knowing the same to be forged), any 
consent or writing purporting to be a consent of or by the father, guardian, 
or mother of a person under the age of twenty-one years, or to be the 
consent of a Justice appointed under the provisions of this Act, (s. 10), (a) 
or any certificate or writing purporting to be a certificate under the 
provisions of this Act, (Note a), or any copy of a Registry or writing 
purporting so to be, or signing or transmitting to any Registrar any certifi- 
cate or writing purporting so to be, containing to his or her knowledge 
any false statement therein. 

P. Impr. with h. 1., or h. 1. on roads, for term not exc. 5 yrs. 

M. Id.,s.21. Bail comp.—(5) Every Minister, or person officiating 
as such, celebrating any marriage, knowing that his name, designation, or 
usual residence has not been registered, or is not then duly 
according to this Act. | 

P. Same as offence (1). 


MASTER AND SERVANT. 


Magistrates must remember that they are not authorized under 
any circumstances to exercise any jurisdiction in matters rela- 


ting to their own servants, or in cases in which they are directly 
interested. 


The Master and Servants’ Act (20 Vic., No. 28, s. 1) is given in full. 


I. The word “ Master” shall extend to and include all employers, male 
or female, of servants, and also agents, superintendents, overseers, or other 
persons acting for or on behalf of any employer. The word “ Servant” 
shall include all agricultural and other labourers, shepherds, watchmen, 
stockmen, grooms, all domestic and other servants, artificers, journeymen, 
handicraftsmen, gardeners, vine-dreasers, splitters, fencers, shearers, sheep- 
washers, reapers, mowers, haymakers, hired and engaged in this Colony, 
either by verbal or written contract, and all persons engaged in the 
United Kingdom of Great Britain and Ireland, or in any of the British 
Colonies, in the British East India possessions, or in Foreign Countries, 
by indenture, or other written agreement, as shepherds, or labourers, or 
otherwise. 

See Ez parte Evennett, (Part III), as to the meaning of the term “ servant.” 

The word “Justices ” shall mean any two or more Justices assembled 
and acting in Petty Sessions, and in open court, in the district or place 


(a) S.7. Every marriage shall be celebrated in the presence of two witnesses 
at least, who shall sign a certificate, which shall also be signed by the Minister or 
Registrar celebrating the marriage, and by the parties thereto, and shall be legibly 
written (or partly written and partiy printen) in the Form contained in the Sche- 
dnle hereto marked (E); and such Minister or Registrar shall deliver a copy of 
such certificate immediately after the marriage, — by himself, to one of the 
parties to the marriage ; and the said Minister shall, within one month thereafter, 
transmit the original certificate to the Registrar of the district within which such 
marriage was celebrated. 
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nearest to the district or place where the matter requiring the cognizance 
of such Justices arises, or where the master and the servant are residing or 
sojourning when the complaint is made. 

The word “cattle” shall include cows, bullocks, bulls, heifers, steers, 
calves, horses, mares, colts, fillies, foals, asses, mules, sheep, lambs, goats, 
and swine. 

II. If any servant shall contract with any person to serve him for any 
time, or in any manner, or to perform for him as such servant, a certain 
work at a certain price, and shall not enter into his service, or commence 
his work according to his contract, (such contract being in writing and 
signed by the parties thereto),—or if any servant, having entered into such 
service or commenced such work, shall absent himself therefrom without 
reasonable cause, before the term of his contract shall have expired, or before 
the work contracted for shall be completed, (whether such contract shall 
be in writing or not), or shall neglect to fulfil the same, or be guilty of any 
other misconduct or ill behaviour in the execution thereof, such offender, 
on being lawfully convicted thereof, shall forfeit and pay any sum of money 
not exceeding £10, and in default of payment, the same shall be levied by 
distress and sale of the goods and chattels of the offender, and in case no 
sufficient distress can be found whereon to levy the fine and costs, the offen- 
der shall be imprisoned for any period not exceeding fourteen days, or in 
lieu thereof, at the discretion of the convicting Justices, such offender shall 
forfeit the whole, or such part of the wages then due as the said Justices 
shall think fit. 

The order must allege either that the contract is in writing, or that it has been 
entered upon. (See “Justices,” No. 2, p. 238, and ez parte Evennett, Part III). 
The forfeiture of wh te under this section can only be ordered in case no sufficient 


distress can be levied, and is in lieu of imprisonment. (Parry v. Trail, decided on 
demurrer, 1859). 


IIT. If any servant, after having entered into any contract, either writ- 
ten or parol, with any master to serve him for any time or in any manner, 
shall obtain from such master any advance of money or goods, on account 
of the wages for which he shall have so contracted to serve, and shall, after 
obtaining the same, neglect or refuse forthwith to go to the place at which 
he shall have so contracted to serve, or shall refuse to perform the work 
he shall have so contracted to perform, to the extent of the advance of 
wages so made, without reasonable cause, such servant so offending shall, 
on being lawfully convicted thereof, be imprisoned, with or without hard 
labour, for any term not exceeding three months. 

Ss. 2 and 3 are limited to cases of contracts between masters and servants for 
definite time or for specified work ; they apply also where the contract is for an 
undefined time, but determinable on notice. (Ez parte Tighe, August 12th, 1858,— 
see Part IIl.) 


IV. If any servant shall wilfully or negligently spoil or destroy any 

s, wares, work, or materials for work, committed to his charge or care, 

or shall wilfully abandon, lose, or injure any cattle, or any other property 
belonging to or in the charge of his employer, every such offender, being 
thereof lawfully convicted, shall forfeit and pay reasonable compensation for 
sneh cattle or property so spoiled, destroyed, injured, or lost as aforesaid, and, 
in default of payment or satisfaction of such damages, shall be committed to 
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gaol by the convicting Justices for any period not exceeding three months, 
with or without hard labour, at the discretion of such Justices: Provided 
that in all cases of negligent injury under this clause, where any compen- 
sation shall be assessed against any such offender, the mode of satisfying 
the same shall be by distress and sale of the goods and chattels of the 
offender, and in case no sufficient distress can be found whereon to levy the 
compensation awarded, and costs, the offender shall be imprisoned for any 
period not exceeding fourteen days. 

V. In all cases of wages not exceeding £50, which shall be due 
and payable to any servant, it shall be lawful for any Justice where, 
or near to the place where, the service shall have been performed, or 
where, or near to the place where, the party or either of the parties upon 
whom the claim is made, shall be or reside, on complaint made to such 
Justice by such servant, or on his behalf, to summon such party or 
parties to appear before any two Justices at the nearest Court of Petty 
Sessions, to answer such complaint, and the Justices there assembled are 
hereby empowered to examine the parties and their respective witnessess, 
(if any ), touching the complaint and the amount of wages due, and to inspect 
any agreement or duplicate copy thereof, if produced, and to make such 
order for the payment of the said wages not exceeding £50, with the costs 
incurred by the servant in prosecuting such claim, or any damages the 
servant may have sustained by the neglect of his master to pay the wages 
so found to be due, as shall to such Justices appear reasonable and just ; 
and in case such order shall not forthwith be obeyed, it shall be lawful 
for such Justices to issue their warrant to levy the amount of wages 
awarded to be due, by distress and sale of the goods and chattels of the 
party on whom such order for payment shall be made, and all the costs, 
charges, and expenses, including the damagea incurred by the servant in 
the making and prosecuting the complaint, as well as the costs and charges 
of the distress and levy ; and if such levy cannot be made, or shall prove 
insufficient, then such Justices are hereby empowered to cause the party 
on whom the order shall be made to be apprehended and committed to 
gaol, there to remain for any period not exceeding fourteen days, or unless 
payment shall be sooner made of the amount of the wages so awarded, and 
of all costs, charges and expenses attending the recovery thereof, or until 
his estate shall be sequestrated as insolvent, according to law. 

S. 5 embraces all contracts, expressed or implied, where wages have been earned 
or are payable, (not exceeding £50), for services of one whose entire time has been 
engaged, whether as a day Sabotires or not, and whether hired definitely or indefi- 
nitely as to time, or rate of payment. (Jd.) 

VI. It shall be lawful for any Justice residing within the district in 
which such servant is or hath been employed, upon the complaint of any 
such servant touching or concerning the non-payment of his wages, to 
summon the agent, manager, or overseer of such master to be and appear 
before any two or more Justices, at the nearest Court of Petty Sessions, and 
the Justices then assembled may hear and determine the matter of the 
complaint, and make an order for the payment by such agent, overseer, or 
manager to such servant, of so mueh wages as to such Justices shall 
appear to be justly due: Provided that the sum in question do not exceed 
£50; and in case of refusal or non-payment of any sum so ordered to be 
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paid by such agent, overseer, or manager ; or in case such agent, overseer, 
or manager shall neglect or refuse to give a draft or order on his master 
or employer for such sum as the Justices have awarded, with costs, then 
such Justice or Justices shall and may issue their warrant to levy the same 
by distresa and sale of the goods and chattels of such master or employer. 

VII. When any wages shall be paid to any servant by any cheque, 
draft, order, or note, in writing, upon any bank or any person, and the 
same shall be dishonoured, no servant shall thereby be deprived of any 
remedy given to him by this Act for the recovery of his wages, but every 
such servant shall be entitled to recover such reasonable damages as he 
may have sustained in consequence of the dishonour of such cheque, 
draft, order, or note, and such damages shall be recoverable as wages due 
to such servant in the same way that wages are hereinbefore directed to be 
recovered. 

VIII. If any master shall unlawfully detain or refuse to deliver the 
clothes, wearing apparel, bedding, tools, or any goods in his possession 
belonging to any servant, it shall be lawful for any Justice to inquire into 
the matter of such detention or refusal, on oath, in a summary way, and 
to make an order for the delivery within such reasonable time as the 
Justice may appoint, of such. clothes, apparel, bedding, tools, or other 
property ; and if any master shall refuse or neglect to obey such order, he 
shall forfeit and pay a penalty not exceeding £5 for every such offence; 
and it shall be lawful for such Justice, by warrant under his hand, to cause 
such effects to be seized and delivered over to such servant. 

IX. If any person shall conceal, employ, or retain, or assist in conceal- 
ing, employing, or retaining any servant who shall have deserted from the 
service of any master, or otherwise absconded or absented himself from 
duty, knowing such servant to have deserted or otherwise absconded or 
absented himself from his duty, or shall cause, induce, or persuade any 
such servant by words or by any other means whatsoever, to violate or 
attempt to violate any agreement (whether in writing or not) which he 
may have entered into to serve with any master, such person so offending 
shall for every such offence, upon conviction thereof, forfeit and pay a 
penalty not exceeding £10, or, in case of non-payment thereof, it shall be 
lawful for the convicting Justices to commit the person so offending to any 
gaol, for any term not exceeding fourteen days, the said commitment to be 
determined on payment of the penalty and costs. 

X. It shall be lawful for any two or more Justices in any case to hear 
and determine, in a summary manner, any complaint, difference, or dis- 
pute which shall happen and arise between any such servant and his 
master, and to make such order or award against either party as to such 
Justices shall seem meet, and every such order or award to enforce by 
cancelling the Indenture or Agreement between the parties, if the J ustices 
should think fit, or by imposing on either party a fine or penalty propor- 
tionate to the offence, but not exceeding the sum of £10, and in default of 
payment, by execution against the goods, effects, or other property of the 
partv against whom such order or award shall be made; or, in default of 
sufficient distress, by arrest and imprisonment of such party for any time 
not exceeding fourteen days. 

Under this section, the Magistrates can only cancel the agreement as a means 
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of enforcing their award; and is an alternative remedy with that of imposing the 
fine. (Parry v. Traill). This section clearly requires amendment. 

XI. All offences under this Act shall be heard and determined in a 
summary way before any two or more Justices in Petty Sessions assembled, 
as by law or this Act is or shall be provided; and no proceedings under 
this Act shall be removed by Certiorari into the Supreme Court; and all 
the forms of information, summons, warrants, orders, and convictions under 
this Act may be prepared in the form required by the Act of Parliament 
passed in the session of the lith and 12th years of the reign of Her 
Majesty Queen Victoria, intituled, “ An Act to facilitate the performance of 
the duties of Justices of the Peace, out of Sessions, within England and 
Wales, with respect to Summary Convictions and Orders ;’’ and no pro- 
ceedings under this Act shall be invalidated if prepared in any other form 
which may substantially meet the merits of the case: Provided always 
that no warrant shall issue for the apprehension in the first instance of 
any person against whom any charge may be made under the provisions 
of this Act, unless it be made to appear on oath to the satisfaction of the 
Justice before whom the complaint is preferred, that the complainant has 
reasonable cause to believe that the defendant has absconded or removed, 
or is about to abscond or to remove, from his usual place of abode, or from 
the district or place in which he has usually resided, and that the com- 
plaint of the party making the charge may be thereby defeated. 

XII. It shall be lawful for any Clerk of Petty Sessions to issue his 
summons in any case of complaint under this Act, made to him personally 
by either master or servant, and every such Clerk of Petty Sessions is 
hereby authorized to receive such complaint, and in his discretion, having 
reduced the same to writing and obtained thereto the signature of the 
person complaining, to issue his summons in the same form and manner as 
if the same had been issued by a Justice of the Peace; and the same 
shall have the same force and effect as if made and issued by any such 
Justice. 

XIII. Any complainant or defendant under this Act may be examined 
as a witness in any case; and in prosecuting any offence under this Act, 
it shall not be necessary for the purpose of proving any agreement to call 
any subscribing or attesting witness thereto, or to account for the absence 
or to prove the hand-writing of any such subscribing or attesting witness, 
but every agreement may be proved in like manner as if there were no 
subscribing or attesting witness thereto. 

XIV. Nothing in this Act shall authorize the imprisonment of any 
female. 

XV. In cases where the nearest gaol may be at a distance greater than 
thirty miles, the nearest pnblic lock-up or watch-house may be used as a 
gaol under this Act: Provided always that nothing herein contained shall 
authorize the imprisonment in such lock-up or watch-house of any person 
under this or the said recited Act for a longer period than fourteen days. 


MEDICAL PRACTITIONERS. 
See ‘t Coroner.” 
M. 19 Vic, No. 17, 8.8, Bail comp.—(1) Any person. wilfully, 
w 
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knowingly, and corruptly making any false statement upon examination 
by the New South Wales Medical Board, or in a solemn declaration taken 
before such Board, or uttering or attempting to utter, or putting off as 
true before the said Board (or a quorum thereof) any false, forged, or 
counterfeit diploma, degree, license, certificate, or other document or 
writing. 

P. Impr. not exe. 3 yrs., with or without h. 1. 

M. Id.,s.4. Bail comp.—(2) Any person fraudulently or by false 
representations obtaining any certificate as a duly qualified Medical Prac- 
titioner, under the provisions of this Act, or the Acts (9 Vic., No. 12; 2 
Vic., No. 22, relating to Coroner’s Inquests),—or forging, altering, or 
counterfeiting any such certificate,—or uttering or using any such forged 
certificate, knowing the same to have been forged,—or falsely advertising 
or publishing him as having obtained such certificate. 

P. The same. 


MISCONDUCT. 


M. at Com. Law. Bail comp.—Of Officers of Justice. 
P. Fine or impr., or both. (Arch. Cr. Pl., 665). 


MISDEMEANOR. 
See “ FEeLony,”’ ante, p. 117. 


MISPRISION OF FELONY. 
See “ FELONY,” ante, p. 117. 


M. at Com. Law. Bail comp.—Misprision of; (i. e., the concealment 
of a felony which a man knows, but never assented to; for, if he assented, 
he would be either a principal or accessory). 

P. Fine or impr., or both. 


MUNICIPALITIES. 


See t! Bripery.” 


S. 22 Vic., No. 13, s. 40. [Two Justices]. — (1) Any person, being 
Chairman, or a Councillor or Auditor, continuing to be, or becoming directly 
or indirectly, by means of partnership with any other person or otherwise 
howsoever, wilfully or knowingly engaged or interested in any contract or 
agreement or employment with, by, or on behalf of the Council, except as 
proprietor or shareholder of any Company contracting as aforesaid. (B) 

P. Fine not exc. £100, and not less than £50, and disqualification 
for 7 yrs. after from holding any office in or under the Council : fine te be 
recovered either by distress, (11 & 12 Vic., c. 42, s. 19), or according to 
the procedure of 5 W. IV., No. 22. See “ Justices,” No. 2, p. 243. 

S. Id., 8.45. [Two Justices].—(2) Any person duly qualified and duly 
elected to the office of Councillor, Chairman, or Auditor, refusing to accept 





(B) By 4. 85, No person to be liable to incapacity, disability, forfeiture, or penalty, 
unless the action be commenced within three months after sach shall be aure. 
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-such office by making and subscribing the Declaration (in Sch. D., see s. 
44) within thirty days after notice of his election. (Note B) 

P. Fine to the Council: £25 in case of Councillor or Auditor; £50 in 
-case of Chairman : recoverable as offence (1). 

N.B.—S. 46 provides certain exemptions from the office of Councillor 
‘or Chairman. 

S. Id., 8.47. [Two Justices].—(8) Any person duly qualified, &e., 
resigning such office unless ceasing to dwell within the Municipality, or 
becoming entitled to claim exemption under s. 46. (Note R) 

P. Fine the same as in offence (2): recoverable as offence (1). 

S. Id., 8. 48. — Justices |.—(4) Any person holding the office of 
Chairman, Councillor, or Auditor, being absent without leave from the 
Municipality for more than three months at one time, (unless in case of 
illness, certified by a duly qualified medical practitioner), except by per- 
manently ceasing to dwell withia the Municipality. (Note B) 

P. Same as offence (2): recoverable as offence (1). 

S. Id., s. 49.(c) [Two Justices|—(5) Any person acting as Chair- 





(c) Sections 53—55 provide certain regulations for nuisances. 

By s. 58, Every officer intrusted with moneys shall give security, and within 
seven days, or shorter time appointed, shall pay over moneys received to the 
Treasurer or some Bank ; and, when required, shall deliver a list of persons who 
have neglected or refused to pay any sums due; and an account of all moneys 
received, and the vouchers for all payments made, and pay to or receive from the 
Treasurer or Chairman the balance, (if any); and if he fail to render such account 
or produce such vouchers or pay over such moneys or balance, or if within seven 
days after being required, he shall fail to deliver up all books, papers, and property 
of the Council in his possession, he shall be liable, on proof before any Justice, to 
be committed to gaol till he perform the act required; and if he still fail or re- 
fuse to pay over any such moneys, the Justice may levy the same by distress on 
his goods and chattels, and in default of sufficient distress may commit him to 
gaol, without bail, for any time not exceeding three months, unless sooner paid ; 
and on proof that there is probable cause to believe that such officer is about to 
abscond, such Justice may cause him to be —— upon warrant, and on 
prima facie proof on oath of the charge, require bail for his subsequent appear- 
ance: provided that no such proceeding shall relieve any surety of the offender 
from any liability. 

Appeal from Rates].—Section 80 enacts that if any person shall think himself 
aggrieved by the value at which his property is assessed for any rate or assessment, 
he may appeal against the same to any two or more Justices at the Petty Sessions 
held within the District in which snch property is situated, &c.: provided that 
the appellant shall give notice in writing to the Council of his intention to appeal 
et days at least before the holding of the Court at which such appeal shall 

e heard. 

Rates, §c.}—By s. 79, The Council shall annually, within three months after 
the election of their Chairman, cause an estimate to be made of the probable amount 
which will be required for the current year, in addition to any tolls, &c., and shall 
raise the amount so estimated by an assessment of all lands, houses, ware- 
houses, counting-houses, shops, and other buildings within the limits of such 
Municipality, according to their fair average annual value, whether occupied or 
not; and notice of such assessment shall be given to the tenant, landlord, pro- 
prietor, or occupier of the property so assessed. No rate to exceed the suin of one 
shilling in the pound of such value; and is payable by the tenant or other person 
occupying. 

And by s. 81, If any tenant, proprietor, or occupier fail, after thirty days’ notice, 
to pay any rate or assessment, Chairman, on proof of notice having been 
served personally, or left on the premises for which such rate ao be due, may 

Ww 
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man, Councillor, or Auditor, without having made the required Declara- 
tion, (see s. 44), or not being duly qualified at time of making same, or 
acting in or holding any such office after ceasing to be qualified. 

P. Fine £50: (to be recovered, with costs, by any elector within 3 
mths. after commission of offence). How to be enforced, see offence (1). 

S Id.,s.60. [Two Justices].—(6) Any person wilfully hindering or 
interrupting, or causing or procuring to be hindered or interrupted, the 
Council, or their managers, surveyors, agents, servants, or workmen, or 
any of them, in doing or performing any of the works, or in the exercise 
of any of the powers and authorities authorized or vested in them by 
law. (Note B) 

P. Fine not exc. £10: recoverable as offence (1). 

S. Id.,s.71. [Two Justices]—(7) The Chairman, or anv Councillor 
or Auditor, of any Municipality neglecting or refusing to do any matter 
or thing which by law he is directed to perform. (Note B) 

P. Fine not exc. £10: to be recovered as offence (1) 

S. Id., 8. 89. | Two Justices].—(8) Any person offending against this 
Act, or any By-law made thereunder, by refusal, neglect, or otherwise, 
where no specific penalty shall have been provided. (Note B) 

P. Fine not exc. £20: to be recovered as offence (1). 





M. Id., 8.29. Bail comp.—Any person voting or offering to vote a 
second time at the same election for any Councillor,—or voting or offering 
to vote a second time at the same election for any Auditor,—or personating 
or attempting to personate any other person for the purpose of voting at 
any such election. 

P. Fine or impr., or both. 

As to bribery under this Act, see “ Bribery.” 


MURDER. 


Marder is the killing of any person with malice aforethought, express or 
implied. 

Moanclanphter is the felonious killing of another without malice, express 
or implied. The peculiar characteristic of murder as distinguished from 
manslaughter is malice, either express or implied. Express malice is 
shown by the case where one kills another with a deliberate mind and 
formed design, such design being evidenced by external circumstances 
discovering the inward intention,—as in the case of duelling, which, if it 
end fatally, is murder. (2. v. Barronet, 1 Dears., 51). Implied malice is 





issue his warrant to levy the amount by distress and sale of the goods and 
chattels of such tenant, &c.; and where the proprietor is not the occupier, and the 
actual tenant fails to pay such rate, and sufficient distress be not found, such pro- 
prietor shall be liable to such payment, and to all proceedings for recovery thereof. 
And any unpaid rate shall remain a charge on the premises for which payable, 
and may be recovered at any future time, on thirty days’ notice being given to the 
then occupier, by distress and sale of any goods and chattels then found thereon; 
and the receipt for such over-due rate paid by such tenant shall be a good and 
sufficient discharge for the amount so paid in payment of the rent. 

By-Laws ].—By s. 83, All By-Laws shall state some maximum penalty, not to 
exceed fifty pounds, to be recovered by summary process before two Justices. 
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malice inferred or presumed by law from any deliberately cruel act com- 
mitted by one person against another. Thus, if a man kills another 
suddenly without any, or indeed without some considerable, provocation, 
the law implies malice; and if A. lays poison for B., which is taken by 
C., against whom A. had no malicious intent whatever, A. will be guilty 
of murder. So, if a man throw himself into a river under such circum- 
stances as render the act not voluntary on his part, as if violence be used 
to the body, or threats which operate on the mind, he ia guilty of murder 
who drove deceased to the act which caused his death, t.e., provided the 
apprehension were of immediate violence, and apparently well founded. 
(R. v. Pitts, C. & M., 284). So, if two persons mutually agree to commit 
suicide together, and the means employed to produce death take effect 
upon one only, the survivor will, in point of law, be guilty of murder. 
(R. v. Alison, 8 C. & P., 418). And if an individual do any act with 
regard to a human being, helpless and unable to provide for itself, which 
must necessarily lead to its death, the crime amounts to murder. But if 
the circumstances were not such that the parties must be aware the result 
would be death, the offence would be reduced to manslaughter, provided 
the death was occasioned by an unlawful act, but not such as to imply a 
malicious mind. For inatance, if a person leaves a child at a man’s door, 
where it is likely to be found almost immediately, and taken care of, 
it would be too much to say that, if the child’s death were thence to 
ensue, the act done would amount to murder, If, on the other hand, it 
were left in an unfrequented place, on a barren heath, for instance, what 
inference could be drawn but that the party left it there in order that it 
might die? (Per Coltman, J., R. v. Walters, Car. & M., 164; R.v. 
Waters, 2 Car. & K., 864; R.v. Chandler, 1 Dears., 453). 

Malice, in general, may be said to denote “a wicked, perverse, and 
incorrigible disposition, ( R. v. Tivey, 1 Den. C. C., 63), and to emanate 
from “a heart regardless of social duty, and fatally bent upon mischief ; ” 
(Fost. Dise. Hom., p. 257); the term “ malice aforethought” being, how- 
ever, sometimes applied to a state of circumstances involving only malice 
in a legal sense, and where malice, according to the ordinary signification 
of the word, does not exist. (Per Lord Denman, C. J., R. v. Tyler, 8 Car. 
& P., 620). 

Now, it is a very important rule of our law, that all homicide is pre- 
sumed to be malicious until the contrary is shown; (4 Bl. Com., p. 201) ; 
so that any homicide will, in legal contemplation, amount to murder, unless 
where justified by the command or permission of the law,—excused on 
the ground of accident, or because done in self-preservation,—or alleviated 
into manslaughter by concomitant circumstances; (4 Bl. Com., p. 201); 
and where the question arises whether a homicide was committed wilfully 
and maliciously, or under circumstances justifying, excusing, or alleviating 
it, the solution of the question,—are the facts alleged by way of justifica- 
tion, excuse, or alleviation, true ?—is the proper and only province of the 
jury. But whether—the truth of the facts being assumed—such homicide 
be justified, excused, or alleviated, must be submitted to the judgment 
of the Court;—in cases of doubt and difficulty, the jury having a 
right to state facts and circumstances in a special verdict, and, where 
the law is clear, being directed by the Judge in regard to it,—mattera 
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of fact being still left to their determination. (Arch. Cr. P1., 12th ed., 
. 145). 
i Procaely in accordance with the terms in which the above important 
legal presumption respecting homicide has been stated, is the summing up 
of Tindal, C. J., in R. v. Greenacre, (8 Car. & P., 85, 42), in the course 
whereof he remarks that “ where it appears that one person’s death has 
been occasioned by the hand of another, it behoves that other to show 
from evidence, or by inference from the circumstances of the case, that the 
offence is of a mitigated character, and does not amount to the crime of 
murder.” And in È. v. Kelly, (2 Car. & K., 814), Rolfe, B., observes 
that “ primâ facie, when any man takes away the life of another, the law 
presumes that he did it of malice aforethought, unless there be evidence 
to show the contrary ;”’ i. e., to reduce the killing to manslaughter, or to 
one or other of the inferior species of homicide. (Per Park, J., R. v. 
Fisher). 

Various states of facts might readily be suggested which would suffice 
thus to mitigate the character of homicide. It will, in the first instance, 
be advisable, however, to observe that the essential distinctions between 
culpable homicide and such as is justifiable or excusable, as also between 
the two degrees of culpable homicide, will be found necessarily to depend 
upon the following considerations, viz., the mind and intention of the 
party in doing the act which caused death,—the particular occasion of the 
act, and circumstances attending it,—collateral grounds of legal policy. 
(Cr. L. Com., 4th Rep., p. 19). 

Homicide on Provocation|.—A case frequently occurring in practice, 
which raises difficulty in distinguishing between the legal degrees of guilt 
attaching to homicide, is, where some degree of provocation having been 
offered, the question is, whether the homicide shall be accounted murder, 
or shall be regarded as extenuated by provocation given, and as amounting 
to manslaughter only. The law, indeed, whilst making allowance for the 
infirmity of man’s temper, ordains that a ferocious excess of violence, far 
beyond what the particular provocation called for, and which, therefore, 
cannot be attributed to mere heat and passion so momentarily excited, 
shall not be held justifiable, but shall be accounted murder; it does not, 
however, attempt to define, generally, in what circumstances such excess 
shall be deemed to consist, or to lay down any precise test by which the 
existence of malice aforethought, which we have seen to be an essential 
ingredient in the crime of murder, may, in any conceivable case, be 
affirmed or negatived. If, upon a slight blow given, the party struck 
returned a moderate blow not likely to prove fatal, and death ensued, these 
facts would clearly not justify a conviction for murder. If, in a similar 
case, the offended party were for a great length of time to continue his 
blows, and not to desist until he had ascertained that life was extinguished, 
it might thence easily be inferred that the death resulted, not from any 
«udden heat and paasion, caused by the original provocation, but that the 
excess was attributable only to a deliberate intention to kill. (Cr. L. Com., 
4th Rep., p. 25). Nevertheless, between the two extremes here put, inter. 
mediate cases may arise, in which the determination of perplexing ques- 
— of fact may, subject to judicial comments and advice, be cast upon 
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Struggles tn anger].—Again, all struggles in anger, whether by fight- 
- ing, wrestling, or otherwise, are unlawful; (R. v. Cannif, 9 Car. & P., 
359); so that if death result to one of the parties engaged in such con- 
test, the individual causing it will be guilty, certainly, of manslaughter, 
and perhaps even of murder. ‘‘ When,” observes Bayley, J., (R. v. 
Whiteley, 1 Lew. C. C., 175, 176), “persons fight on fair terms, and 
merely with fista, where life is not likely to be at hazard, and the 
blows passing between them are not likely to occasion death, if death 
ensues, it is manslaughter; and if persons meet originally on fair terms, 
and, after an interval, blows having been given, a party draws, in the heat 
of blood, a deadly instrument and inflicts a deadly injury, it is man- 
slaughter only. But if a party enters a contest, dangerously armed, and 
fights under an unfair advantage, though mutual blows pass, it is not 
manslaughter, but murder.” 

Homicide coupled with a Felonious Intention].—There is one peculiar 
rule of our law with regard to homicide, which requires to be noticed, 
whereby a felonious purpose, though it be wholly unconnected with any 
design to occasion death, is made, in conjunction with an accidental killing, 
to constitute the crime of wilful murder. 

Thus, if an individual shooting at a fowl, with an intention to steal it, 
which intention must be collected from the attendant circumstances, by 
pure accident kill a person, not even known by him to be near, the felo- 
nious intent in shooting at the fowl, when coupled with the fact of a man 
being killed, renders the individual committing this act legally guilty of 
the crime of murder; (Fost. D. H., 258); though, if the shooting were 
done wantonly and without any felonious intent, the act done would 
thereby amount to manslaughter. (Fost. Disc. Hom., p. 259). 

Homicide caused by Undue Vorrection].—Even where the act upon which 
death ensues is lawful or innocent, it must be done in a proper manner and 
with due caution to prevent mischief, in order that the individual thus 
causing the death of another may be held excused. Thus, parents, 
masters, and others, having authority in foro domestico, may give reason- 
able correction to those under their care, and if death thence result, with- 
out their fault, it will be regarded as accidental. But if the chastisement 
inflicted exceed the bounds of due moderation, either in degree or in 
respect of the instrument used, the homicide thus committed will be 
murder or manslaughter, according to the circumstances of the case. Ifa 
schoolmaster correct his scholar with a cudgel, or other thing not likely to 
kill, though improper for the purpose of correction, he will, if death ensue, 
be amenable to a charge of manslaughter: if with a dangerous weapon, 
likely to kill or maim, due regard being had to the age and strength of 
either party, he may be answerable for murder; (Per Holt, C. J., R. v. 
Keite, 1 Ld. Raym., 144); for the using of a weapon from which death is 
likely to ensue imports a mischievous disposition, and the law accordingly 
implies that a degree of malice attended the act, which, if death result 
from it, will be murder. (Per Nares, J., R. v. Wiggs, 1 Leach C. C. 
378, n.) 

Homicide through negligence].— Further, it is obvious that a person 
“ may be culpable either in the doing of an act rashly, witbout knowing 
its nature or probable consequences, or in the careless and incautious 


312 THE AUSTRALIAN MAGISTRATE. 


manner of doing it. In the former predicament are all cases where a 
person unacquainted with the effect of a powerful medicine or drug, admi- 
nisters it to another; or where a person rashly and improvidently presents 
a gun at another and draws the trigger, not supposing it to be loaded, when 
it is in truth loaded, and death results.” (Cr. L. Com., Tth Rep., p. 26), 

So, where it is the plain and ordinary duty of the prisoner to have 
caused something to be done, and that he, using ordinary diligence, would 
have had it done, and that, by the omission, the death of the deceased 
occurred, the prisoner is guilty of manslaughter; and if a person’s death 
be occasioned by the neglect of several, they are all guilty of man- 
slaughter. aie Maule, J., in R. v. Haines, 2 C, & K., 371). So also, 
where a well is left uncovered in an exposed place, and a child falls into 
the same and is drowned ;—where very young children are left unprotected 
in the vicinity of a fire, and are burnt to death during the parents’ absence ; 
—where a trap-door is left unfastened, and the traveller, who has no means 
of ascertaining his danger, and avoiding it, falls through the opening and 
is killed,—are all cases where it is the duty of the Coroner or the Magis- 
trate to commit the person through whose negligence such accidents occur, 
to take his trial. 

And, as a general rule deducible from decided cases, it may be laid 
down, that where death is caused by negligence, without malice, the per- 
son guilty of such negligence will be indictable for manslaughter. (2. v. 
Swindall, 2 Car. & K., 230). If, indeed, a workman employed in the 
repair of a building, throws stones or rubbish from the house-top, and 
thereby kills an individual passing underneath, this act will, in the eye of 
the law, amount to murder, manslaughter, or excusable homicide, accord- 
ing to the degree of precaution taken, and the necessity for taking it. If 
the act were done without any kind of warning in a public street, at a 
time when persons were usually passing, this might be esteemed murder; 
— if at a time when persona were not likely to be passing, it would be man- 
slaughter ;—if done in a retired spot, where no persons were in the habit 
of passing, it would be homicide by misadventure. (See Arch. Cr. Pl., 
12th ed., p. 508, and the authorities there cited). So, if a person riding 
through a street slowly, and using reasonable caution to prevent mischief, 
rides over and kills a child which is heedlessly crossing the road, the 
result is purely accidental ; but if he had used such speed as, under the 
circumstances, was not unlikely to occasion accident, the want of caution 
might render him amenable to a charge of manslaughter; and were he to 
ride into the midst of a crowd at so furious a rate as that loss of life was 
likely thence to ensue, and did ensue, he might, by his wilful endangering 
of life, be guilty of the crime of murder. (Cr. L. Com., 7th Rep., p. 26). 

Homicide caused by Negligence of Medical Practitioner].— With refe- 
rence also to negligent treatment by medical practitioners, it has been 
observed (per Maule, J., R. v. Whitehead, 3 Car. & K., 202, 204), that 
if a medical or any other man cause the death of another intentionally, 
that, of course, will be murder; but where a person, not intending to kill 
a man, by his gross negligence, unskilfulness, and ignorance, causes death, 
he is guilty of culpable homicide. If, therefore, an operation which re- 
sults in the death of the patient be performed by one, whether duly qua- 
lified or not to act as a surgeon, the questions for the jury will be, first, 
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whether the deceased died from the effects of the operation performed on 
him by the accused ; secondly, whether the treatment pursued by the pri- 
soner towards the deceased was marked by negligence, uuskilfulness, and 
ignorance. 

Homicide caused by Negligence of Trustees of Road, &c.|—But, although 
the neglect of a personal duty, when death ensues as the consequence of 
such neglect, renders the guilty party liable to an indictment for man- 
slaughter, this proposition holds true only where the neglect is personal, 
and the death was the immediate result of that personal neglect. Trus- 
tees, therefore, appointed to repair roads under a local Act, are not charge- 
able with manslaughter if a person using one of such roads is accidentally 
killed in consequence of the road being out of repair through neglect of 
the trustees to contract for its due reparation. (R. v. Pocock, 17 Q. B., 
34). ‘In all the cases,” remarks Erle, J., (Id., 39), “in which a party 
has been indicted for manslaughter, in causing death by his omission to 
perform a particular duty, I think the neglect of duty was immediately 
eonnected with the death, as in the case of careless driving on a railway, 
or of not supplying an infant with food. The present case does not fall 
within this clars.” 

Homicide in resisting Officers of Justice].—Let us now turn for a moment 
to the consideration of another class of cases, viz., where homicide occurs 
in the course of resistance offered to the enforcement of public justice. 
Policy, or rather necessity, obviously requires that every minister of jus- 
tice should be protected, not only in executing any express sentexce of the 
law, but also in doing every act which the law obliges him to do in the 
administration and advancement of justice. This principle, which is es- 
sential to the existence of the law as an imperative rule of conduct, extends 
also to the protection of all who either lawfully assist ministers of justice 
in executing their duties, or who, being mere private persons, legally ex- 
ecute such powers as the law casts upon them for the advancement of 
justice and the prevention of wrong. See Cr. L. Com., (4th Rep., p. 21). 
Hence, where persons having authority to arrest or imprison, and using 
the proper means for that purpose, are resisted in so doing, and the party 
making resistance is killed in the struggle, this homicide is justifiable. 
On the other hand, if the party having authority to arrest or imprison, 
and using the proper means for that purpose, happens to be killed, all who 
take part in such resistance will be guilty of murder. (Fost. Disce. Hom., 
p. 270). 

Where a defendant in a civil suit, being apprehensive of an arrest, flies 
from the officer of justice, who, in pursuing, kills him, this homicide may 
ainount to murder or manslaughter according to circumstances ; for, if the 
officer, in the heat of pursuit, and merely in order to overtake the defen- 
dant, should strike him with a stick or other weapon not likely to kill, 
and death should thence result, this will at most be manslaughter, and 
may amount only to accidental homicide; whereas, if a deadly weapon 
had been used, it would have been murder. (Id., p. 271). 

The remark just made seems, indeed, to hold equally true whether the 
flight took place through fear of arrest in a purely civil proceeding, or on 
a warrant for a breach of the peace, or any other misdemeanor. Where, 
however, a felony having been committed, the felon flies from justice, it is 
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the duty of every individual present to use his best endeavour to prevent 
his escape; and if, in the pursuit, the party flying is killed when he cannot 
be otherwise overtaken, this will be deemed justifiable homicide; for the 
pursuit was not barely warrantable, but required by the law,—it being, 
moreover, the duty of an offender quietly to yield bimself up to public 
justice. See R. v. Dadson, (2 Den. C. C., 35). 

It may readily be inferred from what has been above said, that on a 
charge of homicide in resisting a lawful arrest, the guilt of the offender 
may depend entirely on nice and difficult questions belonging to the civil 
branch of the law, such as the technical regularity of civil process, or 
the precise dnty of a minister of justice in its execution. In any case of 
the kind alluded to, three points will be found to deserve especial notice, 
viz.,—the legality of the deceased’s anthority, (R v. Thompson, 1 Mood. 
C. C., 80),—the legality of the manner in which he executed it, (R v. Cook, 
Cro. Car., 537 ),—and the defendant’s knowledge of that authority. If an 
oiticer of justice be killed in attempting to execute a writ or warrant in- 
valid on the face of it, (R v. Hood, 1 Mood. C. C., 281), or against a 
wrong person, or out of the district in which alone it could legally be 
executed ;—or if a private person interfere and act in a case where he has 
no authority by law to do so, (R. v. Phelps, Car. & M., 180) ;—or if the 
defendant had no knowledge of the officer’s character or business, (see R. 
v. Woolmer, 1 Mood. C. C., 334), or of the intention with which a private 
person interferes,—and the officer or private person be-resisted and killed, 
the killing will be manslaughter only. A gamekeeper, appointed by a 
person having only a permiasion to shoot, and therefore not being, in law, 
authorized to apprehend the deceased, trying to take a gun from a poacher, 
and in the scuffle causing a loaded gun to go off, which killed the poacher, 
was, in a recent case, (1859), (R. v. Wesley, 1 Fost. & F., 528), held 
guilty of manslaughter ;—the struggle being considered as one continuous 
illegal act on the part of the prisoner, and death as resulting from that 
act. (Arch. Cr. Pl., 12th. ed., p. 510. In pp. 511—516 of that standard 
Treatise, the particular branch of the Law of Homicide above adverted to 
is fully considered). 

In R. v. Serva, (1 Den. C. C., 104), a question somewhat analogous to 
the above was learnedly discussed, viz., as to the legality of the capture 
by a British man-of-war of a vessel alleged to be a slaver, and the law- 
fulness or otherwise of homicide committed by her crew in attempting to 
regain possession of her after capture from the officer and men placed in 
charge of her by the Queen’s ship. The accused, however, in this case 
were eventually acquitted, on the ground of a want of jurisdiction in our 
Courts to try the offence charged. 

Homicide, where justifiable].—Homicide, then, may be of various kinds 
and degrees: it may be justifiable, as where a Sheriff executes a criminal 
in strict conformity with his sentence; or where, as above mentioned, an 
inferior officer of justice kills a person who forcibly and illegally resists 
capture, or who attempts the rescue of a prisoner; or where the death of an 
individual attempting to commit some atrocious crime is caused by the 
individual whose person or property is threatened by his violence. Where, 
indeed, a felony is attempted on the person, as robbery or murder, the party 
assaulted may repel force by force. See R. v. Huntley, (3 Car. & K., 142). 
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A woman in defenee of her chastity may lawfully kill an assailant, and if 
an attempt be made to commit arson or burglary, the owner of the dwelling- 
house or any member of his family, or even a lodger, may, in preventing 
the mischief contemplated, lawfully kill the assailant. A mere trespasser, 
however, on the land of another, although actuated by a felonious inten- 
tion, could not legally be shot at. /R. v. Scully, 1 Car. & P., 319). And 
if H., finding a trespasser upon his land, beats and thus chances to kill him, 
he is guilty of manslaughter ;—or, if there be added to the above state of 
facts, circumstances evidencing malice, of murder. (Fost. Disc. Hom., p. 
291). 

Homicide, where excusable|.—Homicide may also be excusable, as 
where it occurs by misadventure, i. e., where “a man doing a lawful act 
without any intention of hurt, unfortunately kills another;” (4 Bl. Com., 
p- 182); as if he were shooting at a mark in a place adapted for that pas- 
time, and under circumstances which rendered it permissible. 

So, homicide may bv ignorantia facti be rendered excusable; as where 
a man, intending to kill a thief or housebreaker, being in his house, by 
mistake kills one of his own family. (4 Bl. Com., p. 27). And if a man 
receiving a drug from an apothecary or chemist, without any reason to sup- 
pose it to be other than a salutary medicine, were to administer it, being 
in truth a deadly poison, his utter ignorance of the fact would excuse him. 
(Cr. L. Com., 7th Rep., p. 26). 

Again, there are cases also in which a man may be excused, who, to 
protect himself in the course of a sudden broil or quarrel, kills his assail- 
ant ;—homicide, when excusable under such circumstances, being, however, 
with difficulty distinguishable from manslaughter. He who, in the case of 
a homicide by his hand, happening in the course of a mutual conflict 
wherein he was engaged, would excuse himself upon the ground of self- 
defence, ‘“‘ must show that, before a mortal stroke given, he had declined 
any further combat, and retreated as far as he could with safety, and also 
that he killed his adversary through mere necessity and to avoid immediate 
death.” Should the accused party fail in these particulars, he will incur 
the penalties of felonious homicide. (Fost. Disc. Hom., p. 277). A., of 
malice prepense, discharges a pistol at B., and then runs away ; B. pursues 
him, whereupon A. turns back, and in his own defence kills b.,—this is 
murder. C., being assaulted by D., returns the blow, and a fight ensues ; 
C., before a mortal wound given, declines any further conflict, and retreats 
as far as he can with safety, and then in his own defence kills D. This 
homicide is excusable, as being done in self-defence. (R. v. Natlor, Fost. 
Disc. Hom., p. 278). 

The Statute 9 G. IV., c. 31, s. 10, provides that ‘no punishment er 
forfeiture shall be incurred by any person who shall kill auother by mis- 
fortune or in his own defence, or in any other manner without felony.” 

Lastly, in connection with the offence of felonious homicide, and more 
particularly in regard to the jurisdiction of the Court, and to the functions 
of the jury on a trial for homicide, the following observations suggest 
themselves :— 

1. Proof of the Corpus Delict:|.—It is a precautionary rule, recog- 
nized on trials for felonious homicide, that proof be required of the finding 
of the body of deceased ; for tutius semper est errare in acquietando quam 
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in puniendo—ex parte misericordia quam ex parte justitia. (2 Hale, P. C., 
. 290). 

j This rule, however, is not altogether inflexible, as where the direct 

evidence brought before the jury is sufficiently strong to satisfy them 

that murder has really been committed. (R. v. Hindmarsh, 2 Leach, 

C. C., 569). 

2. Deni must have occurred within a year and a day|.—It is also a 
rule, that no person shall be adjudged by any act whatever to have killed 
another, if that other does not die within a year and a day after the stroke 
received or cause of death administered, (1 Russ. Cr., 3rd ed., p. 505), i. e. 
within a year exclusive of the day on which the mortal blow was given, 
or the cause of death, if poison were used, was administered. (Cr. L. Com., 
7th Rep., p. 27). 

3. On Indictment for Murder, Jury may convict of Manslaughter ]. — 
3. Upon an indictinent for murder, the accused party may be acquitted of 
the murder, and yet found guilty of manslaughter, the homicide being the 
main fact in issue, and the existence of malice prepense in the mind of the 
accused being a circumstance in aggravation only. See, per V. Williams, 
J., R.v. Bird, (2 Den. C. C., 116). On such an indictment the jury can- 
not, however, convict of an assault. (16 Vic., No. 18, s. 10). 

4. Accessory before the fact, how puntshable}.—F urther, it is a principle 
in law, that “he who procureth a felony to be done is a felon. If present, 
he is a principal ; if absent, an accessory before the fact.” (Foster, p. 125). 
Such an accessory was the Earl of Somerset to the murder of Sir Thomas 
Overbury. (2 How, St. Tr., 965). To a misdemeanor there are no acces- 
sories. See R. v. Clayton, (1 Car. & K., 128). See ‘ Accessories,” p. 2. 

As to murder, &c., where the death happens on the sea or in the 
Colony, see “ Admiralty,” ante, p. 4, and 12 & 13 Vic., c. 96. 





F. at Com. Law. Bail disc.—(1) Murder. 

[Described by Sir Edward Coke, as “ when a person of sound memory 
and discretion unlawfully killeth any reasonable creature in being, and 
under the king’s peace, with malice aforethought, either express or 
implied ”]. 

P. Death. (9 G. IV., c. 31, s. 3). 

F. at Com. Law. Bail disc. —(2) Accessory after the fact. 

P. Tr. life, or impr. not exc. 4 yrs., h.l.; (9 G. IV., c. 31, s. 3); or (if 
male) h. 1. on roads 15—7 yrs. ; (if female), impr. 7—3 yrs., h.l. and s.c. 


MUTINY (INCITING TO). 
(See 37 G. III., c. 70). 


NATIVE-DOG ACT. 
(See 16 Vic., No. 44). 


NATURALIZATION OF ALIENS. 


By 17 Vic., No. 8, The following oath is required to be taken by 
Aliens ta whom any of the rights and capacities of a natural-born British 
subject within this Colony shall be granted :— 
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«I, A. B., do sincerely promise and swear that I will be faithful and 
bear true allegiance to Her Majesty Queen Victoria, as lawful Sovereign 
of the United Kingdom of Great Britain and Ireland, and of this Colony 
of New South Wales, dependent on and belonging to the said United 
Kingdom ; and that I will defend her to the utmost of my power against 
all traitorous conspiracies and attempts whatever which shall be made 
against her Person, Crown, and Dignity ; and that I will do my utmost 
endeavour to make known to Her Majesty, her Heirs, and Successors, all 
trea3ons and traitorous conspiracies and attempts which I shall know to 
be against Her or any of them. So help me God. 


“ Taken and subscribed the day of 186 
” 


‘¢ Before 


By s. 3, Such oath shall and may be administered and taken either by 
and before one of the Judges of the Supreme Court, or by and before 
any Police Magistrate, or any Bench of Magistrates assembled in Petty 
Sessions, or by or before any person to whom one of the Judges of the 
said Supreme Court shall have deputed authority to administer such oath, 
(as the said Judges are respectively hereby empowered to do) ; and there- 
upon the Judge, Police Magistrate, Bench of Magistrates, or deputed 
person, before whom such oath shall have been so taken, shall sign and 
deliver to the party taking the same, a Certificate of the same having 
been so taken and subscribed by him, and shall forthwith transmit the 
said oath to the Prothonotary of the Supreme Court, for the purpose of 
being kept among the Records of the said Court. 


NAVAL SERVICE (COLONIAL). 
(See 19 Vic., No. 22). 


NEWPAPERS. 
See “ PRINTER (LicenseD”’). 


NUISANCES. 


See “ PoLice.” 

M. at Com. Law. Bail comp.—Obstructing highway, river, bridge ; 
non-repairing same ; carrying on offensive trade; keeping a fierce dog or 
a bull loose; and numerous others, for which see “ Disorderly House,” 
p. 79, and “ Gaming Houses,” p. 126. 

P. Fine or impr., or both; and nuisance to be abated if continuing. 
(Arch. Cr. PL, 715). 


OATHS. 


Justices’ Power to administer Oaths |.—There does not appear, upon an 
examination of legal authorities, to have been any general power by statute 
in a Justice of the Peace to administer an oath, or take an affidavit, before 
the passing 9 Vic., No. 9; although it was considered that, in all cares 
where a Magistrate has power to hear evidence, he has incidentally a 
power to administer an oath to the party who gives it. (5 B. J., 250). 
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That Statute (s. 7) prohibits Justices from administering oaths touching 
matters whereof they have no jurisdiction by statute, except in cases 
therein provided for. 

The Justices, however, have a general power to administer an oath to 
witnesses in summary proceedings, and on charges of indictable offences. 
See 11 & 12 Vic., c. 42, ss. 3, 8, 11, 16, & 17, and Id., c 43, ss. 2, 7, 
15, & 16. 

Power to administer Oath implied from power to hear and determtne.] 
— By the Acts Shortening Act, 16 Vic., No, 1, s. 12, Whenever any 
Court, Judge, Justice, Officer, Commissioner, Arbitrator, or other person 
_shall be authorized by law, or by consent of parties, to hear and determine 
any matter or thing, such Court, Judge, Justice, Officer, Commissioner, 
Arbitrator, and other person shall have authority to receive and examine 
evidence, and are hereby empowered to administer an oath to, or take an 
affirmation from, all such witnesses as are legally called before them res- 
pectively. 

Declaration in lieu of an Oath].—9 Vic., No. 9, and 22 Vic., No. 7 
contain the following provisions relative to the duties of Justices of the 
Peace :— 

Oath Prohibited].—Sect. 7 of 9 Vic., No. 9, recites ‘That a practice 
has prevailed of administering and receiving oaths and affidavits volun- 
tarily taken and made in matters not the subject of any judicial inquiry, 
nor in anywise pending or at issue before the Justice of the Peace, or 
other person, by whom such oaths or affidavits have been administered or 
received ;”’ and that “donbts have srisen whether or not such proceeding 
is illegal ;’’ “for the more effectual suppression of such practice and re- 
moving such doubts,” enacts ‘“ That from and after the commencement of 
this Act, it shall not be lawful for any Justice or other person to administer, 
or cause or allow to be received, any oath, affidavit, or solemn affirma- 
tion touching any matter or thing whereof such Justice or other person 
hath not jurisdiction or cognizance, by some Statute, Act, or Ordinance in 
force at the time being.” 

Exception of Foreign Countries]. —* Provided always, that nothing 
herein contained shall be construed to extend to any oath, affidavit, or 
solemn affirmation before any Justice, in any matter or thing touching 
the preservation of the peace, or the prosecution, trial, or punishment of 
offences, or touching any inquiry held before any Justice in the nature of 
Coroners’ [oquests respecting sudden deaths, or touching any proceedings 
before the Legislative Council, or any Committee thereof; nor to any 
oath, solemn affirmation, or affidavit which may be required by the laws 
of any foreign or other country out of New South Wales, to give validity 
to instruments in writing designed to be used in foreign or other countries 
respectively.” (S. 7). 

To take Declaration of Execution of Wills or Deeds].—By s. 8, Any 
attesting witness to the execution of any will or codicil, deed, or instru- 
ment in writing, or any other competent person, may verify and prove the 
signing, sealing, publication, or delivery of any such will, &c., by such 
declaration in writing. 

Declarations in Cases not specially provided for].—By s. 9, That, 
whereas it may be necessary and proper, in many cases not herein speci- 
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fied, to require confirmation of written instruments or allegations, or 
proof of debts, or of the execution of deeds or other matters, it is enacted, 
that any Justice, Notary Public, or other officer now by law authorized to 
administer an oath, may take and receive the declaration of any person 
voluntarily making the same before him, in the Form of the Schedule to 
this Act annexed. 

Form of Declaration].—By s. 11, In all cases where a declaration in 
lieu of an oath shall have been substituted by this Act, or by virtue of 
any power or authority hereby given, or where a declaration is directed or 
authorized to be made and subscribed under the authority of this Act, or 
of any power hereby given, althongh the same be not substituted in lieu 
of an oath heretofore legally taken, such declaration shall be in the form 
prescribed in the Schedule, unless otherwise directed by the powers hereby 
given. 

Schedule referred to by the foregoing Act. 
I, A. B., do solemnly and sincerely declare that 
and I make this solemn declaration, conscientiously believing the same to be 
true, and by virtue of the provisions of an Act made and passed in the ninth 
year of the reign of Her present Majesty, intituled, “ An Act for the more 
effectual abolition of Oaths and Affirmations tuken and made in various depart- 
ments of the Government of New South Wales, to substitute Declarations tn 


lieu thereof, and for the suppression of voluntary and extrajudicial Oaths 
and A fidavite. 


For the purpose of simplifying oaths of qualification for office, it is pro- 
vided by 20 Vic., No. 9, s. 1, In every case where but for this Act it would 
be necessary for any person to take the Oaths of Allegiance, Supremacy, 
and Abjuration, or any of them, or the oath prescribed by the Roman 
Catholic Relief Act, or to make the declaration prescribed by 9 G. IV., 
c. 17, it shall be sufficient for such person to take, in lieu thereof, the 
oath set forth in the first Schedule to this Act: anything in the said Acts, 
or in any other Statute, Act, or Law, notwithstanding. 

By s. 2, Where, by any law now in force, the said oaths may be taken 
before the Supreme Court, or before a Judge, or are required to be taken 
in open Court, the oath prescribed by this Act may be taken and sub- 
scribed at any hour before the said Court, or any Judge thereof, or before 
any Circuit Court or Court of Quarter Sessions, or any Justice of the 
Peace authorized by writ of Dedimus Potestatem for that purpose. 

By s. 3, The oath of office to be hereafter taken by Judges and Justices 
of the Peace shall, in lieu of the oath heretofore taken by them, be the 
oath set forth in the second Schedule. 

By. s. 5, Every person who now is or hereafter shall be by law entitled 
to make affirmation, in lieu of an oath, may make affirmation in the Form 
by this Act prescribed, with the words “ solemnly and sincerely promise 
and affirm,” instead of ‘ sincerely promise and swear,” in the lst and 
2nd Schedules. 

First Schedule. 
(OATH ov ALLEGIANCE). 

I, A. B., do sincerely promise and swear that I will be faithful and bear truc 
Allegiance to Her Majesty Queen Victoria as Lawful Sovereign of the 
United Kingdom of Great Britain and Ireland, and of this Colony of New 
South Wales, belonging to and dependent on the said United Kingdom, and 
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to har Successors in the Sovereignty of the said United Kingdom. So help 


me God. : 
Second Schedule. 


I, A. B., do sincerely promise and swear that, as a Judge of the Supreme Court 
of New South Wales, (or as the case may be), or as a Justice of the Peace 
for the Colony of New South Wales, or the City or District of 
in the Colony of New South Wales, I will, at all times, and in all things, do 
equal justice to the poor and the rich, and discharge the duties of my office 
according to the laws and statutes of the Realm and of this Colony, to the 
best of my knowledge and ability, without fear, favour, or affection. 





F. 52 G. III., c. 104, s. 1. Bail disc.—(1) Oaths (unlawful).—Ad- 
ministering, or causing to be administered, any oath to commit any treason 
or murder, or any felony punishable by law with death 

P. Tr. life—15 yrs., or impr. not exc. 3 yrs., h. l. and s. c., (1 Vic., 
e. 91, s. 1), or h. l. on roads 15—7 yrs. 

F. Id. Bail disc. —(2) Taking same without being compelled. 

P. Tr. for life, or such time as Court shall adjudge. 

F. 37 G. III., c. 123, s. 1. Bail disc.—(3) Administering, or causing 
to be administered, or present at the administering of, any oath to disturb 
the public peace, or to engage in seditious purposes, &c., or taking same 
without being compelled. 

P. Tr. not exc. 7 yrs., or h. l. on roads 5—3 yrs. 

M. 9 Vic., No. 9, s. T. Bail comp.— Oaths (voluntary).— Justice of 
the Peace or other person administering a voluntary oath. (D) 

P. Fine or impr., or both. 


OBLITERATING RECORDS. 
` See “ Larceny.” 


OBSCENE BOOKS. 
See “Inpecency,” “ VAGRANT.” 


OBTAINING MONEY UNDER FALSE PRETENCES. 
See “ FALSE PRETENCES.’’ 


OFFICE. 


M. 5&6 Ed. VI., c. 16; 49 G. III., c. 126, 8.3; 6 G. IV., c. 105, 
s.10. Bail comp.—Buying or selling of officer, or soliciting for money, &c. 
P. Fine or impr., or both; and see R. v. Bowen, 1 B. & C. 585. 


PARKS (PUBLIC). 
18 Vic., No. 33].—An Act for the Regulation and Protection of Parks 
and other places of Public Recreation, &c. 
S. 5 provides, That the Trustees appointed under this Act shall make 
such Rules and Regulations for the protection of the shrubs, trees, and 





(D) A Justice had sworn witnesses in a matter of complaint before the Bishop 
of Exeter as to the conduct of two clergymen, and he was held to have brought 
himself within the similar Imperial Enactment, and was imprisoned on convictlon 
at the Exeter Assizes. (R. v. Nott, Car. & M., 288). 


PAWNBROKERS (LICENSED). $21 


herbage growing on such lands, and for regulating the use and enjoyment 
of the same, and for the removal of trespassers thereon, and other parties 
causing annoyance, &c., as shall seem necessary and expedient ; and, for the 
enforcement of any such rules and regulations, to impose fines, not in any 
case to exceed the sum of £10, for the breaches thereof respectively : to 
be approved of by the Governor and Executive Council, and posted con- 
spicuously on said land, and published in Government Gazette for at least 
one week before being enforced. 

The aid of the Police may be called in, if necessary, to remove persons 
committing a breach of said regulations, or causing annoyance, &c. (S. 6.) 

All fines and penalties recovered under this Act, or any rule or regula- 
tion in pursuance thereof, shall be paid to the Trustees, if the proceedings 
shall have been taken by them, and if taken by any other person, then 
one-half to such person, and one-half to the Trustees. (S. 7.). All fines 
and penalties may be recovered before any Justice, in a summary way. 
(S. 8.) 


PAWNBROKERS (LICENSED). 


S. 13 Vic., No. 37, 8.1. [One Justice].—(1) Any person carrying on 
the trade or business of a pawnbroker, (£) without having first obtained 
a license. 

P. Fine not exc. £20: to be recovered either by distress, (s. 19 of 11 & 
12 Vic., c. 43), or according to 5 W. IV., No. 22. See “Justices,” 
No. 2, p. 243. 

S. Id., 8.5. [Two hoe UTE Every Clerk of Petty Sessions by 
which the license is granted, neglecting to keep an alphabetical record 
thereof. (F) 

P. Fine not exe. £5: recoverable as offence (1). 

S. 13 Vic., No. 37, 8. 8. [Two Justices].—(83) Any licensed pawn- 
broker failing to have his name painted at length, in legible characters, at 
least two inches deep, with the words “ Licensed Pawnbroker,” constantly 
and permanently remaining, and plainly to be seen and read, over the door 
of his shop made use of for carrying on such business. 

P. Fine not exc. £10: recoverable as offence (1). 

S. Id., 8. 9. [Two Justices|.—(4) Any unlicensed person keeping up 
any sign, writing, painting, or other mark on or near to his premises, &c., 


(2) By s. 2, Every person who shall carry on business, &c., in or by advancing 
upon interest, or for or in expectation of profit, gain, or reward, any sum of mone 
upon security (whether collateral or otherwise) of any articles, &c., taken by suc 
person by way of pawn, pledge, or security, shall be deemed a pawnbroker within 
this Act. Applicant for license to be recommended by five householders residin 
in the district. ( Vide Schedule A. to this Act). License (in form in Schedule B. 
to be in force for one year from date, and to be delivered on payment by applicant 
of Ten pounds. (S. 3). The matter of all applications to be a judicial inquiry. 
(S. 4). (The necessary Forms will be found in this Volume, post, Part II.) 

(£) Proof of License).—By s. 6, In any proceeding before any Justice, the ? 
duction of the alphabetical record kept by Clerk of Petty Sessions, as require by 
s. 5, shall be primâ facie evidence of the personal identity of the party named, 
and of his being licensed ; and, by s. 7, In ali; proceedings for carrying on a pawn- 
broker's business without a license, any person shall be held unlicensed unless he 
produce his license, or other satisfactory proof of his being licensed. 

x 


ro- 
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which may imply that such premises, &c., are the premises, &c., of a li- 
eensed pawnbroker. 

P. Fine not exc. £10: recoverable as offence (1). 

N.B.—A separate license to be taken out for each house, shop, and other 
place. (S.10). Partners in one shop only require one license, ge. (S. 11). 
The name of each partner must be put up. (2 C. & M., 274). An agree- 
ment for secret partnership is illegal and void. (3 M. & K. 45). 

S. Id., s. 12. [One Justice].—(5) Any licensed person refusing or 
neglecting to produce hia license, on demand at his lieensed house, or place 
where such license is exercised, to any Justice, or constable authorized in 
writing by a Justice to make such demand. 

P. Fine not exc. £10, (unless reasonable exeuse be given); fine reco- 
verable aa offence io 

S. Id., s. 13. [One Justice].—(6) Any licensed person lending his 
license to any other person for the purpose of carrying on such pawn- 
broker's business under colour thereof. 

P. Fine not exc. £25: recoverable as offence (1); and, on conviction, 
such license may be declared void, and no license to be granted to such 
party for two years from date of conviction. 

. Id., 8,15, |Two Justices].—(7) Any licensed person failing or 
neglecting to keep the book (required by s. 15),(G) or to make tbe 
uired entry therein. 
. Fine not exc. £10: to be recovered as offence (1 

N.B.—By Fergusson v. Norman, (5 B. N. C., 76), if the pawnbroker 
fails to make entries of the goods pledged to him, no property in the goods 
yests in him, nor hag he any lien for the money advanced upon them. 

S. Id., 8.16. [Two Justices].—(8) Any pawnbroker, under any eir- 
cumstances, or upon any pretence, selling or otherwise disposing of, or 
causing or knowingly suffering to be sold or disposed of, any article 
pawned, before the expiration of three months, or of such longer period 
(if any) as was agreed on. 

P. Fine not exc. £20: to be recovered as offence (1); besides damages, 
to which he may be liable to the owner or party injured. 

N.B.—Any longer time for redemption than three months to be specified 
in the entry and on the duplicate. Any agreement for the forfeiture of any 
article before the expiration of six (?) months is void. See Walter v. Smith, 
(5 B. & A., 439). 

S. Id., 8.17. [Two Justices]—(9) Any pawnbroker neglecting to 
insert twice in some public newspaper, published in the Colony, four days 
at least before the proposed day of sale of articles forfeited, a notice of 
such sale, containing a catalogue of all such articles, and the time when 
the same were respectively taken in pawn. | 





(a) Articles pledged to be entered in Books].—By s. 15, Every pawnbroker 
taking in pawn any article, whereon shall be lent money, shall forthwith (before 
advancing any money thereon) cause to be entered, in a fair and legible manner, 
in some book kept for that purpose, a fair and reasonable description of every such 
article, and the sum of money in the whole advanced thereon, with the rate of 
interest to be charged on the same by the week or month, (as the case may be), 
and the true date at which, and the name of the party by or for whom, wank ar- 
ticle is pawned, and the residence of the party pawning, according to the state- 
ment, into which the pawnbroker is enjoined to inquire. | 


PAWNBROKERS (LICENSED). 328 


P. Fine not exe. £20,—recoverable as offence (1),—to owner of articles 
sold. 
N.B.—All forfeited pledges for any sum above 5s. shall be sold by 
auction only. No purchase of ang pledge by any pawnbroker, or person 
on his behalf, shall be lawful or valid against the owner. (S. 17). 

8. Id., s. 18. [Two Justices|—{10) Any licensed pawnbroker failing 
or neglecting to give to the party pawning a duplicate of the entry, fairly 
and legibly written, or partly written and partly printed, with the signa- 
ture of the pawnbroker thereto attached, containing every partieular 
inserted in the original entry, and corresponding therewith in namber. 

P. Fine not exc. £10: recoverable as offence (1). 

N.B.«-No pawnbroker to receive a pledge unless duplicate (to be giten 
gratis) be received by the party depositing it, to be produced to the paum- 
broker before such pledges are re- delivered. (H) 

S. Id., 8.24, [Two Justices}.—({11) Any pawnbroker, or person em- 
ployed by a pawnbroker, refusing to permit any person pawning any article, 
his agents or assigns, (s. 23.), to inspect the entry of the sale thereof, (such 
person producing the duplicate relating to the article respecting which such 
inspection is required), or not producing the book containing such entry, 
or in any manner offending against the provisions of section 23. (1Y 





(u) Holders of Duplicates deemed Owners].—By s. 21, Holders of duplicates are 
to be deemed owners of goods pawned, and entitled to redeem them, unless pawn- 
broker have notice of loss or theft of such duplicate, or be informed that the goods 
were stolen; and where a pawnbroker refuses to deliver the godds to holder of 
duplicate, he shall give immediate information thereof to a Justice or constable, 
with a description of the person of such party, and (if known) his name and resi- 
dence. By s. 22, When duplicate is lost or mislaid or stolen, and the goods are 
unredeemed, the pawnbroker shall deliver a copy of the duplicate to any person 

essing to be the owner, on his producing a written declaration taken before a 
ustice, acoonnting for the non-preduction of such duplicate. See “Oaths,” p. 317. 

(1) By s. 23 it is enacted, That every pawnbroker shall enter in a book a true 
account of every article pawned and sold or otherwise disposed of,—specifying 
wher and by whom the same was pledged, and the true number of the entry made, 
and also when and for what amount the same was sold; and, if sold for more than 
the full amount of principal and interest due at the time of sale, the overplus 
(deducting the necess sera of sale) shall, if claimed within twelve months 
after sale, be paid on demand to the person who pawned such artiele, or to his 
agent or assigns or executors. (S. 23). 

Justices to order Restitution ].—By s. 29, If any articles be stolen or unlawfull 
obtained, or, if lawfully obtained, be unlawfully pawned, sold, or exchanged, an 
complaint be made to any Justice that such guods are in possession of any pawn- 
broker, such Justice may issue a summons or warrant for the ap ce of such 
pawnbroker before any two Justices, and for the production of the goods; and 
such two Justices may order such goods to be delivered op to the owner, either 
without any payment, or on payment of such sum, at such time, as they shal 
think fit; aad avery pawnbroker, when so ordered, refusing or neglecting to des 
liver up the goods, or disposing of the same after notice that such were 
stolen or unlawfully obtained, shall forfeit to the owner the full value, to be deter- 
mined by the said Justices; (s. 29); and, by s. $0, any goods unlawfully pawned, 
&c., the ownership of which shall be established, may be ordered to be delivered 
up to the owner, either with or without conipensation. 

Suspicious Pawoning).—If any person offer by way of pawn, exchange, or sale, 
any articles, and be unable or refuse to give a satisfactory account of him- (or her-) 
self, or how he (or she) obtained such articles, or wilfully give false information as 
to ownership of such articles, or of his (or her) namo er — of abode, or of 

x 
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P. Fine, not exc. £10: to be recovered as offence (1). 

S. Id., 8. 25. [Two Justices].—(12) Any licensed pawnbroker, or any 
agent or servant employed by any such pawnbroker, purchasing, receiving, 
or taking in pawn any article whatever from any person apparently under 
the age of fourteen years, or apparently intoxicated with liquor, or (in any 
case where the value of the pledge, or the amount agreed to be lent thereon, 
does not exceed £10), advancing upon any article or articles pawned, or 
offered in pawn, anything but money, or in respect of any such article or 
articles, giving, selling, or exchanging any goods or property in lieu of or 
in return for money. 

P. Fine not exc. £10: recoverable as offence (1). 

S. Id., s. 26. [One Justice].—(13) Any pawnbroker not attending 
when summoned to attend and produce any book, note, voucher, entry, 
memorandum, license, or other paper, before any Justice, or not producing 
to him any book, duplicate, or entry required to be kept by this Act, or 
producing the same in an altered state, and not showing a reasonable excuse 
in that behalf. 

P. Fine not exc. £10: to be recovered as offence (1). 

_S. Id., 8s. 27. [Two Justices].—(14) Licensed pawnbroker receiving 
or taking in, or permitting or suffering to be received or taken in, any 
goods or chattels by way of pawn, pledge, or in exchange, before eight of 
the clock in the forenoon, or after nine of the clock in the evening, 
excepting only until eleven of the clock on the evenings of Saturday 
throughout the year, and the evenings next preceding Good Friday and 
Christmas Day. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., s. 28. [Two Justices.]—(15) Any pawnbroker in any way 





owner’s name or place of abode, or if there be any other reason to suspect that 
such articles are stolen or illegally obtained,—or if any person not entitled to 
redeem any articles in pawn shall attempt to redeem the same,—any pawnbroker 
to whom such articles shall be so offered, or with whom such articles are in pledge, 
may detain such person and the said articles, and may deliver such person into 
the custody of a constable, who shall convey such person and the said articles 
before some Justice, who, if, on examination, he have cause to suspect that such 
articles were stolen or illegally obtained, or that the person offering to redeem the 
same had not any right so to do, may commit such person into custody for such 
time as shall be necessary for obtaining further information; and if, on either of 
the said examinations, it shall appear to the satisfaction of such Justice that the 
said articles were stolen or illegally obtained, or that the person offering to redeem 
the same have not any right so to do, such Justice shall commit the offe 

to any gaol or house of correction, to be dealt with according to law, where the 
nature of the offence shall authorize such commitment by any other law; and 
where it shall not so authorize such commitment, then such commitment shall be 
for an — not exceeding three calendar months, at the discretion of such Jus- 
tice. (S. 31). 

Appeal).—By s. 32, Any person aggrieved by any summary conviction under 
this Act, may appeal therefrom in the manner arovided by 5 W. IV.. No. 22; (see 
“ Appeal,” ante, p. 7): Provided that, in all cases where any penalty imposed is 
recoverable before any Justice or Justices, any Justice to whom any complaint 
shall be made shall summon the party complained — and any Justice is 
empowered to hear and determine the complaint, and adjudge the offender to 
the penalty incurred, although no information in writing shall have been exhibi 
ed; and all such proceedings by summons without information shall be as good 
and valid as if an information in writing had been exhibited. 
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carrying on or exercising his trade or business on any Sunday, Christmas 
Day, or Good Friday. 

.P. Fine not exc £10: to be recovered as offence (1). 

S. 13 Vic., No. 37, s. 32. [Two Justices]—(16) Any pawnbroker in 
any respect offending against this Act, or any provision therein, (where no 
other penalty is specifically imposed). 

P. Fine not exc. £20: to be recovered as offence (1). 





M. 13 Vic., No. 37,8. 14. Bail comp.—(1) Any person forging, 
counterfeiting, or altering, or causing to be forged, counterfeited, or altered, 
any license; or producing or showing any such forged, counterfeited, or 
altered license to any person entitled to demand the production thereof. — 

P. Fine or impr. not exc. 2 yrs., with or without h. 1., or both. 

M. Id., 8.19 Bail comp.—(2) Any person knowingly pawning, pledg- 
ing, exchanging, or otherwise unlawfully disposing of any article belong- 
ing to some other person, without the consent or authority of such owner, 
and with a fraudulent intent. 

P. The same. 

M. 13 Vic., No. 37, s. 20. Bail comp.—(3) Forging or altering any 
duplicate, or uttering, selling, disposing of, or putting off any duplicate so 
forged or altered, (knowing the same to be so forged or altered), with intent 
to defraud. 

P. The same. 

M. Id. Bail comp.—(4) Stealing or unlawfully taking any duplicate 
with a fraudulent intent to deprive the owner thereof, or of any article 
specified therein. 

P. The same. 


PERJURY. (x) 


Perjury is, by Common Law, the assertion of a falsehood upon oath in a 
judicial proceeding respecting some fact material thereto, or to the point to 


(x) Mode of Prosecution for Perjury).—By the decision in R. v. Bartlett, 12 
L. J. M. O., 127, a Justice has no power to commit for perjury at Common Law; 
but now, since Jervis’s Act, 11 & 12 Vic., c. 42, he may do so for any “indictable 
offence.” (See ante, p. 174). Since the latter Act, however, the course of proceed- 
ing in cases of perjury and subornation of perjury has been specially provided for 
by the 16 Vic., No. 18, s. 19, set out ante, p. 231. See “ Justices,” No. 2. Sections 
20, 21, 22, relate to the form of the indictment, &c. No depositions of witnesses will 
be necessary to be taken under the enactment 16 Vic., No. 18, s. 19, as in ordinary 
cases of commitment for trisl; but, if the prosecution should not be made under 
it, it may be commenced in the usual way, by an information, warrant, and depo- 
sitions, as in ordinary cases of indictable offences. A Form of commitment for 

rjury before Justices in Petty Sessions will be found among the Forms post, 

art II. The frequency of prosecutions for perjury by unsuccessful litigants in 
this Colony, indicates the necessity of requiring some kind of certificate by the 
presiding Judge, &c., before whom the alleged perjury is said to have been com- 
mitted, that there is reasonable cause for commencing the prosecution. It is to be | 
feared that, as the law is at present, such prosecutions are not uncommonly mere 
— of intimidation or revenge. See the recent Imperial Act, 22 & 23 

ic., ©. 17. 

Where more than one offender is char there must be separate examinations., 
as tho words uttered by one cannot possibly be applied to those which proceed from 

x 3 
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be decided in such proceeding, the characteristic of this offence being not, 
the violation of the religious obligation of an oath, but the injury done to 
the administration ef public justice by false testimony. For “ the law 
takes no notice of any perjury but such as is committed in some Court of 
Justice having power to administer an oath, or before some Magistrate, 
or proper officer invested with a similar authority, in some proceeding 
relative to a civil suit or a criminal prosecution.” (4 BI. C., 137). It 
esteems all other oaths unnecessary at least, and therefore will not punish 
the breach of them. (R. v. Phillpotts, 2 Den. C. C., 306; R. v. Millard, 
1 Dears., 166). 

N.B.—The oath must be taken,—1. In a judicial proceeding ; 2. Before 
a competent jurisdiction; 3. It must be material to the question depending ; 
4, It must be false, or not known by defendant to be true; and 5, It must 
be taken deliberately and intentionally, 


M. at Com. Law. Bail disc.—(1) Perjury and subornation of perjury 
at Common Law. 


P. Fine and impr. (with h. 1., 3 G. IV., c. 114), and Os G. II., c. 25, 
8. 2), tr. or impr. and h. l. for not exe. 7 yrs.; and the Court may direct 
the offender to be kept to h. l. in irons for not exc. the first 3 yrs. of hig 
sentence. (11 Vic., No. 34, s. 1). 


M. 5 Eliz.,c.9,8.3. Bail dise. (See 16 Vic., No. 18, s.19).—{2) Per- 
jury by statute. 
P. The same. 


Mem.—There are various other offences of this character, punishable 
under particular Statutes. 


PERSONATION. 
See “ BRIBERY,” “ MUNICIPALITIES,” “ ELECTORAL Act.” 


PIRACY. (L) 
F. at Com. Law. Bail dis--—(1) At Common Law. (4 Bl. €., 72). 





another. See Young v. R., (3 T. R., 103, 104); R. v. Phillips, (2 Stra., 921); 3 
Hawk., c. 25, 8. 89. 

False Oath, or Affirmation, or Declaration, punishable ].—By 16 Vic., No.1, s. 18, 
In all cases in which an oath or affirmation shall be authorized to be adminis- 
tered or taken, any false evidence given by a party to whom such oath shall have 
been adininistored, or who shall have made such affirmation, shall be deemed te 
be a misdemeanor, and punishable as perjury; and in all cases where a solemy 
declaration shall be required to be taken, or authorized to be received, a false de- 
claration made by any person shall be deemed to be a misdemeanor, and puniahable 
with fine or imprisonment, at the discretion of the Court before which such mis 
demeanor shall have been tried. 

(L) Piracy at Common Law and by Statute).—The offence of Piracy at Common 
Law is nothing more than robbery upon the high seas ; but, by Statutes passed at 
various times, and still in force, many artificial offences have been created. (Booth- 
by’s — 2nd ed., p.347). Those other offences which are declared piracy are: 
acts of hostility by a subject of this realm against a subject at sea, under colour 
of a foreign commission; (11 & 12 Will. TII., c, 7, 8.8; 18 Geo. IL, c. $8, s. 1); 
forcibly boarding a merchant ship, and throwing overboard or destroying the 
goods; trading with pirates, or fitting out a vessel for that purpose; (8 Gea L, 
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P. The same as if a robberv committed on land, (7 & 8 G. IV., o. 28, 
s. 2, & 1 Vic., c. 87, 8.5). See “ Larceny.” 

F.7 W.1V.& 1 Vic., ¢. 38, 8.2. Bail disc.(2) See Note (L). 

Whosoever with intent to commit, or at the time of, or immediately 
before or after, committing the crime of Piracy in respeet of any ship of 
vessel, shall assault with intent to murder any person on board of or 
belonging to sach ship or vessel, or stabbing, cutting, or wotnding such 
person, or doing any act whereby the life of a person may be endangered. 

P. Death. 

F. Id., s. A. Bail ditc.—(3) Accessory after the fact. 

P. Impr. not exe. 2 yrs., h. l. and s. c. See “ Admiralty,” p. 4 


POISON (ADMINISTERING). 
See “ Arrempts to Murer,” &c., ante, p. 28. 


POLICE (LAND) ACTS. (x) 
The operation of these Acts ts limited to Parramatta, Windsor, Matt- 


c. 24,8. 1); Master or seamen running away with the ship or goods, or laying 
violent hands on, or confining the Master, or making a revolt in the ship, (11 & 
12 Will. III., o. 7, 8.9); dealing in slaves upon the high seas, or in any place 
where the Admiral has jurisdiction, except as mentioned, (5 Geo. IV., o. £13) ;— 
these offences are now punishable by 7 Will. IV., & 1 Vic., c. 83, s. 3., by transp. 
life—15 years; or impr. not exc. 3 years, h. 1. and s.c. (Oke, S., 600). 

(x) 2 Vic., No. 2. Justice to suppress Riots, $c.}—By s. 3, It shall be the dut 
of all Justices to suppress all tumatts, riots, affrays, or hes of the al 
public nuisances, vagrancies, and offences against the law; and to uphold all re- 
gulations established by competent authority for the management, &c., of convicts. 

Regulation of Police].—See ‘‘ Constable,’ ante, p.70, and 16 Vic., No. 33, repeal- 
ing ss. 4 & 5 of Police Act. 

Powers of Police).—Anyone belonging to the Police Force may apprehend any 

rson he shall find drunk in the streets or public places of the said towns, at any 

ur of the day, and may convey him (or her) before a Justice of the Peace to be 
dealt with according to law; and may apprehend all loose, idle, drunken, or disor- 
derly foe whom he shall find, between sunset and the hour of eight in the fore- 
noon, lying or loitering in auy street, highway, yard, or other place within the said 
towns, and not giving a satisfactory account of themselves; and may deliver any 
person so apprehended into the custody of the constable appointed under this Act 
who shall be in attendance at the nearest watch-house, in order that such person 
mend be secured until he can be brought before a Justice of the Peace, to be dealt 
with according to law, or to give bail for his appearance before a Justice of the 
Peace, if the constable shall deem it prudent to take bail in the manner hereinafter 
mentioned. (S. 6). 

Constables attending at the watch-house in the night may take bail by recognizance 
from persone brought before them for petty misdemeanors].—S.7. Where any 
person found lying or loitering about as aforesaid, or charged with any petty 
misdemeanor, be bronght, without a Justice’s warrant, info the custody of 
any constable appointed under this Act during his attendance in the night-time 
at any watoh-house within any of the said towns, it shall be lawful for such 
constable, if he shall deem it prudent, to take bail by recognizance, with or without 
sureties as the said constable shall think fit, without fee or reward from such 
person: conditioned that such person shall appear for examination before a Justice 
at some place to be specified in the recognizance, at the hour of ten in the forenoon 
next after such recognizance shal} be taken, unless the hour fall ona Sunday, 
Christmas Day, or Good Friday, and in that case at the like hour on the succeeding 
day ; and every recognizance so taken shall be ef equal obligation on the partics 
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land, Bathurst, and all other towns to which, by Proclamation, ii has been 
extended. (S. 64). 

S. 2 Vic., No. 2, 8.8. [One Justice].—(1) Any person assaulting or 
resisting any person belonging to the Police Force of any of the said 
towns in the execution of his duty under this Act, or aiding or inciting 
a person so to assault or resist. 

. Fine not exc. £5: to be paid forthwith, or within a time to be 
ordered by the Convicting Justice; in default of payment, distress; on 
failure of distress, impr. not exc. 7 days, where the fine and costs do not 
exc. 103.; 14 days, where they do not exc. £1; 1 cal. m., where they do 
not exc. £5; 2 cal. m., where they do not exc. £10; and 3 cal. m., 
where they are of any greater amount, —unless the fine and costs are sooner 
paid; or if it appear, at time of conviction, that there are not sufficient 
goods whereupon the said fines may be levied, there shall be no sale, but 
impr. for such time and in such manner as above. (S. 60). 

S. Id. 8. 9. ae Justice].—(2) Any victualler or licensed publican, 
or other person, knowingly harbouring or entertaining any man belonging 
to the Police Force, or permitting such man to abide or remain in his house, 
shop, room, or other place, during any part of the time appointed for his 
being on duty elsewhere. 

P. Fine not exc. £5: to be recovered as offence (1). 

S. Id., s. 10. [One Justice|.—(3) Any person trading or dealing, or 
keeping open any shop, store, or other ples (except as in Note (xN), for 
the purpose of trade or dealing on the Lord’s Day. 

P. Fine £3—£1 : recoverable as offence (1). 

S. Id., s. 11. [One Justice].—(4) The owner or occupier of any 
public billiard-room, or other place of amusement, permitting or suffering 
anyone to play in his house or premises any game on Sunday. 

P. Fine £5—£3: recoverable as offence (1). (0) 


entering into the same, and liable to the same proceedings for the estreatin 
thereof, as if the same had been taken before a Justice; and the constable shail 
enter into a book to be kept for that purpose in every watch-house, the name, 
residence, and occupation of the party, and his surety or sureties, (if any), entering 
into such recognizance, together with the condition thereof, and the sums res 
tively acknowledged, and shall lay the same before such Justice aa shall be present 
at the time and p when and where the party is required to appear; and if the 
party does not appear at the time and place required, or within one hour after, the 

ustice shall cause a record of such recognizance to be drawn up and signed by 
the constable, and shall return the same to the next General Quarter ions, 
with a certificate at the back thereof, signed by such Justice, that the has 
not complied with the obligation therein contained; and the Clerk of the Peace 
shal] make the like estreats and schedules of every such recognizance, as of 
recognizances forfeited in the Sessions of the Peace; and if the party not appear- 
ing shall apply, by an rson on his behalf, to postpone the hearing of the 
charge against him, said: the Justice shall consent thereto, the Justice shall be at 
liberty to enlarge the recognizance to such further time as he shall appoint; and 
when the matter shall be heard and determined cither by the dismissal of the case, 
or by binding the party over to answer the matter thereof at the Sessions, or 
otherwise, the recognizance for the appearance of the party before a Justice shall 
be discharged without fee or reward. 

(x) Except the houses or shops of batchers, bakers, fishmongers, aud green- 
grocers, until ten in the forenoon ; and of bakers, between the hours of one and 
two in the afternoon ; and of apothecaries, at any hour. 

(0) Any Justice appointed under this Act may and is horeby required to dis- 
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S. Id., 8.12. [One Justice|.—(5) Any person damaging any public 
building, wall, parapet, sluice, bridge, road, street, sewer, watercourse, or 
other public property. 

P. Costs of repairing the same. 

S. Id., 8. 12. [One Justsce].—(6) The same offence, being wilfully 
done. 

P. Fine £20—£5: recoverable as offence (1). 

S. Id., 8.13. [One Justice].—(7) Any person casting any filth or 
rubbish into any watercourse, sewer, or canal, or obatructing or diverting 
from its channel any public sewer or watercourse. 

: P. Fine £5—4£1,—recoverable as offence (1),— and the costs of 
removing such filth or obstruction, or of restoring such watercourse or 
canal to its proper channel. 

S. Id., 8.14. [One Justice].—(8) Any person injuring any public foun- 
taiu, pump, cock, or water-pipe, or any part thereof. 

P. The cost of repairing the same. 

S. Id., 8. 14. [One Justice].—(9) The same, wilfully done. 

P. Fine £20—£1: recoverable as offence (1). 

S. Id., s. 14. [One Justice].—(10) Any person having in his posses- 
sion any private key for the purpose of opening any cock, or in any 
manner clandestinely or unlawfully appropriating to his use any water 
from any public fountain or pipe. 

P. Fine £20—£5: recoverable as offence (1). 

S. Id., 8.14. [One Justice].—(11) Any person opening or leaving 
open any ' cock of əny public fountain or pump, so that the water shall or 
may run to waste. 

P. Fine £2—5s.: recoverable as offence (1). 

S. Id., s. 14. [One Justice].—(12) Any person washing any clothes 
at any public fountain or pump. 

P. Fine £1—5s.: recoverable as offence (1). 

S. Id., 8.15. [One Justice]|—(13) Any person or persons in any street 
or public place, beating or dusting any carpet, or flying any kite, or driv- 
ing any carriage for the purpose of breaking, exercising, or trying horaes,— 
or riding any horse, mare, or gelding, for the purpose of airing, exercising, 
trying, showing, or exposing such horse, mare, or gelding for sale, (other- 
wise than by passing through such streets or public places) ;—or throwing, 
casting, or laying,—or causing, permitting, or suffering to be thrown, cast 
or laid, or to remain, any as sakes, rubbish, offal, dung, soil, dead animal, 
blood, or other filth or annoyance, or any matter or thing, in or upon the car- 
riage-way or footway of any such street or other public place ;—or killing, 
slaughtering, dressing, scalding, or cutting up any beast, swine, calf, sheep, 
lamb, or other cattle, in or so near to any of the said streets or other public 
places as that any blood or filth shall run or flow upon or over, or be on, 
any or either of any such carriage or footways ;—or running, rolling, 


perse, or cause to be dispersed, all persons — together on Sunday in any 
public or open place for the purpose of gambling or playing at any game; and to 
take and seize, or cause to fe taken and seized, any implements, instruments, or 
animals used, or intended to be used, therein, and to destroy or carry away the 
same; and all persons actually gambling or playing as aforesaid shall be prose- 
cuted according to law. 
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driving, drawing, placing,—or causing, permitting, or suffering to be run, 
rolled, driven, drawn, or placed upon any of the said footways of any 
street or public place, any waggon, cart, dray, sledge, or other carriage, 
or any wheel, wheelbarrow, handbarrow, or truck, or any hogshead, 
cask, or barrel ;—or wilfally leading, driving, or riding any horre, ass, 
mule, or other beast upon any of the footways aforesaid. 

P. Fine £2—5s.: to be recovered as offence (1). 

S. Id., 8.16. [One Justice].—(14) Any person setting or placing, 
or causing or permitting to be set or placed, any stall-board, chopping- 
block, show-board, (on hinges or otherwise), basket, wares, merchandise, 
casks, or goods of any kind whatsoever ;—or hooping, placing, washing, 
or cleansing, or causing to be hooped, placed, washed, or cleansed, any 
pipe, barrel, cask, or vessel, in or upon or over any of the carriage of 
foot-ways in any streets or public places ;—or setting out, laying, or placing, 
or causing or procuring, permitting, or suffering to be set out, laid, or 
placed, any coach, cart, wain, waggon, dray, wheelbarrow, handbarrow, 
sledge, truck, or other carriage, upon any of the said carriage-ways, 
except for the necessary time of loading or unloading any cart, wain, 
waggon, dray, sledge, truck, or other carriage ;—or taking up or setting 
down any fare, or waiting for passengers when actually hired, or harness- 
ing or unharnessing the horses or other animals from any coach, cart, 
wain, waggon, dray, sledge, truck, or other carriage;—or any persoa 
setting or placing, or causing to be set or placed, in or upon or over any 
of the said carriage or foot-ways, any timber, stones, bricks, lime, or 
other materials or things for building whatsoever, (unless the same shall 
be enclosed, as hereinafter is directed), or any other matters or things 
whatsoever ;—or hanging out or exposing, or causing or permitting to be 
hung out or exposed, any meat or offal, or other thing or matter whatso- 
ever, from any house or other buildings or premises over any part of either 
or any of such foot-ways or carriage-ways, or over any area or areas of 
any houses or other buildings or premises, or any other matter or thing 
from and on the outside of the front or any other part of any hoaee or 
houses, or other buildings or premises, over or next unto any such street or 
public place, and not immediately removing all or any such matters or 
things, being thereto required by any Justice of the Peace or by asy 
police constable appointed under this Act, and not continuing and keeping 
the same so removed; or any person having,—in pursuance of any such 
requisition as aforesaid, removed or eaused to be removed any such stall- 
board, show- beard, chopping-block, basket, wares, merchandise, casks, 
goods, coach, cart, wain, waggon, dray, wheelbarrow, handbarrow, sledgo 
truck, carriage, timber, stones, bricks, lime, meat, offal, or other matters 
or things, and at any time thereafter again settmg, laying, or placing, 
exposing, or putting out, or causing, procuring, permitting, or suffering te 
be set, laid, placed, exposed, or put out, the same, or any of them, er any 
other stall-board, show-board, chopping-block, basket, wares, merchandise, 
goods, timber, stones, bricks, lime, coach, cart, wain, waggon, dray, trnek, 
wheelbarrow, handbarrow, sledge, meat, offal, or other things or matters 
whatsoever, (save and except as aforesaid), in, upon, or over any of the 
carriage or foot-ways of or next unto any streets or public laces as 
aforesaid. 
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P. Fine £2—5s.: recoverable as offence (1). (P) (Q) 
S. Id., 8. 19. (One Justice].—(15) Any person discharging any fire- 





(P) By s. 16, It shall be lawful for any Justice or Police Constable appointed under 
this Act, without any warrant or other authority than this Act, to seize any such stall- 
board, show-board, chopping-block, basket, wares, merchandise, cask, goods, coach, 
cart, wain, waggon, dray, wheelbarrow, handbarrow, sledge, truck, or other car- 
riage, together with the horses, asses, mules, or other animals, if any shall be 
thereunto belonging, with the harness, gear, and accoutrements thereof, or any 
such timber or other materials or other matters or things aforesaid, or any of 
them; and, in case any of the goods, wares, or merchandise so seized shall be 
perishable or shall be articles of food, then the same shall be immediately forfeited, 
and the person who shall seize the same shall deliver the same, or cause the same 
to be delivered, to the Storekeeper of the Benevolent Society for the time being, 
and where no Benevolent Society is established, such articles may be disposed of 
towards any charitable purpose; but, otherwise, such Justice or police constable 
as aforesaid shali cause the aforesaid articles or animals, materials, or other things 
so seized, and not being of a perishable nature, to be removedto any pee ap- 

inted for the reception thereof, or otherwise to such place as he or they shall 
judge convenient, giving parole or written notice of such place whereunto the 
same shall be removed, unto the owner, driver, or other person having interest 
in the things so seized and removed, if he shall be then and there present; 
and the same shall be there kept and detained until such person interested therein, 
as aforesaid, shall cause to be paid the pe in which he shall be convicted, 
together with the charges for taking and removing the same, and of keeping such 

if any; and, in case the goods, carriages, horses, animals, materials, or 
other things so removed, (not being perishable or articles of food), shall not be 
claimed, and the said penalty and charges be paid, within five days next after such 
removal thereof, then and in every such case it shall be lawful for the said Justice 
to order the same to be appraised and sold, and the overplus of the money arisin 
from such sale shall be paid to the owners thereof, after deducting the sai 
nalty, and such costs, charges, and expenses attending such seizing, removing, 
ae , appraising, and selling the same, as said Justice shall ascertain and 
ow. 

(Q) Nuisances or Annoyances, Causing.— Exceptions }.— By 8.17, In all cases 
where by this Act it may be directed, required, and provided that any person set- 
ting or placing any stall-board, chopping-block, basket, merchandise, wares, pipes, 
barrel, cask, or vessel, goods, timber, stone, bricks, lime, or any other materials, 
matters, or things,—or caasing or procuring the same, or any of them, to be placed. 
or set upon any of the carriage or foot-ways, or otherwise, contrary to the regu- 
lations herein contained, in any streets or public places within any of the said 
towns ;—or that any person or persons — placing any coach, cart, waggon, 
dray, wheelbarrow, handbarrow, sledge, truck, or other carriage in or upon or 
over ay of the carriage or foot-ways in any street or public place within any of 
the said towns,—or procuring or causing the same to be so set or placed, s 
have notice and be required to remove the same previous to such person being 
subject or liable to the penalty imposed by virtue of this Act, and to the seizure, 
forfeiture, appropriation, appraisement, or sale of any such goods, materials, mat- 
ters, or other things, coaches, carts, waggons, drays, wheelbarrows, handbarrows,, 
sleiges, truoks, or other carriages, in manner directed by this Act, then, if any 
person or persons shall set or place any goods, materials, matters, or other things, 
or shall set, place, or drive any coaches carts, waggons, drays, wheelbarrows, 
handbarrows, sledges, trucks, or other carriages upon or over the said carriage or 
foot-ways, or any of them, or part of them, at any time subsequent to his 
having received such notice ;—or having been required to remave the same, or any 
other goods, materials, matters, or things, or any other coaches, carts, waggons, 
drays, wheelbarrows, handbarrowa, aledges, trucks, or other carriages from off the 
said lege or foot-ways, or any of them, shall cause or permit the same, or any 
of them, to be placed or set by his servants, or by any person employed by him : 
—in any and every such case it shall not be necessary or requisite that = ustice 
or police ounatable as aforesaid, sesing such offence committed again, shall require 
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arms without lawful cause, or letting off any fire-works in any street or 
public place. 

P. Fine £5—10s.: recoverable as offence (1). 

S. Id., 8. 20. [One Justice].—(16) Any person burning any shavings 
or other matters or things in any street or public place. s 

P. Fine £2—5s.: recoverable as offence (1). 

S. Id., 8.21. [One Justice].—(17) Any person bathing near to or 
within view of any public wharf, quay, bridge, street, road, or other 
place of public resort, between the hours of six o'clock in the morning and 
eight in the evening. See “ Indecency,” “ Vagrant.” 

P. Fine not exc. £1: recoverable as offence (1). 

N.B.—Any constable may arrest without warrant any person found 
bathing against the provisions of this section. (S. 21). 

S. Id., 8. 22. [One Justice].—(18) Any individual offending against 
decency, by the exposure of his or her person in any street or public place, 
or in the view thereof. See “ Indecency,” “ Vagrant.” 

P. Fine £10—£5: recoverable as offence (1). 

N.B.—Constable or other person may arrest any person found tn the 
act of committing this offence. 

S. Id., s. 23. [One Justice].—(19) Any person whosoever breeding, 
feeding, or keeping any kind of swine in any house, building, yard, garden, 
or other hereditaments, situate and being in or within forty yards of any 
street or public place; or suffering any kind of swine, or any horse, ass, 
mule, sheep, goat, or other cattle belonging to him, or under his charge, 
to stray or go about, or to be tethered or depastured in any street or 
public place. 

P. Fine £2—5s.: to be recovered as offence (1). 

S. Id., 8. 24. | Two Justices].—(20) Every owner or occupier of pre- 
mises wherein any nuisance shall exist, neglecting to remedy or remove 
such nuisance, pursuant to notice, (R) and to the satisfaction of the Justices. 


the removal of such goods, materials, matters, or other things, or coaches, carts, 
waggons, drays, wheelbarrows, handbarrows, sledges, trucks, or other carriages; 
but the same, or any of them, being so set or placed in, upon, or over the said 
carriage or foot-ways, or any part of them, contrary to the directions of this Act, 
shall and may be seized, forfeited, removed, applied, detained, appraised, or sold 
in manner herein provided as to any other goods, materials, matters, or things; 
and the person so committing the said offence, and the owner of the goods, mate- 
rials, matters, or things, or coaches, carts, waggons, drays, wheelbarrows, hand- 
barrows, sledges, trucks, or other carriages, which shall be so placed or driven, 
and the master or employer of the person so offending, shall be subject and liable 
to the same penalty, forfeitures, proceedings, charges, and punishments as if such 
person so offending had neglected or refused to remove the said goods, materials, 
matters, or other things, or coaches, carts, waggons, drays, wheelbarrows, hand- 
barrows, sledges, trucks, or other carriages, when required to do so under and by 
virtue of this Act, and although the said notices or requisitions shall not have 
been again given or repeated to the person committing or directing or permitting 
such offences, or any of them; anything in this Act to the contrary thereof in 
anywise notwithstanding: Provided that nothing in this Act shall prevent any 
person from placing an awning in front of any shop or house, so that it be at least 
seven feet above the foot-way, and the posts be placed close to the curb-stone or 
outer edge of the foot-way. (8. 18). 

(R) By this section, (24), in case any privy, hog-stye, or any other matter or 
thing which shall be at any time in any place within any of the said towns, shall 
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P. Fine £10: to be recovered as offence (1). 

S. Id., 8. 25. [One Justice].—(21) Any owner or occupier of any 
house or place, neglecting to keep clean private avenues, passages, 
yards, and ways within the said premises, so as by such neglect to cause 
a nuisance by offensive smell or otherwise. 

P. Fine £2—10s.: to be recovered as offence (1). 

S. Id., 3.26. [One Justice].—(22) Any butcher, or the owner or 
occupier of any shamble or slaughter-house, obstructing or molesting any 
Justice or constable authorized by writing in the inspection thereof, or 
refusing or neglecting to comply with their directions (s) within a reason- 
able time. 

P. Fine £2—10s.: to be recovered as offence (1). 

S. Id., s. 27. (One Justice].—(23) Any person hauling or drawing, 
or causing to be hauled or drawn, on any part of the streets or public 
places, any timber, stone, or other thing otherwise than upon wheeled car- 
riages ;—or suffering any timber, stone, or other thing which shall be carried 
principally or in part upon wheeled carriages, to drag or trail upon any 
part of such street or public place to the injury thereof, or to hang over 
any part of such carriage so as to occupy or obstruct the street beyond the 
breadth of the said carriage. 

P. Fine £2,—to be recovered as offence (1),—over and above the 
damages occasioned thereby. 

N.B.—Any constable may apprehend any person he shall find in the act 
of committing any such offence. 

S. Id., 8.28. [One Justice].—(24) The owner or occupier of any 
house, building, or premises, having any iron or wooden rails or bars over 
the areas or openings to any kitchens or cellars or other part of the aaid 
house, building, or premises, beneath the surface of the footway of any 
streets or public places, or having any doorway or entrance into the base- 
ment or cellar story thereof, and not keeping the same or the rails of 
such kitchens or — in sufficient and good repair, or not safely and 
securely guarding and constantly keeping the same securely guarded by a 


be or become a nuisance to any of the inhabitants thereof, then it shall be lawful 
for any two Justices, upon complaint thereof made to them by any such inha- 
bitants, and after due investigation of such complaint, by notice in writing, to 
order that any or every such privy, hog-stye, or other matter or thing, being a 
nuisance, shall be remedied and removed within seven days after such notice shall 
have been given to the owner or occupier of the premises wherein such nuisance 
shall exist, or shall have been left for such owner or occupier at his or her last or 
usual place of abode, or on the said premises; and it shall also be lawful for such 
Justices to indict for such nuisance such person neglecting or disobeying such 
notice, at the next Quarter Sessions to be held within any of the said towns, and, 
if convicted, such nuisance shall be removed, taken down, and abated, according 
to law with regard to public or common nuisances; and the offender shall be 
subject to such punishment as the Justices assembled at Quarter Sessions within 
any of the said towns shall direct. (S. 24). 

és) For preserving cleanliness and health, it shall be lawful for any Justice 
appointed under this Act, and for any constable authorized by any writing under 
the hand of any such Justice, whenever and as often as either of them s seo 
occasion, to inspect the butchers’ shambles and slaughter-houses in any of the 
said towns for which he or either of them shall be so respectively appointed, and 
to give such directions concerning the cleansing the said shambles, &c., buth 
within and without, as to him shall seem needful. (S. 26). 
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rail or rails, or covering the same over with a strong flap or trap-door, 
according to the nature of the case, and so as to prevent danger to any 
persons passing and re-passing ;—or any such owner or occupier leaving 
open or not sufficiently and substantially covering and keeping covered 
and secured any coal-hole, or other hole, funnel, trap-door, or cellar-flap 
belonging to or connected with his or her house, building, or premises, 
(save and except only during such reasonable times as any coals, woed, 
casks, or other things shall be putting down or taking up out of any sach 
vault or basement story, or during such reasonable times as the flap, trap- 
door, or covering thereof ehall be altering, repairing, or amending) ;—or 
such owner or occupier not repairing, and from time to time keeping in good 
and substantial repair, to the satisfaction of the Justice appointed 

this Act, all and every or any such iron or wooden rails, guard-rails, flape, 
trap-doors, and other covering. 

P. Fine £5—£2: recoverable as offence (1). 

S. Id., s.29. [One Justice].—(25) Any person making amy cellar or 
any opening, door, or window in or beneath the surface of the footway of 
any street or public place. 

P. Fine £5,—recoverable as offence (1),—over and above the expense 
of remedying or removing any such cellar, &c., made contrary to the 
visions hereof,—such expense to be assessed and allowed by such Justice. 

S. Id., s. 30. [One Justice].—'26) Any person having any such well 
ax hereby mentioned, (s. 30), and failing to cover and secure the same in 
the manner and within the time hereby required and directed. (T) 

P. Fine 2s. 6d. for every day that such well shall remain open aad 
uncovered contrary to the provisions of this Act: to be recovered as 
offeace (1 

S. Id., 8.31. | One Justice].—(27) Any person or persons digging or 
making, or causing to be dug or made, any hole, or leaving or causing to 
be left any hole before any vacant ground, or before or behind or on the 
side of any house or other tenement or building ereeted, or being erected, 
or about to be erected in and adjoining to any street or public place 
formed, or to be formed, ur forming, for the purpose of making any vauit, 
or the foundation to such houses or other buildings, or for any other 
purpose whatever, and not forthwith enclosing the same in a good and 
sufficient manner to the satisfaction of the Police(v) Magistrate of the 
said town respectively ;—or keeping up, or causing to be kept up and con- 
tinued, any such enclosure for any time longer than absolutely necessary im 


(T) Every person who shall have a well situate between his or her dwelling- 
house, or the appurtenances thereof, and any street or footway within the limits 
of any of the said towns, or at the side thereof, or in any yard or place open or 
exposed to such street or footway, shall cause such well to be securely and per- 
manently covered over, and shall not be at liberty to open the same or draw water 
therefrom unless by a pump fixed closely and securely therein. (8. 30). 

(v) 2 Vie, No. 2, is repealed as to regulation of Police, by 14 Vic., No. 3%. 
11 Vic., No. 44, enacts, That every Justice of the Peace shall have the same power 
and authority within the limits of any of the said country towns near to his resi- 
dence as he would have if he had been duly appointed to execute duties of Police 
Magistrate within such town: Provided that this does not apply to any such 
town in which there may be now or hereafter a duly appointed Police Magistrate 
in the performance of the duties imposed by 2 Vio., No, 2. | 
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the opinion of the said Magistrate, or (when thereunto required by the 
said Magistrate) neglecting well and sufficiently to fence or enclose any 
such hole, or area, or space opened or left open, and intended for an area, 
foundation, or any other purpose whatsoever, in front of, or behind, or on 
the side of any such vacant ground, house, or other tenement or building in 
and adjoining to any such street or public place formed, or forming, or to be 
formed, within twenty-four hours after he or they shall be required to do 
so by the said Magistrate, and in the manner and with such materials as 
he shall direct, and to his satisfaction; and not placing a light upon the 
said enclosure, and keeping the same constantly burning, from sunset to 
sunrise, during the continuance of such enclosure. 

P. Fine £5—£2 : to be recovered as offence (1). 

S. Id., 8.32. [One Justice].—(28) The owner or occupier of any 
house or building neglecting to provide such house, &c., with gutters, or 
to be otherwise so constructed as to prevent rain from dropping from the 
eaves thereof upon any part of the footway of any street or publie place 
within any of the said towns. 

P. Five 5s. for every day that the same be not prevented or remedied, 
by gutters or otherwise: to be recovered as offence (1). 

S. Id, 8. 33. [One Justice |.—(29) Any person or persons driving, or 
causing to be driven, any cart or other carriage with any night soil or 
ammoniacal liquor therein through or in any of the streets or publie places, 
between the hours of five o'clock in the morning and ten o'clock at night, 
or filling any cart or other carriage so as to turn over or cast any night 
soil, ammoniacal liquor, slop, mire, or channel dirt, or filth in or upon any 
of the aaid streets or other public places. 

P. Fine £5: to be recovered as offence (1) 

N.B.—Any person may apprehend the offender without other warrant 
than the authority of this Act, and convey him before a Justice. Provided 
the offender cannot be apprehended, the owner of such cart or carriage tn 
which such night-soil, §c., shall be put or placed, and also the employer of 
the offender, shall be liable to and forfeit and pay such penatty as aforesaid. 

S. Id., 8.34. [One Justice].—(30) Any person emptving or beginning 
to empty any privy, or taking away night-soil from any house or premises, 
within the streets or public places, or coming with carts or carriages for 
that purpose, except between the hours of ten at night and five in the 
morning ;—or putting in or casting out of any cart or tub or otherwise, 
any night-soil in or near any of the streets or public places. 

P. Impr. not exc. 30 days: to be computed from day of commitment. 

N. D. Jt shall be lawful for any constable, (and he is hereby strictly 
charged so to do), or for any other person whoever, without any warrant or 
other authority than this Act, to apprehend and convey any person or per- 
sons found committing any of the said offences, or either of them, to any 
watch-house, or any other place of confinement or security, and thence to 
convey him or them, as soon as conveniently may be, before some Justice. 
The owner of any carts, carriages, horses, or beasts employed in and about 
emptying and removing such night-sotl, or coming for that purpose, (save 
and except within the hours hereby allowed), or the employer of any person 
who shall so put or cast out any such mght-soil, shali forfeit and pay the 
sum of £5 for every such offenee. 
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S. Id., s. 35. [One Justice].—(31) Any person wantonly or mali- 
ciously breaking or injuring any lamp or lamp-post, or extinguishing any 
lamp ret up for public convenience. 

P. Fine £5—£1,—to be recovered as offence (1),—over and above ex- 
pense of repairing injury committed, to be estimated by the Justice. 

N.B.—Any constable may setze any person found committing any such 
offence, and convey to nearest watch-house. 

S. Id., s. 36. (One Justice].—(32) Any person throwing or causing 
to be thrown any dead animal into any street, lane, road, or other public 
place within the limits of any of the said towns, or into any river, creek, 
or other stream flowing through, by, or along any such street, lane, road, 
or other public place within the same; or leaving, or causing to be left, 
the same upon the shores thereof. 

P. Fine £1—5s.: to be recovered as offence (1). 

N.B.—Constable may arrest as under s. 35, or take before Justice. 

S. Id., s. 37. [One Justice].—(33) Any person blasting, or causing 
to be blasted, any rock within the limits of any of the said towns, without 
giving notice, in writing, twenty-four hours previously, to the (Note v) 
Police Magistrate, (who shall appoint a time, &c.), or not conforming to 
such directions given to him by the said Magistrate as he may deem ne- 
cessary for the public safety. 

P. Fine £20—£10: to be recovered as offence (1) 

N.B.—The Police Magistrate shall appoint a time when the blasting may 
take place, and give such other directions as he may deem necessary for the 
public safety. 

S. Id., s. 38. | One Justice].—(34) Any person forming, digging, or 
opening any drain or sewer, or removing, or causing to be removed, any 
turf, clay, sand, soil, gravel, stone, or other material used in the formation 
of the streets, in and from any part of the carriage or foot-ways, without 
leave first had and obtained from the Police Magistrates; or wantonly 
breaking up or otherwise damaging the said carriage or foot-ways. 

P. Fine £5—£1: to be recovered as offence (1). 

S. Id., s. 39. [One Justice|.—(35) The driver of any waggon, wain, 
cart, or dray of any kind, riding upon any such carriage in any street or 
public place, and not having any person on foot to guide the same, (light 
carts drawn by one horse and guided with reins only excepted) ;—or the 
driver of any carriage wilfully being at such a distance therefrom, or in such 
a situation whilst it is passing on such street or public place that he cannot 
govern the horses or cattle drawing the same;—or any person riding on the 
shaft of any waggon, &c.;—or the driver of any waggon, &c., or other 
carriage, meeting any other carriage, and not keeping his waggon, &c., on 
the left or near side of the road ;—or any person in any manner wilfully 
preventing any other person from passing him, or any carriage under his 
care, upon such street or public place ;—or, by negligence or misbehaviour, 
preventing, hindering, or interrupting the free passage of any carriage or 
person in or upon the same. 

P. Fine £2—10s. : to be recovered as offence (1). 

N.B.—Any constable or other person may apprehend any person so 
offending, &c., and convey before Justice. 

S. Id.,s.40. (One Justice]—(36) Any person riding or driving 
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through any street or public place within any of the said towns, so 
negligently, carelessly, or furiously, that the safety of any other person 
shall be actually endangered. See “ Carriages,’’ p. 56. 

P. Fine £10—-£2: to be recovered as offence (1). 

S. Id., 8.41. [One Justice].—(37) Any person posting or otherwise 
affixing any placard or other paper upon any wall, house, or building, or 
defacing any such wall, &c., by chalk or paint, or otherwise. 

P. Fine 10s.: to be recovered as above, (upon the complaint of the 


owner or occupier of any such wall, §c.) 
N.B.—By 2 Vic., Nu. 3, amending 4 W. IV., No. 7, the penalty for the 


like offence in ‘the Town and Port of Sydney,’ is any sum not exc. £1. 
S. Id., s. 43. [One Justice].—(38) Any person pulling down, destroy- 
ing, defacing, or injuring any marks, marking the limits of the said 


towns. (w 

P. / — fine £5; (2nd offence), fine £10; (3rd and subsequent 
offence), fine £20: to be recovered as offence (1). 

S. Id., 3.44. [One Justice].—(39) Any person wilfully obstructing or 
hindering the Police Magistrate (Note v) of each town, or any of his 
assistants, in perambulating the limits of said town. 

P. Fine £5: to be recovered as offence (1). 

N.B.—The Police Magistrate of each town shall perambulate, with 
proper assistants, the said limits on some convenient day in Easter week in 
each and every year, and shall make a record thereof, to be filed and kept 
in the office of the Clerk of the Peace for each town. 

S. Id.,s.48. (x) [One Justice ].—(40) Any person erecting or rebuilding 


(w) The Surveyor-General and his Deputy shall set out and mark with sufficient 
marks the limits of the said towns, subject to the Governor's approval; and upon 
publication of description of the boundaries in the Government Gazette, the same 
shall be deemed to be the limits of the said towns respectively ; and neither the 
Surveyor- (eneral nor his assistants nor deputies shall be deemed to commit 
any trespass by entering on private property to erect, uphold, or repair the said 
marks. (S. 43). 

(x) Ss. 45, 46,—by which the Surveyor-General or his Deputy shall set out the 
breadth of the carriage and foot-ways of all towns within the operation of this Act, 
and cause the foot-ways to be marked by posts wherever necessary; and also, 
before the said Surveyor-General or his Deputy shall set out such foot-ways, he 
shall lay before the Governor and Executive (‘ouncil a plan of the same, and there- 
upon the said Governor and Executive Council shall fix and declare the distances 
from the exterior edge of such foot-ways within which buildings may not be erected, 
—are amended by 19 Vic., No. 10, which enacts, that in all towns in which streets 
shall have been set out and allotinents sold in conformity with the design of such 
towns, it shall be sufficient for the Surveyor-General or his Deputy, or any Magis- 
trate or Municipal Officer of such town, under the authority of the Governor, to set 
out and mark the carriage and foot-ways, by placing posts at the corners and in- 
tersections of the streets, or wherever necessary or desirable. so as to give a width 
of 42 feet for the carriage-way, and 12 feet for each foot-way, in streets 66 feet 
wide, and in proportion in streets, lanes, &c., of other widths than 66 feet; and 
thereupon such carriage and foot-ways respectively shall be deemed to be fully set 
out and marked for the purposes of the Act. 

By s. 47, The curb-stone of the foot-ways shall not be on private property, 
unless with proprietor's consent, or by 4 W. IV., No. 11; and all land now open 
to the street, or formed into a street at the public expense, is to be deemed 
dedicated to the public. Land heretofore used as a carriage or foot-way may be. 
resumed, with the consent of the Governor. 

Y 
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any house, shop, or other building, in whole or in any part, or making 
any addition or alteration to the same, except according to the provisions 
hereof. (Y) 

P. Fine £20: to be recovered as offence (1). 

8. Id., 8. 49. | One Justice].—(41) Any person beginning to erect 
any house, shop, or other building in any street within any of the said 
towns without first serving notice in writing on the Police Magistrate on 
any lawful day, between the hours of eleven and three o'clock, stating 
such intention, and describing the proposed situation of the building, and 
without having received a paper signed by the said Police Magistrate, 
specifying the provisions of this Act, so far as the same may relate to the 
erection of such house, &c. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., s. 49. [One Justice].—(42) The said Police Magistrate refus- 
ing or neglecting to furnish such written paper within seven days after 
receipt of such notice. 

P. Fine £10, (unless reasonable cause be shown): to be recovered as 
offence (1). 

S. Id., s. 50. [One Justice].—(43) Any owner or occupier of any 
house, building, or premises, having any entrance, area, garden, or other 
open space adjoining the footway of any street or public place beneath the 
level of the curb-stone or exterior edge of such feot-wav, or having any 
steps adjoining such foot-way, and failing to protect and guard the same 
by good and sufficient rails, fences, or other enclosures, so as to prevent 
danger to persons passing and re-passing. 

P. Fine £5—£2, (as often as convicted) : to be recovered as offence (1). 

S. Id., s. 52. [One Justice |.—(44) The occupier of any house in any 
street or public place, refusing or neglecting to paint or affix, or cause to 
be painted or affixed, in legible characters, upon the door of such house, 
the number allotted thereto. within fourteen days after written notice to 
that effect from the person appointed by the Governor left at said house. 

P. Fine 10s., and the like sum for every week during the continuance 
of such refusal or neglect: to be recovered as offence (1). 

S. Id., 8. 54. [One Justice].—(45) Any person, after the said foot- 
ways shall be so set out as aforesaid (see s. 53) in any of the said towns, 
desirous of flagging, paving, gravelling, or putting a curb-stone to the 
foot-way in front of his or her house, and commencing any such work with- 


By s. 58, Any person appointed by the Governor may cause the foot-ways to 
be fovelled, &c., and may remove any flagging, steps, or other obstructions, if 
necessary, which may be erected or placed on the said foot- ways. 

(Y) As soon as the foot-way of any street or public place within any of the said 
towns shal] be fixed and declared by the Governor and Executive Council, (see 
Act, and 19 Vic., No. 10), no house, &c., shall be erected, or rebuilt, or allowed to 
project, within the fixed distance from outer edge of said foot-way, nor any addi- 
tion or alteration be made to the same, except in conformity with the provisions 
hereof; and if said house, &c., be not removed and abated within one month after 
notice from the Police Magistrate, the owner or occupier thereof shall further for- 
feit £1 for every day the same shall remain contrary to this Act; and two or more 
Justices (the said Police Magistrate being one) may grant a warrant to cause the 
said house, &c., to be taken down, and the materials to be sold; the surplus, after 
Peyias the charges of taking down the same, to be paid to the owner thereof. 
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out giving notice in writing of such intention, at least twenty-four hours 
before such work shall have been begun, to the Police Magistrate, at his 
office, between the hours of eleven a.m. and three p.m. on any lawful day, 
or refusing or neglecting to conform to the directions of the said Magistrate 
as to the length, breadth, height, slope, and inclination of auch foot-way. 

P. Fine £10—£5: to be recovered as offence (1). 

N.B.—Any two or more Justices (the said Police Magistrate (Note v) 
being one) may order the removal of all work which may be so executed 
contrary to such directions. 

S. Id., s. 55. [One Justice].—(46) Any person, in any manner what- 
soever, wilfully obstructing, hindering, or molesting any person having the 
control of the streets or public places within any of the said towns, or 
any surveyor or other officer, or person whomsoever, appointed, employed, 
or authorized to put in execution this Act, in the performance or execution 
of their duty. 

P. Fine (lst offence), £5; (2nd offence), £10; (3rd and subsequent 
offence), £20 : to be recovered as offence (1). 

S. Id.,s.59.(z) [One Justice].—(47) Any person, being summoned 
to attend as a witness to give evidence, on oath or solemn affirmation, 
before any Justice or Justices, touching any matter of fact contained in 
any information or complaint for any offence against this Act, whether on 
the part of the prosecutors or informers, or of the persons complained of, 
being within the limits of any of the said towns in which the cause of such 
complaint shall have arisen, and refusing or neglecting to appear at such 
time and place to be for that purpose appointed, without such excuse for 
such refusal or neglect as shall be approved of by such Justice, &c. ; or, 
appearing and refusing to be examined on oath or solemn affirmation, or to 
give evidence, before such Justice, &c. 

P. Fine £10—£5: to be recovered as offence (1). 

N.B.—The Justice ts required to issue the summons tf demanded. 

S. 19 Vic., No. 24, s. 1. [One Justice].—(48) Any person brought 
before any Justice of the Peace, charged with having in his possession, or 


(z) S. 56 provides for the framing of Market Regulations by the Justices, sub- 
ject to the approval of the Governor; and s. 57 empowers the Colonial Treasurer 
to farm the stalls or standings in the Market Houses. 

Provisions to be extended to any Town].—When the Governor for the time being 
shal] deem it expedient to extend the pon of this Act to any other town in 
the said Colony, it shall and may be lawful for the said Governor, or Acting Go- 
vernor for the time being, to declare the same by proclamation, to be published in 
the Government Gazette; and from and after the publication thereof, this Act 
shall be deemed and taken to apply and be in force in the towns to be specified in 
such proclamation, to all intents and purposes as fully and effectually as if the 
said towns were specially named therein. (S. 64). 

Jurisdiction.—Limitation of Time}].—All complaints may be heard by one Jus- 
tice; the procedure is by summons. No conviction after the expiration of one 
month from the time when the offence was committed. (8. 58). 

Appeal).—By s. 61, Where the penalty is above five pounds, the defendant may 
appeal to the next Quarter Sessions for the district where such offence was com- 
mitted, provided the same be not holden within seven days after such conviction 
or order, and then to the Quarter Sessions next ensuing;—the appellant to enter 
into a bond or recognizance in double the penalty incurred. 

Appropriation of Fines}.—One-half to the informer, and one-half to Her Ma- 
jesty ; unless otherwise specially appropriated ; (s. 67); and see r Vic., No. 24, s. 7. 

Y 
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conveying in any manner, anything which may be reasonably suspected of 
being stolen or unlawfully obtained, and not giving an account to the 
satisfaction of such Justice how he came by the same. 

P. Fine not exc. £10: to be recovered as offence (1);(A) or impr. 
for not exc. 3 cal. m., with or without h.l.; as to search warrant, &c., 
see Note (B); as to examination and punishment of party from whom 


stolen goods are received, see Note (c), and the disposition of such goods, 
see Note (D) 


(a) S. 26 incorporates this Act with 2 Vic., No. 2; and provides that it shall be 
construed as part and parcel thereof; it is questionable whether the mode of re- 
covering penalties provided by the latter Statute is thus intended to be given; no 
other mode of recovery is provided. Section 23 ( Note L) is insensible on this point. 

(B) In case of information given that there ts reasonable cause for suspecting 
that any Goods have been unlawfully obtained, and are concealed).—By s. 2, If 
information shall be given on oath to any Justice of the Peace, that there is 
reasonable cause for suspecting that anything stolen or unlawfully obtained is 
concealed or lodged in any dwelling-house or any other place, it shall be lawful 
for such Justice, by special: warrant under his hand, directed to any Chief 
Constable or Inspector of Police. to cause — such dwelling-house or other 
place to be entered and searched at any time of the day, or by night, if power for 
that purpose be given by such warrant; and the said Justice, if it shall appear 
to him necessary, may empower such Chief Constable or Inspector, with such 
assistance as may be found necessary,—such Chief Constable or Inspector hav- 
ing previously made known such his authority,—to use force for the effecting of 
such entry, whether by breaking open doors or otherwise; and if, upon search 
thereupon made, auy such thing shall be found, then to convey the same before 
a Justice of the Peace, or to guard the same on the spot until the offenders are 
taken before a Justice of the Peace, or otherwise dispose thereof in some place 
of safety; and moreover to take into custody and carry before the said Justice 
every person found in such house or place who shall appear to be privy to the 
deposit of any such thing, knowing, or having reasonable cause to suspect, the 
same to have beck stolen or otherwise unlawfully obtaiued. 

(c) Party from whom stolen Goods are received to be examined by the Justice).— 
By s. 3, When any person shall be brought before any such Justice of the Peace, 
charged with having or conveying anything stolen or unlawfully obtained, 
and shall declare that he received the same from some other person, or that he was 
employed asa carricr, agent, or servant, to convey the same for some other person, 
such Justice is hereby authorized and required to cause every such person, and 
also, if necessary, every former or pretended purchaser, or other person through 
whose possession the same shall have passed, to be brought before him and examined, 
and to examine witnesses upon oath touching the same; and if it shall a pear 
to such Justico that any person shall have had possession of such thing, and had 
reasonable cause to believe the same to have heen stolen or unlawfully obtained, 
every such person shall be deemed guilty of a misdemeanor, and to have had 
sion of such thing at the time and place when and where the same shall have been 
found or seized ; and the possession of a carrier, agent, or servant shall be deemed 
to be the possession of the person who shall have employed such other person to 
convey the same, and shall be liable to a penalty of not exc. £10; or, in the discre- 
tion of the Justice, imprisonment, with or without hard labour, for not exceeding 
8 calendar months. 

(D) Power to order delivery of possession of Goods charged to have been stolen 
or fraudulently obtained, and in custody of Constable).—By s. 4, If any goods or 
money charged to be stolen or fraudulently obtained shall be in the custody of any 
constable, by virtue of any warrant of a Justice, or in prosecution of any 
of felony or misdemeanor in regard to the obtaining thereof, and the person 
charged with stealing or obtaining possession as aforesaid shall not be found, or 
shall have been summarily convicted or discharged, or shall have been tried and 
acquitted, or, if such person shall have been tried and fuund guilty, but the pro- 
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S. Id., 8.6. [One Justice].—(49) Any person lodging any information 
before any Justice of the Peace for any offence alleged to have been 
committed, by which he was not personally aggrieved, and afterwards 
directly or indirectly receiving, without the permission of one of Her Ma- 
jesty’s Justices of the Peace, any sum of money or other reward for com- 
pounding, delaying, or withdrawing the information. 

P. Fine not exc. £10: to be recovered as offence (48). 

N.B.—The Justice may issue his warrant or summons, as he may deem 
best, for bringing before him the party charged with such offence. As to the 

wer of convicting Justice to lessen informer’s share, see Note (E). 

S. Id., 8.8. [One Justice|.—(50) Every person occupying or having 
occupied any house or lodging as tenant thereof, and wilfully or mali- 
ciously doing any damage to the premises, or to any furniture thereof, not 
being the property of such tenant or occupier. 

P. Forfeit such sum as shall appear to the Justice reasonable compensa- 
tion for the damage done, not more than £20,—to be paid to landlord or 


party aggrieved: to be recovered as offence (48). 
N.B.—Upon complaint laid within one cal. month next after the com- 


mission of the offence, or the end of the tenancy cr occupation. As to sum- 
mary adjudication in case of excessive or irregular distress, see Note (F); 


perty so in custody shall not have been included in any indictment upon which he 
shall have been found guilty,—it shall be lawful for any Justice of the Peace to 
make an order for the delivery of such goods or money to the party who shall 
appear to be the rightful owner thereof ;—or in case the owner cannot be ascer- 
tained, then to make such order with respect to such goods or money as to such 
Justice shall seem meet: Provided that no such order shall be any bar to the right 
of any person to sue the party to whom such goods or money shall be delivered, 
and to recover the same frum him by action at law, so that such action shall be 
commenced within six cal. months next after date of such order. And by s. 5,— 

Unclaimed stolen Goods in the custody of the Police may be sold after twelve 
months for the benefit of the Police Reward Fund).—When any goods or money 
charged to be stolen or unlawfully obtained, and of which the owner shall be un- 
known, shall be ordered by any Justice of the Peace to be detained, it shall be 
lawful for any Justice, after the — of twelve calendar months during which 
no owner shall have appeared to claim the same, to sell or dispose of such goods 
or money for the benetit of the Police Reward Fund. (8S. 5). 

(£) By 8.7, Where by any Act now in force, or hereafter to be passed, a moiety 
or other fixed portion of the penalty or penalties thereby imposed is or shall be 
directed to be paid to the informer, not being a party aggrieved, it shall be lawful 
for any of Her Majesty's Justices before whom the conviction shall be had, to 
adjudge that no part, or such part only of the penalty as he shall think fit, shall 
be paid to the informer. 

(¥) Power to deal summarily with cases of oppressive Distress }.—By s. 9, On 
complaint made to any Justice of the Peace by any person who shall have occupied 
any house or lodging by the week or month, or whereof the rent does not exceed 
the rate of twenty-five pounds by the year, that his goods have been taken from 
him by an unla distress, or that the landlord, or his broker or agent, has been 

uilty of any irregularity or excess in respect of such distress, it shall be lawful 
or such Justice to summon the party complained against, and if, upon the hearing 
of the matter, it shall appear to the Justice that such distress was improperly 
taken or unfairly disposed of,—or that the charges made by the party having dis- 
trained, or having attempted to distrain, are contrary to law,—or that the proceeds 
of the sale of such distress have not been duly accounted for to the owner thereof, 
the Justice may order the distress so taken, if not sold, to be returned to the 
tenant, on payment of the rent which shall ed to be due, at such time as the 
Justice shall appoint ;—or, if the distress have been sold, then may order 
x 3 
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as to the power to order restitution of goods unlawfully detained to the 
owner, see Note (G). 


S. Id., s. 15. (8) [One Justice].—(51) Any person being appointed 


payment to the said tenant of the value thereof, deducting thereout the rent which 
shall so appear to be due, such value to be determined by the Justice; and such 
landlord or party complained against, in default of compliance wiih any such order, 
shall forfeit to the party aggrieved the value of such distress, not being promer 
than twenty-five pounds, —such value to be determined by the Justices. It thus 
appears that the jurisdiction given by this section is ousted by payment of rent, 
even though made under an illegal pressure. See Collyer v. Shaw, (Nov. 10, 1856). 

(G) Power to order the delivery of Goods unlawfully detained to the Owner . — 
By s. 10, Upon complaint to any Justice by any person claiming to be entitled to 
the property or possession of any goods which are detained by any other person, 
the value of which shall not be greater than twenty pounds, and not being deeds, 
muniments, or papare relating to any property of greater value than fifty pounds, 
it shall be lawful for any Justice to summon the person complained of, and to 
inquire into the title thereto, or to the — thereof; and, if it shall appear 
to the Justice hearing the case that such goods have been detained without just 
cause, after due notice of the claim made by the person complaining, or that the 
person detaining such goods has a lien or right to detain the same by way of 
security for the payment of money, or the performance of any act, by the owner 
thereof,—it shall be lawful for such Justice to order the goods to be delivered up 
to the owner thereof, either absolutely, or upon tender of the amount appearing 
to be due by such owner, (which amount the Justice is hereby authorized to de- 
termine); or upon performance, or upon tender and refusal of the performance, of 
the act for the performance whereof such goods are detained as security,—or, if 
such act cannot be performed, then upon tender of amends for non-performance 
thereof, (the nature or amount of which amends the Justice is hereby authorized 
to determine); and every person who shall neglect or refuse to deliver up the 
goods according to such order, shall forfeit to the party aggrieved the full value 
of such goods, not greater than twenty pounds,—such value to be determined by 
the Justice: Provided always that no such order shall bar any person from reco- 
vering possession of the goods or money so delivered or forfeited, by suit or action 
at law, from the person to whose possession such goods or money shall come by 
virtue of such order, so that such action be commenced within six calendar mths. 
next after such order shall be made. 

In Pender v. Ward, (Nov. 3, 1857), it was decided that when, under this section, 
goods are unlawfully detained, the Justices must first simply make an order for 
* the goods to be delivered up to the owner thereof,” &c.; but they cannot in such 
order give any direction as to costs, or distress upon failure of compliance with 
such order; and, secondly, that any order adjudging the value can only be made 
after a further summons has been issued, requiring defendant to show cause why 
he neglects or refuses to deliver goods already ordered by the Justice to be deli- 
vered. The defendant is a competent witness, as it is not a summary conviction. 

In in re John Healey, (Deo. 16th, 1858), it was held that the Justices have no 
jurisdiction to determine any complaint for any alleged detention of property of 
greater value than £20 until “after due notice,” gc. ;—that the taking the goods 
out of complainant's possession did not satisfy this condition; but that, to consti- 
tate such notice, it was necessary that there should be a demand, and notice of 
that demand, independently of and prior to the notice furnished by the issuing of 
the summons itself. The Form of summons (in Sch. A.) given by the Act requires 
the offence to be stated, and therefore the offence must be complete before its 
issue. Four things are required to give jurisdiction :— 1. A detention ; 2. Abeence 
of just cause; 3. Demand made by the complainant; 4. Notice of that demand. 
It was doubted whether part of the claim could be abandoned, and made the sub- 
ject of a second proceeding ; and also whether the Statute at all applies to oases 
of trespass. 

(=) By s. 12, When any tumult, riot, or folony has taken place, or may be ree 
sonably apprehended, in any city, town, or place, and any Police Magistrate a 
any two Justices shall be of opinion that the ordinary constables or officers s 
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special constable, and refusing to take the oath hereinbefore mentioned, 
when thereunto required by the said Police Magistrate or Justice se 
appointing him. 

P. Fine not exc. £20: to be recovered as offence (48). 

S. Id., s. 15. (Note u) [One Justice].—(52) Any person being ap- 
pointed special constable, and neglecting or refusing to appear at the 
time and place for which he shall be summoned for the purpose of taking 
the said oath, or, having been appointed and sworn as a special constable, 
and, when called upon to serve, neglecting or refusing to serve as such 
special constable, or to obey such lawful orders and directions as may be 
given to him by the Police Magistrate, or any Justice of the Peace, or any 
Chief Constable or Inspector of Police, or other officer under whose orders 
he may be placed for the performance of the duties of his office. 

P. Fine not exc. £10: to be recovered as offence (48). 

N.B.—Unless the person convicted shall prove to the Justice's satisfaction 
that he was prevented by sickness or some other unavoidable cause. 

S. Id., 8. 1%. [One Justice|.—(53) Any special constable omitting or 
refusing, after the expiration of his office, or after he shall cease to hold 
and exercise the same pursuant to this Act, to deliver over to his suc- 
cessor, (if any such shall have been appointed), or otherwise to such 
person and at such time and place as may be directed by the Police 
Magistrate or Justices, all arms, staves, weapons, and other articles 
which shall have been provided for such special constable under this 
Act. 

P. Fine not exc. £10: to be recovered as offence (48). 

S. Id., s. 18. [One Justice].—(54) Any person assaulting or resisting 
any special constable in the execution of his office,—or promoting, inciting, 
or encouraging any other person so to do. 


pointed for preserving the peace are not sufficient for the preservation of the peace, 
and for the protection of the inhabitants and the security of the roperty of the 
inhabitants thereof, or for the apprehension of any offenders,—he or they may 
nominate and appoint, by precept in writing under his or their hands, so many as 
he or they shall think fit of the householders or other persons (not legally exempt 
from serving the office of constable) residing in or near to such city, town, or 
place, to act as special constables for such time, &c.; and he or they are hereby 
authorized to administer to every person so appointed the following oath, viz. :— 

“I, A. B. do swear that I will well and truly serve our Sovereign Lady the 

Queen in the office of special constable for the (city, town, or place, as the 
case may be), without favour or affection, malice or ill-will; and that I will 
to the best of my power cause the peace to be kept and preserved, and pre- 
vent all offences against the persons and properties of Her Majesty's subjects ; 
and that, while I continue to hold the said office, I will, to the best of my 
skill and knowledge, discharge all the duties thereof faithfully, according to 
law. So help me God.” 

Notice thereof shall be forthwith transmitted by the said Police Magistrate or 

Justices to the Colonial Secretary of the Colony. 

By s. 13, The Police Magistrate or Justices may make regulations respecting 
special constables, and may remove them for misconduct. 

By s. 14, Special constables shall possess the same powers and immunities, and 
have the same duties and responsibilities, as ordinary constables. 

By s. 16, The Police Magistrate or Justices may suspend or determine the ser- 
vices of special constables,—notice thereof to be transmitted forthwith to the 
Colonial Secretary. (R. v. Porter, 9 C. & P., 778; R.v. Best, 16 L. J. M. C., 162; 
Wise on Riots, 71, cited Oke, S., 647). 
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P. Fine not exc. £10: recoverable as offence (48); or, if convicting 
Justice think fit, impr. for not exc. 6 mths., with or without h. 1. 

S. Id., 8.19. [ One Justice].—(55) Any person assaulting, resisting, or 
interrupting any Sheriff’s Bailiff, Bailiff of the Court of Requests, or any 
Keeper or other officer, in the discharge of any public duty, or any Bailiff 
or Keeper distraining for rent or for rates or taxes,—or rescuing or at- 
tempting to rescue any property levied or distrained on. 

P. Fine not exc. £10: recoverable as offence (48); or, if convicting 
Justice think fit, impr. for not exc. 6 mths., with or without h. 1. (1) 

S. Id., s. 20. [ One Justice.|}—(56) Any person keeping or having any 
house, shop, room, or place of public resort, wherein ready-made provisions, 
liquors, or refreshments of any kind shall be sold or consumed, (whether 
the same shall be kept or retailed therein, or procured elsewhere), and 
opening or having open his premises for the reception or entertainment 
of promiscuous persons, or for the ordinary transaction of business, at an 
earlier hour than six o'clock in the morning, or later than the hour of 
twelve o'clock at night. 


P. Fine not exc. £5: to be recovered as offence (48). (x). 
S. Id., s. 21. (L) [One Justice].— (57) Every person in any street, road, 


(1) Provided always that, if the Justices hearing the case shall think the same 
& proper case to be sent to a superior Court to be dealt with, such Justice shall be 
at liberty to commit such person to take his trial for such offence. (S. 19). 

. (E) Assault, Imprisonment}.—By s. 22, In all cases of summary convictions for 
assault, it shall be in the discretion of the Justices before whom any such convic- 
tion shall take place, either to inflict the several fines in the several Acts specifying 
the offence mentioned, or to imprison the person so convicted for any term not 
exceeding the maximum terms respectively mentioned in the said Acts. (8. 22). 

(L) Procedure; Appealj.—By s. 23, AN offences committed, and all penalties 
or forfeitures, which, under this or any other Police Act, or Police Regulation Act, 
and which are punishable on summary conviction before a Justice or Justices of 
the Peace, may be heard and determined by any Justice of the Peace in a summ 
way, within six months next after the commission of such offence, or within su 
shorter time as shall be limited by the Act specifying the offence, and not after- 
wards, whether or not any information or complaint in writing shall have been 
exhibited or taken by or before any such Justices; and all such proceedings by 
summons, without information or complaint in writing, shall be as valid and 
effectual as if an information or complaint in writing had been first exhibited or 
taken in that behalf: Provided always that a Note or Memorandum in writing, 
according to the Form, or to the effect as set forth in the Schedule to this Act 
annexed, marked A., shall be made and kept of the substance of every charge for 
which a summons shall be issued: Provided also, that the Justice, if he shall 
think fit, may require an information or complaint in writing to be laid in every 
case to which it shall seem to him expedient, before the matter of the charge or 
complaint shall be brought before him; and the Justice shall examine into the 
matter of every charge or complaint brought before him or them ; and if, upon the 
confession of the peny accused, or on the oath of any one or more witnesses, the 
party accused shall be convicted of having committed the offence charged or com- 
plained of, the party so convicted shall pay such a penalty as to the Justice shall 
seem fit, not more than the greatest penalty that may be payable in respect of 
such offence, together with the costs of conviction, to be ascertained and assessed 
by such Justice. (S. 23). This section requires some correction. 

By s. 24, All warrants upon conviction for being drunk and disorderly, under 
18 Vic., No. 29, may be drawn up in the Form in Schedule B. of this Act, and ma 
include any number of persons in the same warrant, with the sentence of — 
separately, and it shall be lawful to confine any person so convicted in any watch- 
house during such svutenuce, instead of sending him to gaol. 
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equare, alley, thoroughfare, or public place or passage, to the obstruction, 
annoyance, or danger of the residents or passengers, committing any of the 
subjoined offences :— 

P. Fine not exc. £2 for each offence: to be recovered as offence (48). 

1. Selling gunpowder, squibs, rockets, or other combustible matter, by 
gas, candle, or other artificial light. 

2. Hoisting or causing to be hoisted, or lowering or causing to be low- 
ered, goods of any description from any opening in front of the house of 
any main street, or from back streets, without sufficient and proper ropes 
and tackling. 

3. Carrying or conveying, or causing to be carried or conveyed, in any 
street or public place, the carcass, or any part of the carcass, of any newly 
slaughtered animal, without a sufficient and proper cloth covering the same, 
for the concealment from public view; or hawking or carrying about 
butcher’s meat for sale without covering the same as aforesaid. 

4. Placing any line, cord, or pole across any street, lane, or passage, or 
hanging or placing clothes thereon, to the danger or annoyance of any 

rson. 

5. Placing, hanging up, or affixing any sign-post, board, house-ticket, 
notice, or other similar thing, otherwise than close and parallel to, or flat 
upon, the wall of the house, shop, or building to which the same belongs. 

6. Fixing and placing any flower-pot in any upper windows, without 
sufficiently guarding the same from being thrown down. 

7. Throwing or casting from the roof or any part of any house or other 
building, any slate, brick, part of a brick, wood, rubbish, or other material 
or thing, (unless within a board, when any house or building is being 
erected or repaired). 

8. Any blacksmith, whitesmith, anchorsmith, nailmaker, or other person 
using a forge, and having a door, window, or aperture fronting or opening 
into or towards any street, lane, or passage, and not closing such door, or 
uot fastening the shutters or other fastenings of such window, and closing 
such aperture, — evening, within one hour after sunset, so as to effec- 
tually prevent the light from showing through the doorway, window, or 
aperture next or upon such street, lane, or passage: Provided that nothing 
herein contained shall extend to forges below the pavement of the street. 

9. Any person within the distance of one hundred yards from any 
dwelling-house, burning any rags, bones, cork, or other offensive substance, 
to the annoyance of any inhabitant. 

10. Driving any cart, waggon, dray, coach, hackney carriage, omnibus, 
gig, or any other carriage whatsoever, and not keeping to the near or left 
hand side of such street, road, thoroughfare, or public place or passage, 


By s. 25, It shall not be necessary for any Justice to draw up or prepare any 
formal record of any conviction or order, unless the same shall demanded by 
one of the parties to the proceedings, for the purpose of an appeal against the 
decision, or for an application for a writ of prohibition, or a return to some writ 
or other process from a superior Court. (8S. 265). 

By s. 26, This Act shall be incorporated and construed as part and parcel of 
4 Wm. IV., No. 7, and 17 Vic., Nos. 25 & 31, and 2 Vic., No. 2; and the minimum 
of all fines and penalties imposed by the said recited Acts, or any of them, shall lie 
in the discretion of the convicting Justice or Justices. 
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except when passing any other carriage or vehicle, or in any manner wil- 
fully preventing anv other person from passing him, or any carriage under 
his care, upon such street, road, thoroughfare, or public plaee or passage, — 
or, by negligence or misbehaviour, preventing, injuring, or interrupting the 
free passage of any carriage or person in or upon the same; and any 
person having the care or charge of any such cart, waggon, dray, wain, or 
van, drawn by two or more horses or other beasts, riding on the same 
without sufficient reins to guide the animals drawing the same. 

11. Driving or having the care or charge of any wain, waggon, van, 
cart, or dray, drawn by any horse or other animal, and driven or guided 
by reins, and wilfully allowing the horse or other animal drawing the same 
to proceed out of a walking pace. 

N.B.—The owner of every such wain, waggon, van, cart, dray, as last 
above mentioned, shall have his name and place of abode painted in full 
length on the off side legibly, at least two inches high, and proportionally 
broad, in white letters and black ground; and if the driver, or person in 
charge of any such cart as aforesaid, refuse to give his or the owner’s name 
and address, or give a false or fictitious name of himself or the owner, such 
person shall be detained by any constable or other person, until a satis- 
factory account be given to such constable or other person who may re- 
quire the same. 

12. Carrying goods or any frame to the annoyance of any person upon 
the foot-way of any street, or other public foot-way. 

13. Every person being the keeper of or having any dog or other ani- 
mal, which shall attack and endanger the life or limb of any person who 
may have the right-of-way or use of any private yard, alley, street, or any 
other place. 


POLYGAMY. 
See “ Bicamy,”’ ante, p. 42. 


POSTAGE. (m) 


S. 15 Vic., No. 12,8. 22. [Two Justices].—(1) Any person knowingly 
sending or putting, or causing to be sent or put, to or into any Post Office, any 
letter or packet purporting to come within any of the exemptions, (see Act, 





(m) By s. 4 of 15 Vic., No. 12, The Postmaster-General, and every other Post- 
master, letter-carrier, or other person appointed under this Act, shall, before the 
exercise by him of the duties of his office, make and subscribe the following de- 
claration before a Justice :— 


“I, A. B., do solemnly and sincerely declare that I will not willingly or know- 
ingly open, detain, return, or delay, or cause or suffer to be opened, detained, 
returned, or delayed, any letter or packet which shall come into my hands, 
power, or custody, by reason of my employment relating to the Post Office, 
except by the consent of the person or persons to whom such letter or packet 
shall be directed, or by an express warrant in writing for that purpose, under 
the hand of the Governor, or unless otherwise in pursuance and under the 
authority of any of the pros istoni in that behalf contained in any Act, law, 
or duly authorized regulation of the Colony of New South Wales, now or 
hereafter passed and made, or to be passed and made, for or in relation to the 
postage and conveyance of letiers.” | 
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ss. 8, 12, &c.), or to belong, in respect of its contents, to one of the classes 
on which such lower rate of postage, as aforesaid, is chargeable, but which 
letter or packet shall, to the knowledge of such person, not contain solely 
and exclusively that which the same is authorized by this Act to contain, 
or shall, to the knowledge of such person, contain or have written thereon 
or therein some letter, paper, note, communication, writing, or thing, which 
under this Act would subject the same to postage or to the higher rate of 
stage. 

— Fine not exc. £20; if fine and costs be not paid within one week 
after conviction, they are to be levied by distress ; if no sufficient distress, 
or if, at the time of adjudication, defendant declare that he has no suffi- 
cient goods, impr. not exc. 14 days from time of commitment, if fine and 
costs do not exceed 10s.; 1 cal. m., if the aame do not exc. £1 ; 2 cal, m., 
if same do not exc. £2; and 3 cal. m., if fine and costs are of any greater 
amount ;—unless the same be sooner paid. (5. W. IV., No. 22). See sec- 
tion in full, “ Justices,” No. 2, p. 243. (N) 

N.B.—AU proceedings under this Act shall be taken in the name of 
H, M. Attorney-General, or of the Postmaster-General, or some other 
gficer employed in the Post Office. (S. 50). 

S. Id,,s. 27. [Two Justices].—(2) The officer appointed to open un- 
elaimed letters, opening the same and reading the contents or any part 
thereof, except so far as is necessary to find out the addresa of the writer, 
or divulging to anyone, except the Postmaster-General, the contents of 
such letter. 

P. Fine £100-—~-£5,—recoverable as offence (1),—upon complaint of 
the Postmaster-General. 

S. Id,, 8. 30, Two Justices,—(3) Any person having entered into a 
contract, in writing, with the Postmaster-General on behalf of H. M., for 
the conveyance of the several mails throughout the Colony, and, during 
its continuance, unlawfully refusing or neglecting to perform the same, or 
in any way omitting to comply with any stipulation or provision therein. 

P. Fine £50—-£5 over and above penalty secured by bond: recoverable 
as offence (1). = 

S, Id., s. 33. [Two Justices].—(4) Any Master or passenger or other 





(N) Recovery of Fines].—S. 50 enacts, That all offences against this Act, or 
against any rule or regulation made under this Act, in respect of which said 
offences any pecuniary fine or penalty is by this Act imposed, (where no other pro- 
vision for the recovery thereof is in that behalf made), shall be heard and deter. 
mined, and such fines and penalties be awarded and imposed in a summary way, 
by and before any two Justices, upon —— in that behalf made; and all fines 
and penalties so awarded and imposed shall go and be distributed, and all persons 
aggrieved by any summary conviction under this Act shall be cutitled to appeal, 
according to the provisions of 6 W, IV., No. 22; (see “ Appeal”): Provided that 
no formal information shall be necessary, but that, on due service of a summons, 
all subsequent proceedings shall be 4s valid and effectual as if a formal information 
were filed: Provided further, that in every such summons the general nature of 
the complaint shall be succinctly stated, and all proceedings s be taken in the 
name of Her Majesty’s Attorney-General, or of the Postmaster-General, or some 
other Post Office employé. As this Act is subsequent to Jervis's Act, the proce- 
dure of 5 W. IV., No. 22, must be strictly followed; this was probably an over- 
sight, but is the law, according to the maxims—Leges posteriores priores contra- 
rias abrogunt; and Quod populus postremum Jussit, id jus ratum csto, : 
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pervon on board of any ship or vessel delaying the delivery of, or kn 
ingly or negligently detaining on board of such ship or vessel, or keep 
in his or her possession, any mail-bag, mail-box, paeket of letters, let 
or newspaper, (except letters concerning goods on board sach ship or ves 
and to be delivered with such goods, and letters containing any conv 
ance or other deed, commission, writ, or affidavit, and letters sent by 
of introduction only, or concerning bearer’s private affairs), after dem 
made by the proper party. 

P. Fine not exc. £5 for each letter, &c. : recoverable as offence (1). 

S. Id., s. 34. | Two Justices}._{5) Master or Commander of | 
ship, &c., failing or negleeting to make the regulated declaration, (se 
54), or making a false declaration, on hia arrival. 

. Fine not exc. £50: recoverable as offence (1). 

S. Id., 8.35. [Two Justices|.—(6) Any Master, Commander, or ot 
person belonging to anv steamboat or other vessel, having charge of ms 
where the conveyance is from one part of the Colony to another, and re 
ing or neglecting to deliver the same to any Port Officer or Postmaste 
such port, &c., on demand, or detaining or permitting the detention of 
same on board, or not using due diligence in the delivery thereof, as \ 
as for the secure and dry custody of the same while they shall be in 
charge. 

P. Fine not exc. £50: recoverable as offence (1). 

S. Id.,s.37. [Two Justices].—(7) Any Master or other person hav 
the command of any ship or vessel about to depart from this Colony, a 
being duly required, refusing or wilfully neglecting to receive on bo 
any mail, or bag, or box of letters, or to give receipt for the same 
refusing or neglecting carefully to deposit such mail, bag, or box in ac 
secure and dry place on board of such ship, or to convey the same u 
her then intended voyage. 

P. Fine not exc. £100: recoverable aa offence (1). 

S. Id.,s. 38. [Two Justices].—(8) Any Master, Commander, or ot 
person having the charge of any steamboat or other vessel proceeding 
about to proceed from one port to another port in the Colony, refusing 
neglecting to receive any Post Office mail on board such steamboat, é 
and to give a receipt for the same, being thereto required. 

P. Fine not exc. £50: recoverable as offence (1). 

8. Id., s. 39. [Two Justices].—(9) The Master, Commander, or ot 
person in charge of any such steamboat or other vessel, refusing, faili 
or neglecting to give notice of the approach of such vessel to any such p 
&e., (see s. 38), either by ringing a bell, or such other concerted sig 
as may reasonably be expected to be seen or heard a sufficient time bef 
the arrival of such vessel. 

P. Fine not exc. £50- recoverable as offence (1). 

S. Id., 8.41. [Two Justices|._(10) Any Port Officer, Postmaster, 
other person duly authorized to receive or dispatch such mails, neglecti 
or failing to deliver, or retarding the delivery of, any bag, box, mail, lett 
packet, or newspaper. 

P. Fine not exc. £50: recoverable as offence (1). 

S. Id., 8. 42. [Two Justices].—(11) Any person sending or conveyi 
for hire any letter or packet, or taking charge of the same for such c 
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riage or conveyance, not being a person employed in the Post Office or in 
the conveyance of post letters. 

P. Fine not exc. £20: recoverable as offence (1). 

N.B.— Every letter and packet sent, £c., otherwise than by post, shall be 
deemed to have been for hire unless the contrary be proved. S. 43 contains 
the authorized exceptions. 

N. Id., 8.44. [Two Justices].—(12) Any Postmaster or other officer 
of the Post Office, or anyone employed by a Postmaster, or otherwise em- 
ployed in the business of the Post Office, offending against, or wilfully 
neglecting, or omitting to comply with any rules, &c., to be from time to 
time made, (see Act), or the provisions of this Act. 

P. Fine not exc. £50: recoverable as offence (1). 

S. Id., s. 45. [Two Justices|—(13) The driver of any mail-coach, 
&c., or the guard or person in charge of the mail, &c., loitering on the 
road or wilfully mis-spending or losing time, so as to retard the arrival of 
the mail; or neglecting to convey the mail at the speed fixed by the 
Postmaster-General, unless circumstances of weather, accident, &c., pre- 
vent, 

P. Fine not exc. £5: recoverable as offence (1). 

S. Id.,s.47. [Two Justices}.—(14) Every hawker, newsvender, or 
idle or disorderly person stopping or loitering on the flagway or pavement 
opposite the General Post Office. 

P. Fine not exc. £2: recoverable as offence (1). 

S. Id., 8.47. [Two Justices].—(15) Any driver or person having the 
management of any hackney carriage permitting the same to stand or ply 
for hire opposite the General Post Office. 

P. Fine aot exc. £5: recoverable as offence (1). 

S. 18 Vic., No. 17, 8.9. [One Justice (2)].—(16) The Master, Com- 
mander, or other person having the charge of any vessel bound to take a 
mail, refusing, failing, or neglecting to give timely notice to the Post- 
master nearest to the port, harbour, or place of such vessel’s intended 
departure, so as to euable him to be prepared to dispatch any mail on board 
such vessel. 

P. Fine not exc. £50: to be recovered either by distress, (11 & 12 
Vic., c. 43, s. 19), or according to 5 W. IV., No. 22. See “ Justices,” 
No. 2, p. 243. 

S. Id., s. 11. [Two Justices].—(17) Any person wilfully obstructing 
the conveyance or delivery of any mail. 

P. Fine not exc. £20: recoverable aa offence (16). 

S. 16 Vic., No. 35, s. 16. [Two Justices].—(18) Any person during 
the continuance of any (postal) contract by sea, refusing or neglecting to 
perform the same, or in any manner omitting to comply with any stipula- 
tion or provision therein. 

P. Fine £50—£5, besides the penalty recoverable on the bond entered 
into by such person or his sureties: to be recovered as offence (16). 

S. Id., s. 18. [Two Justices].—(19) Master, Commander, or other 
person in charge of steamboat in which mails shall be conveyed between 
ports, post towns, or other places in the Colony, or between any port, 
post town, or other place, and any port, post town, or other place in any 
other of the Australasian Colonies, neglecting to provide a suitable locker 
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or other secure place, in which such mails, &c., shall be locked up and 
carried apart from all other articles and things ; or such mails, or any post 
letter or packet, being carried in any such steamboat during the whole or 
any part of the voyage between such ports, post towns, or other places, 
otherwise than as aforesaid. 

P. Fine not exc. £25, on such Master, &c. : recoverable as offence (16). 

S. Id., s. 19. [Two Justices].—(20) Any person employed in the 
carrying, conveying, or delivering of mail-bags, &c., negligently losing 
any such bags, letter, or parcel, while in his charge, whether the same be 
or be not recovered. 

P. Fine not exc. £25: recoverable as offence (16). 





F. 15 Vic., No. 12, s. 16. Batl disc —(1) Fraudulently forging or 
imitating, or assisting in forging or imitating, any stamp made under the 
authority of this Act; or offering, uttering, or disposing of any forgery 
or imitation of any such stamp, with intent to defraud the revenue, or any 
body corporate or politic. 

P. Impr., with or without h. 1.; or h. 1. on roads not exc. 7 yrs. 

N.B. Ali proceedings under this Act (15 Vic., No. 12) shall be taken 
tn the name of the Attorney-General, Postmaster-General, or other Post 
Office officer. (S. 50). 

F. Id., 8.48. Bail disc—(2) Any person fraudulently taking from 
the possession of any Postmaster or person employed to convey post letters, 
or from out of any Post Office or place appointed for the receipt or 
delivery of post letters, or stealing or embezzling, taking, secreting, or 
destroying any letter or packet, or mail of letters, or newspaper, or other 
printed paper, or any matter or thing enclosed in any such letter, packet, 
or mail, (sent or to be sent by post). 

P. Impr., with or without h. l., not exc. 3 yrs.; or (if male) h. 1. on 
roads not exc. 7 yrs. 

M. Id., s. 46. Bail comp.—{3) Fraudulently retaining or wilfally 
secreting, or keeping, or detaining, or, on being required by the proper 
officer, refusing or neglecting to deliver up, a post letter which ought to 
have been delivered to any other person; or a post letter bag or post letter 
which shall have been sent, whether the same shall have been found by 
the offender or some other person. 

P. Fine and impr. 

M. 16 Vic., No. 35, s.5. Bail comp.—(4) Any person wilfully and 
fraudulently removing from any Post Uftice stamp which has been previously 
used, any mark which shall have been made thereon at any Post Offce, 
by way of obliteration or defacement for the purpose of indicating that 
such stamp has been once used, or knowingly or fraudulently putting off 
or using any such stamp. 

P. Impr., with or without h. 1., or h. l. on roads not exc. 3 yrs. 


PRINTERS (LICENSED). 


S. 8 G. IV., No. 5, 8.1. [Two Justices].—({1) Any person, without 
having delivered the requisite notice and obtained a certificate, (see s. 1), 
keeping or using any printing press or types for printing; or, having 
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delivered such notice and obtained such certificate, and using any printing 
press or types for printing in any other place than the place expressed in 
such notice. (0) 

P. Fine £20; if not paid within 6 days after conviction, to be levied by 
distress ; and for want of sufficient distress impr. not exc. 6 mths. and 
not less than 3 mths., or until such fine be paid. (S. 20, and 11 & 12 Vic., 
c. 43, s. 19). | 

S. Id., ae [Two Justices].—(2) Any person who shall print any 
paper or book whatsoever which shall be meant to be published or dispersed, 
whether the same shall be sold or given away, omitting to print upon 
the front of every such paper, if the same shall be printed on one side 
only, or upon the front and last leaves of every paper or book which shall 
consist of more than one leaf, in legible characters, his name and usual 
place of abode,—or publishing or dispersing, or assisting in publishing or 
dispersing, either gratis or for money, any printed paper or book on which 
the name and place of abode of the person printing the same shall not be 
80 printed. 

P. Fine £20 for every copy so published, &c., provided that any 
oftender shall not be liable for more than twenty-five forfeitures for 
printing, or publishing, or dispersing, or assisting, &c.: recoverable as 
offence (1). 

S. Id., s. 3. [Two Justices].—(3) Any person printing any paper for 
hire, reward, gain, or profit, and omitting or neglecting to write, or cause 
to be written or printed, in fair and legible characters, the name and place 
of abode of his employer on one of such printed papers, or to keep or 
preserve the same for the space of six cal. m. next after the printing 


(0) S. 1 of 8 G. IV. No. 5, requires that every person having any printing press 
or types for printing in the Colony shall cause a notice thereof, signed by him, in 
the presence of and attested by one witness, to be delivered to the Colonial — 
to be registered and filed; and the Colonial Secretary is required to give a certifi- 
cate of such notice having been so delivered; but now, by 16 Vic., No. 37, the notice 
is to be delivered to the cele ee of the Supreme Court, or one of the clerks of 
the Supreme Court authorized by the Prothonotary, and every certificate of the 
delivery of such notice granted by the said Prothonotary or Clerk shall have the 
like force and effect as if granted, &c., by the Colonial Secretary. See 13 Vic., No. 
47, and 16 Vic., No. 37). Forms of the Notice and of the Certificate are in the 
Schedule to the Act. 

By s. 4, Persons selling or distributing priuted papers without the printer's 
name or abode, or having a fictitious name or abode, printed thereon, may be seized 
and detained ; s. 5 contains a list of certain documents and papers excepted from 
the provisions of this Act; s. 6 empowers any Justices to direct by warrant a 
search, in the daytime, for any printing press used contrary to this Act, which, if 
found, may be seized and carried away. 

Penalties must be sued for within three months next after the penalty shall 
have been incurred. (S. 7). 

Justices may, in their discretion, mitigate the fine to not less than £5, over and 
rans all reasonable costs and charges expended or incurred in the prosecution. 

. 9). 

Appeal is allowed to the Quarter Sessions to be holden next after the expiration 
of 20 ne from the date of the conviction, first giving six days’ notice to the prose- 
cutor. (S. 10). 

Form of conviction of having or using a — Prete or t for printing 
without notice, or using the same in a place not specified in such notice, or any 
other offence against the Act, is in the Schedule to the Act. 
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PRISONERS. 353 


of imprisonment in some gaol or house of correction elsewhere than at the 
place where such sentence was passed,—and all prisoners under sentence 
of transportation, aud whom it may be necessary to forward to the Metro- 
politan gaol, may be forwarded to such place of detention, gaol, or house 
of correction under a warrant from any convicting Justice, (in the case of 
a summary conviction), or of the Sheriff of the Colony, or of any person 
acting, or who shall have acted, as Deputy-Sheriff at the Assize Court or 
Court of Quarter Sessions at which such prisoner shall have been sen- 
tenced ; and such warrants shall be a sufficient authority for all constables 
who may be entrusted with the conveyance of such prisoners, to keep and 
convey them accordingly, and for all lock-up keepers and gaolers to keep 
and detain them in custody for so long as convenience may require, for the 
purpose and in the course of such removal. 

Hard Labour).—See “ Escape,” pp. 99, 100, Notes (x) and (Y), (where 
the offences are given),—=22 Vic., No. 2, s. 1. The Governor may sanction 
labour without the walls of the gaols, not exceeding two miles, by instru- 
ment in writing under his hand; and, by s. 2, the Sheriff or other officer 
shall on such occasions provide proper bad sufficient guard to prevent escape. 

17 Vic., No. 15, s. 1. The Governor may cause any male offenders under 
sentence to hard labour on the roads, &c., or who shall be liable to be put 
to such labour under commutation of sentence, to be put to hard labour 
on any of the public roads, or upon any of the public streets, or other 
public places of any city or town, or upon any public work in or upon any 
harbour, or navigable river, or creek ; and may cause such offender to be 
detained whilst not at work in any gaol, lock-up, or watch-house, or an 
house or other building or place, or in any ship or other vessel at or ad. 
jacent to or in the neighbourhood of the places of such employment. 

Id., 8. 2. Justices may direct persona under sentence to hard labour for 
not exc. 14 days, to be employed on any public road, street, or place of 
any town in the ne puburi of gaol, &c., to which such offender shall 
have been committed, and such offender shall be put to hard labour under 
the direction and control of persons appointed by the Justices. 

15 Vic., No. 5, s. 1. When any male offender shall hereafter be con- 
victed in any Court of competent jurisdiction, or before any Justice or 
Justices, of any offence punishable by law with imprisonment in any gaol 
or house of correction, with hard labour, such Court, Justice, or Justices, 
at discretion, may either sentence such offender to imprisonment in any 
gaol or house of correction, with hard labour, for such term as by law in 
that behalf provided, or, in lieu thereof, may award and direct that he be 
kept to hard labour on the roads or other public works for such term as 
the said Court, Justice, or Justices shall think fit, not being more in any 
case than the terms of imprisonment fixed by law for such offence. 

Id., s. 2. The Governor may keep any male offender who shall have 
been sentenced as aforesaid, during the term of his sentence, or any part 
or parts thereof, as circumstances may render expedient and proper, and 
as His Excellency shall think fit, to hard labour at any place or places 
which shall have been duly appointed as a place or places at which male 
offenders under sentence of transportation, or of hard labour on the roads 
or other public works in lieu thereof, shall be detained, or in any gaol or 
house of correction. 
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PROCURING. 
See ~ Wows.” (16 View Ne. 17. x S) 


PROMISSORY NOTES. 


8. 7G. 1V.. No. 3, 8.5. [One Jusace]—Any person, by any att, 
device, or means whatwever. making or is<uing any promissory note, 
ovder, draft, or undertaking in writing, beirg negotiable or transferable, 
fur a num less than twenty shillings sterling. 

P. Fine £20-—£5: to be recovered either bv distress, (s. 19 of 11 & 
12 Vic., c. 43), or according to 5 W. [V., No. 22. See “ Justices,” No. 
2, p. 243. 

N.B.—By s. 4, all bills of exchange, promissory notes, orders, d:c., are 
declared ty be absolutely void. 


— 


(R) By n.2. Any Justice or Justices shall and may proceed, with 
y declared 





assistance, to the place where any procession or meeting of persons hereb 

to be unlawful shall be held or take place, and such Justice, &c., or some — 

hin, &c., order, shall then and there read and repeat aloud to the persons so assem 

a command or notice to disperse in the words or to the effect following, i. e. :— 

“(ur Sovereign Lady the Queen doth command and charge all persons being here 

aasomblod immediately to disperse themselves and peaceably to depart, upon the 

paine contained in the Act of the Governor and Legislative cil of New South 
nlan pannod in the tenth year of the reign of Her Majesty Queen Victoria, inti- 

tulad ‘An Act to prevent Part Processions and certain other public exhibitions 

Ín the Colony of New South Wales.’ ” 
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PUBLIC EXHIBITION. 
See “ THEATRE.” (14 Vic., No. 23.—Repealing 9 G. IV., No. 14). 


PUBLIC WORSHIP. 
See “ CuyurcH.” 


PUBLICAN (LICENSED). 
(13 Vic., No. 29). 


License |.—By s. 4, There are three kinds of licenses :—a Publican’s 
General License; a Packet License; and a Confectioner’s License. (For 
Forms, see Act). If granted at the annual licensing meeting, or at any 
transfer meeting held before the Ist July next after such annual licensing 
meeting, they shall commence from such date, and both such licenses shall 
continue in force until the 30th of June next ensuing inclusive, (unless 
sooner forfeited), and no longer. (S. 4). 

Publican’s License].—A publican’s license shall authorize the person 
thereby licensed to sell and dispose of any fermented or spirituous liquors, 
or any mixed liquors, part of which is fermented or spirituous, in an 
quantity, in the house or on the premises therein specified : Provided that 
no such license shall be held to authorize any such sale in any place where 
a retail shop is kept, upon pretext of refreshment allowed to customers, 
or otherwise howsoever. (S. 5). See ss. 6 & 7 as regards packet or con- 
fectioner’s license. 

Licenses extended to Fairs, Rails, &éc. |—Any person holding a publican’s 
or confectioner’s license can obtain from two or more Justices in Petty 
Sessions in the city, town, or police district in which any lawful fair, 
&c., shall take place, an authority (marked E.,—see Schedule of Act}, 
extending license to such fair, &c., to which it shall apply, and for the 
time therein stated : Provided that no such fair, &c., (if out of the district 
of any such licensed person), shall be more than ten miles distant from 
such licensed house. (S. 8). 

Disqualified persons].—No license to be granted or transferred to any 
person holding office or employment under Government, nor to any consta- 
ble, or bailiff, or licensed auctioneer; nor to any person, nor the wife of 
any person, serving under seutence for any criminal offence, whether any 
such offence be partially remitted or not, (unless by pardon granted by 
competent authority); no publican’s license to be granted for anv premises 
of which a constable is the owner, landlord, or proprietor, or wherein such 
constable has any partnership or interest: Provided that no person holding 
office or employment under Government, nor constable, nor bailiff, nor 
person serving under sentence, &c., shall be taken as surety in any recog- 
nizance to be entered into under this Act. (S. 9). 

Justices disqualified to act at Licensing Meetings|.—No Justice who shall 
be a common brewer, malster, or distiller, or retailer of fermented or spi- 
rituous liquors, or concerned in partnership with any common brewer, &c., 
shall act in, or be present at, any annual licensing meeting, or at any ad- 
journment thereof, or at any Special Session for granting or transferring 


certificates for licenses under this Act, or shall take part > the discussion 
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adjourn the con-ideration of such appli- 


tations froin the day of anch annual meeting to any other day they 
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agree upon, provided that such adjournments do not, in the whole, exceed 
one cal. month from the day of the annual meeting. (S. 16). Whenever at 
any annual licensing meeting to be holden in any police district, or at any 
adjournment thereof, two Justices usually acting for or residing in such 
district shall not be present at one o’clock of that day, at the Court House 
or place of meeting, any one Justice, acting for and resident as aforesaid, 
being present, may adjourn or further adjourn the said meeting for one week, 
(notwithstanding the previous limitation), and cause notice of such ad- 
journment to be given to all other Justices acting for or resident in such 
district ; and if at such adjourned meetings there shall not be two qualified 
Justices, usually acting for or resident in such district, one such Justice 
may do all such acta as an annual licensing meeting are by this Act 
empowered to do. (S. 17). 

Every such annual licensing meeting and every adjournment thereof 
shall be held in open court, and every consideration of any application, or 
of any objection to such application, shall be deemed and taken to be a 
judicial proceeding, and it shall be the right and privilege of any resident 
in the neighbourhood of the house proposed to be licensed, or of any 
other applicant for a license, or of any person already licensed in the dis- 
trict, or of any Chief Constable or Inspector of the district, to oppose any 
such application ; and the Justices there assembled may hear, inquire into, 
and determine such objections, and summon or call and examine, on oath, 
necessary witnesses, and grant to those approved of by the majority, after 
taking the recognizance as hereinafter required, certificates authorizing 
such license. See Form D., (s. we 

The Clerk of Petty Sessions shall cause a notice of each annual licensing 
meeting to be inserted at least one calendar month before the holding 
thereof, in the Government Gazette, and also to be affixed to the door of 
the Court House in which the same are to be holden; but no omission or 
irregularity in any such notice shall affect the authority vested in the 
annual licensing meeting held conformably in other respects to the provi- 
sions of this Act; and the clerk also shall cause a notice of the time of 
holding such meeting, or adjournment thereof, to be served on every Justice 
acting for or usually resident in such district, who is required to attend on 
ae occasion unless prevented by sickness or other reasonable cause. 
(S. 19). 

Applicants to enter into Recognizance].—Before the Justices shall deliver 
any certificate to authorize the issue of a license to any applicant for the 
same, the latter shall enter into a recognizance, with two sufficient sureties, 
in the sum of £50 each ; if applying for a publican’s license, in the forin 
and with the conditions in the Form A. 3, (see Schedule of Act) ; if for a 
packet license, in Form B.2 ; if for a confectioner’s, in Form C. 3. (S. 20). 

Applicants absent through iliness|.—Lf any person, desirous of obtaining 
a certificate, be hindered by sickness or inficmuity, or any other reasonable 
cause, to be proved to the satisfaction of the majority of the Justices 
assembled, or of the Justice, if only one then present, and having autho- 
rity to grant such certificate, from attending in person at any such meeting 
or adjournment thereof, the said Justices or Justice may certify in favor 
of such person, upon three sufficient and approved sureties entering into 
the required recognizance, in £50 each. (X. 21). 5 

Z: 
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Recognizances, mode of taking.|—All such recognizances shall be entered 
into in the presence of two, at least, of Justices assembled, as aforesaid, 
and signed by them, except in case where one Justice acts alone, as before 
provided, and then the recognizances may be entered into before, and signed 
by, such Justice only. (S. 22). Such recognizances, with their conditions, 
shall be regularly recorded in the records of each Petty Sessions district, 
and shall also, within one calendar month after the same are entered into, 
be transmitted by the Clerk of Petty Sessions to the Clerk of the Peace 
acting for the Court of General Quarter Sessions held in the city, town, 
place, or district in which auch Petty Sessions are held ; and, if there shall 
be no such Court of Quarter Sessions held, then to the Clerk of the Peace 
acting for the Court of Quarter Sessions held in the district nearest to 
such Petty Sessions. (S. 23). 

List of Certificates to be sent to the Colonial Treasurer.|—The Justice 
or Justices by whom certificates are granted by virtue of this Act, shall 
transmit to the Colonial Treasurer, or other person appointed by the 
Governor for the purpose of issuing licenses under this Act, within 14 days 
from the granting thereof, a list signed by two, at least, of the Justices, 
(if two sball have acted, and if only one, by that one only), specifying 
the names and residences of all persons to whom such certificates shall 
have been granted, and of their respective sureties, and the nature of the 
license granted by each certificate; and specifying further, in the case of 
publicans’ licenses, the situation and sign or name of each house, and 
street or place in which it shall be situate, and its distance from the nearest 
licensed house in each street, place, or line of road, or on the line of road 
on which the same is situate,—the name of the owner or proprietor,— 
whether before licensed or not, and, also, the names and residences of the 
sureties. (S. 24). 

Certificates void unless lodged, &c.|—-Every such certificate shall be 
null and void, unless the same, and the sum required to be paid for such 
license, be lodged in the office of the Colonial ‘Treasurer, or other persoa 
appointed by the Governor, on or before the 30th of June next ensuing 
each annual licensing meeting; and the said Treasurer, or other person, 
shall forthwith after the receipt of every such certificate and list, issue and 
register a license (see Form in Act) according to the tenor of each such certi- 
ficate respectively, upon payment being made to him of the sum of £30 for 
publican’s license, £2 for packet license, and £1 for confectioner’s license. 
(S. 25). Notwithstanding default in lodging auch certificate, or in paying 
the required sum, whereby such certificate shall become void, the Governor, 
if he shall deem fit, upon representation to him made of the circumatances 
occasioning such default, may direct the issue of the license for which 
such certificate shall have been granted, on payment of not more than 
£10 in addition to the payment mentioned before: Provided that such 
payment be made within one calendar month of the time limited for the 
payment of the money for such license, as aforesaid. (S. 26). 

Governor may direct the issue of Licenses in certain cases}.—More 
recently it has been provided, The Governor, whenever he shall be satis- 
fied that any applicant for a license has, from the non-attendance of 
qualified Justices at the proper time for granting the certificate required 
by law, or from any other cause without default or neglect on his part, 
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been unable to obtain the certificate at the time and in the manner appointed, 
may order and direct that a license may be issued to such applicant, upon 
his entering into the required recognizances and paying the duty required 
by the Act: Provided that it be certified to the Governor by two Justices 
resident in the Police District in which the applicant’s house is situate, 
that the licensing such house would be a convenience to the public, and 
that the applicant is, in such Justices’ opinion, a fit and proper person to 
hold a publican’s license. (17 Vic., No. 6,8. 1). 

Colonial Treasurer may issue Packet Licenses tn special emergencies |.— 
The Colonial Treasurer, upon a proper certificate, signed by two or more 
Justices, together with the sum required to be paid for such license, being 
lodged in the office of the Colonial Treasurer, or other duly appointed 
person, and the Master or Commander having entered into the necessary 
recognizance, may authorize the issue of a packet license at any period of 
the year, to take effect and remain in force until 1st July next ensuing the 
date thereof: Provided the applicant for such license shall not have been 
refused a certificate for a license by any meeting of Justices to which he 
may have applied for the same. (S. 27). 

Governor may renew Licenses without Certificate in certain cases}.—The 
Governor, whenever he shall be satisfied that any person applying to have 
his license renewed has, by reason of the non-attendance of any qualified 
Justice at the annual licensing meeting, or any adjournment thereof, or from 
any other cause, without any default or neglect on his part, been unable 
to obtain the certificate aforesaid at the time and in the manner appointed, 
shall order and direct that a new license be issued to any person so apply- 
ing, upon his entering into the recognizances and paying the money required 
by the Act. (S. ar 

Justices at Petty Sessions for Transfer of Licenses may grant Certificates). 
— If it shall appear proper to the majority of the Justices at any Special 
Petty Sessions on any day hereinafter mentioned for the transfer of licenees, 
such Justices may grant to such persons as shall in their discretion be 
approved by them, after entering into the recognizances required by this 
Act, certificates to authorize the issue of licenses to any such persona ; 
and the Colonial Treasurer or other duly appointed person shall, and he is 
hereby authorized and required, forthwith after the receipt of every such 
certificate [to ?] issue and register in his office a license, to continue in force 
until the first day of July then next ensuing, in one or other of the Forms 
hereinbefore prescribed, according to the tenor of each such certificate res- 
pectively, upon payment to the said Colonial Treasurer, or other appointed 
person, of a sum proportionate to the period such license shall have to run 
from the day of the issue thereof until the said first day of July, according 
to the several and respective rates hereinbefore directed: Provided that 
notice of such application, with the names of the householders signing the 
certificate, and all other notices required by this Act, be given or posted up, 
at least, twenty clear days before such application can be heard. (S. 29). 

Special Sessions for Transferring LIacenses}].—Special Petty Sessions 
shall be holden on the first Tuesday in September, December, and March, 
in every year, in each town, city, or police district in which such annual 
licensing meeting shall be holden as before directed, for receiving applica- 
tions for transferring licenses, which meetings shall be subject to the same 
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rules as the annual licensing meeting, and have like powers of adjournment, 
and the like power shall devolve upon any one Justice, after adjournment 
by him for one week, in default of attendance of any other Justice or Jus- 
tices to whom notice shall be given as aforesaid. (S. 30). Such Justice or 
Justices may transfer the license of any person licensed to the appointee of 
the original holder of such license, if eligible and approved of by them, by 
an indorsement upon the original license in the Form F., (see Schedule), 
or to the effect thereof, such appointee entering into the same recogni 

and producing also the same certificate, as the original party obtaining the 
same is bound to enter into or produce: Provided that one week's notice, 
at least, of such intended transfer to such transferee shall be duly published, 
as required in respect to applications for licenses at the annual licensing 
meeting. (S. 31). Such Petty Sessions for transferring licenses shall be 
held in open court, and every proceeding thereat for granting or trans- 
ferring licenses shall be deemed and taken to be judicial, and all objections 
may be made, inquired into, and determined in same manner as provided 
for applications for licenses at the annual licensing meeting. (S. 32). 

Devolution of License on Trustees, Executars, &c].— In case of the decease 
or insolvency of the person holding a license, his executors, administrators, 
or trustees, as the case may be, shall be entitled to carry on the business 
of the person so licensed, by an agent, to be specially authorized, in writing, 
by any one Justice, for that purpose, and to act under the authority of the 
said license, without any renewal or formal transfer thereof, during six 
months, if the license have so long to run, or until the next licensing day 
following the date of such licensed person’s decease, or of the vesting of 
his property in trustees, as the case may be: Provided that such license 
shall be subject to the same regulations as if it had continued to be holden 
by the original grantce, and that new recognizances, with sufficient sureties, 
be entered into by such executors, administrators, or trustees, or agent, 
respectively, before the Justices assembled at the next Special Petty 
Sessions for the distriet, held in pursuance of this Act, ensuing the date 
of auch decease or legal vesting as aforesaid, or before any Justice or 
Justices of the city, town, or district, who shall previously require the same 
to be entered into. (S. 33). 

Licensed person desirous of removing to another house].—If any person, 
having duly obtained a publican’s license, shall desire to remove his bust 
ness from the house expressed in such license to any other house within 
the same district, at any time after the issue of such license, and before the 
next general licensing meeting, then, upon application made by such person 
to the Justices of the district in which the original license was granted, 
the majority of the said Justices in Petty Sessions, or any two or more 
of them, if they approve of the house proposed to be licensed, after such 
person shall have entered into a new recognizance, with such sureties 
as aforesaid, may grant a certificate authorizing the Colonial Treasurer, or 
other person duly appointed to issue licenses, to affix his signature tos 
memorandum, to be endorsed upon or affixed to the original license, in the 
Form G., or to the effect thereof, by virtue whereof the said license sball 
be thenceforth transferred during the remainder of the time the same has 
to run to the house or premises mentioned in such certificate, and shall 
cease to apply, except so far as regards acts or liabilities already performed 
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or incurred, to the house and premises for which such license was originally 
granted: Provided that the notices before required in respect to applications 
for licenses at the annual licensing meeting, be duly posted. (S. 34). 

Transfers to be reported by Clerk of Petty Sessions|.—Every transfer 
of a license authorized by any Justices, whether as regards the person or 
house to which the license shall apply, shall, within 14 days after such 
tranefer, be duly reported to the Colonial Treasurer, or other person appointed 
to issue licenses, by the Clerk of the Petty Sessions by which auch transfer 
shall be authorized. (S. 35). See offence. 

Abandoning occupation, &c.|—By s. 49, If any licensed person be con- 
victed of felony or misdemeanor in any criminal Court, and sentenced to 
transportation or imprisonment, or abandon the occupation of his or her 
licensed house as his or her usual place of residence, or permit any person 
whomsoever to manage, superintend, or conduct the business of such house, 
or shall, whether residing in such house or not, permit any unlicensed 
person to become, virtually or in effect, the keeper thereof, then or in either 
of the said cases, upon complaint thereof and proof of the fact to the satis- 
faction of any two or more Justices, the license of such house for the 
current year shall become and be absolutely void, anything hereinbefore 
contained to the contrary notwithstanding, and such house or place shall 
thenceforth be held to be unlicensed. 


Ñ. 13 Vic., No. 29, 8. 2. (8) (T) | Two Justices}].—(1) Any person 





(8) This Act does not apply to any person selling any distilled or spirituous 
perfume, bond fide as perfumery, and not for the purpose of drinking; nor to any 
person practising as an apothecary, chemist, or druggist, who may administer or 
sell any spirituous or fermented liquors as medicine or for medicinal purposes ; 
nor to any person who (within Sydney, &c., and such other towns as shall by the 
Governor, by notice in the Government Gazette, be declared to come within the 
operation of this clause) shall dispose of any quantity not less than two gallons 
of any fermented or spirituous liquors, or any mixed liquors, part of which is 
fermented or spirituous, if such quantity do not include less than two gallons of 
any one description of liquor, and is not delivered in quantities less than two gal- 
lons at one time; nor to any person who (within Liverpool, Campbelltown, Wol- 
longong, Berrima, Goulburn, Bathurst, Penrith, Richmond, Morpeth, Carrington, 
or Port Macquarie, and such other towns as shall by the Governor, by notice in 
the Government Gazette, be declared to come within the — of this clause) 
shall dispose of any quantity not less than two gallons of any fermented liquors 
containing a quantity of alcohol not exceeding 25 per cent.; nor to any grower or 
maker of wines from grapes the produce of the Colony, who shall dispose of the 
same in any quantity not less than two gallons; nor to any person who may give 
wine or beer made from grapes or grain of his own growth, or beer brewed by 
from sugar for the use of his own establishment, in part payment of wages to 
labourers on lands owned or rented by him; nor to any duly established military 
canteen. (8. 3). .. 

In ez parte Griffin v. Tumut Bench, (October, 1854), on motion for prohibition, 
it was held that the Bench was bound to take judicial notice of the Government 
proclamation of Tumut as a place where liquor could be sold in —— greater 
than two gallons, although their attention had not been called to it by the defendant. 
The proclamation issues under the Act, and becomes virtually incorporated with it. 
k. (T) Information to be laid within three months].—No conviction shall take place 
under this Act unless the information shall have been laid within three cal. months 
next after the commission of the offence complained of. 

A Retailer of fermented or spirituous liquors shall be held to be a person who 
sells in any quantity under 25 gallons at any one time. (8. 88). 
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selling or disposing of, in any house or place within the Colony, any fer- 
mented or spirituous liquor, or any mixed liquor part of which is fermented 
or spirituous, or permitting or suffering any such liquor to be sold or dis- 
posed of by any other person in his house or other place within the said 
Colony, without having first obtained, in manner and form hereinafter 
directed, a license sufficiently authorizing such sale or disposal. (v) 

P. (ist offence), forfeit £30, together with costs; or impr. with h. L 
not exc. 3 cal. m., together with such penalty; (17 Vic., No. 6, s. 3); 
(subsequent offence), forfeit £50, together with costs; or impr. with h. 1. 
not exc. 6 cal. m., together with such penalty. (17 Vic., Zd.) If pecu- 
niary penalty,—on non-payment of fine and costs, distress; in default of 
distress, impr. not exc. 14 days where fine does not exc. £5; and not exc. 
3 cal. m. where the fine is of greater amount; (13 Vic., No. 29, s. 69; 
11 & 12 Vic., c. 43, us. 19 & 22); the procedure of Jervia’s Act is to 
be followed. An abstract of the more elaborate procedure prescribed by 
13 Vic., No. 29, is added :—On non-payment of fine and costs, distress 
warrant for fine and costs, and 5a. for the distress, may be issued by the 
convicting Justices, or either of them, not exc. 14 days from dav of convic- 
tion, returnable on such day, not being more than 14 days from the date 
of warrant, to be inserted therein by the Justices; if no goods can be 
found whereon to levy such fine and costs before the return day of 
warrant, on the same being duly certified in writing on the back of such 
warrant, the convicting Justices, or either of them, may commit to gaol 
nearest to the place of conviction for not exc. 14 days, where fine does 
not exc. £5; and not exc. 3 cal. m., where the fine is of greater amount. 
The impr. to be computed from time of arrest, if endorsed on warrant by 
constable, &c. See S. 69 in full, Note (w) 


(v) Evidence.— Delivery prima facie proof of sale].—To remove doubts as to 
what is a selling or disposing of liquors contrary to this Act, it is enacted, That 
the delivery of any such spirituous or other liquors shall be good and sufficient 
prima facie evidence of money or other consideration being given for the same, so 
as to support a conviction, unless proof shall be made tothe contrary, to the satis- 
faction of the Justice hearing the case. (S. 76). 

(w) Penalties, how to be recovered, Procedure, §c.}— Except where otherwise 
provided, any person may exhibit a complaint in writing, before any Justice, 
of any offence against this Act; and, on perusal of such complaint, if the same 
be a valid one, such Justice shall grant a summons in writing under his hand, 
directing the attendance of the defendant at a time and place to be therein men- 
tioned, to appear before any two Justices to answer such charge; and, if the sum- 
mons be served personally on the defendant, or be left at his last known and usual 

lace of abode, with some inmate thereof, at least twenty (quære twenty-four ?) 

ours before the time therein mentioned for such person’s appearance, then, upon 
the appearance of the party so summoned at such time and place, or on proof to be 
then poren vivd voce on the oath of the party by whom such summons was so 
served as aforesaid, and the production of the original summons, any two Justices 
then and there being, thereupon, or at any future period to which the matter may 
be then adjourned by any one Justice, if two should not be present, shall proceed 
to hear and determine the matter complained of; and, on conviction of the defen- 
dant, the convicting Justices, or either of them, in case of a penalty being awarded, 
on non-payment thereof and such costs as such Justices may award, may issue, at 
any time not more than fourteen days from the date of conviction, under his or 
their hand aud seal, a warrant of distress, returnable on such day as they may 
insert therein, such return not being more than fourteen days from the day of the 
date of the warrant, authorizing any constable to levy on the defendant's goods, if 
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N.B.—Upon conviction, such person ts incapable of holding any license 
under this Act for 3 years from time of such conviction. Half the penalty 





such can be found, for the penalty and costs, and 5s. for such distress ; and the said 
goods forthwith to seize and carry to the nearest police office; and the goods so 
seized shall be sold at twelve o'clock on the third day after the same shail have 
been taken to such police office, unless the penalty and costs be sooner paid; and 
the surplus, if any shall remajn after payment of the penalty and costs, shall be 

id to the defendant, if demanded within one month, and, if not so demanded, 
shall be paid to the treasurer of the nearest hospital or charitable institution within 
the local jurisdiction of which such conviction shall take place; and, if no goods 
can be found before the return day of the said warrant whereon to levy, on the 
same being certified by writing on the back of such warrant to the convicting 
Justices, or either of them, under the hand of the person appointed to execute the 
same, the said convicting Justices, or either of them, forthwith, by warrant under 
his or their hand and seal, may commit the defendant to the common gaol nearest 
to the place where the conviction took place for any period not exceeding fourteen 
days where the penalty shall not exceed £5, and not exceeding 3 calendar months 
where the penalty shall be of greater amount,—such term of imprisonment to be 
computed trom the time of arrest, and not from date of warrant. ‘lhe party making 
the arrest is required to endorse on the back of such warrant the date of such 
arrest, under a penalty of not exceeding £5, to be recovered summarily : Provided 
that neglect to endorse such warrant shall not vitiate the arrest, but, in such case, 
the imprisonment shall run from date of warrant; and provided that all such pro- 
ceedings by summons may be had and done without a formal information being 
exhibited, and such proceedings shall be as good, valid, and effectual to all intents 
as if a formal jnformation in writing were exhibited, provided that in every such 
summons the general nature of the complaint shall be succinctly stated. (S. 69). 

In Carter v. Wollongong Bench, (December, 1855), a fine of £50 had been im- 

osed as for a second conviction, when there was no sufficient evidence before the 
Magistrates of any former conviction, On motion for a prohibition, the Court 
sustaived the conviction, but reduced the fine from £50 to £30. 

In R. v. Hally, (Shadforth Judgments, 1850, p. 14), it was decided that a com- 
mitment in execution under s. 69, for the amount of penalty and costs as thereby 
authorized, after no goods found on levy, is bad, if it includes the 5s. mentioned 
in this section for the expenses of the distress. 

In ez parte Soloman v. Bombala Bench, (July, 1854), the defendant was convicted 
on an information in writing for illegally delivering a quantity of wine less than 
two gallons; the conviction was quashed; a verbal charge was sufficient, but in 
this case there had been a written information, in which there was a palpable 
defect : ne delivery of liquor was the offence charged, but this was, in fact, no 
offence at all; it was prima fucte evidence of the offence of illegal selling. 

In re Thorpe, (1851), a memorandum—We sentence defendant “ to pay a fine of 
£50, and the costs of the case ; to be allowed fourteen days for payment ; in default 
of payment, to be committed to Brisbane gaol for three months "—was held to be 
bad. Instead of fourteen days for payment, a distress warrant should have issued. 
Jt was held, also, that the Magistrates might convict, though the liquor was not 
seized and brought before them. 

Evidence].-—A prohibition was granted against a conviction under the Publican’s 
Act, by Mr. Justice Milford, because the wife of the defendant had bcen examined 
as a witness —In re Charles Weston v. Coz, (June, 1859). 

Appeal).—By s. 77, Any person aggrieved by any fine or penalty imposed above 
£5, or by any act of any Justice or Justices under this Act, (unless such act relate to 
refusing a certificate for the granting, renewal, or transfer of a license, or the can- 
cellation of a wine and beer license, as hereinbefore mentioned), may appeal against 
such act to the Court of Quarter Sessions, according to the provisions of the law 
which shall be in force for the time being for the general regulation of appeals of 
such or the like nature. See “ Appeal,” p. 7. 

Appropriation of Penalties ].—By s. 81, All fines and penalties under this Act, 
except for drunkenness, and such as are otherwise appropriated, shall be paid— 
ane moiety to Her Majesty for the public use, and the other part to the informer 
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és to be received by any Chief or other constable suing or informing for the 
same under this section. (17 Vic., No. 6, s. 4). 

S. Id., 8. 36. (x) [Two Justices].—(2) Any person holding a license 
under this Act, except a packet license, having or keeping, or allowing to 
be kept, in and about his house, premises, or appurtenances, or at any place 
connected with the same in any way whatever, any skittle-ground or ball- 
court, or any dice, cards, bowls, billiards, quoits, or other implements used 
in gaming,—or suffering any person resorting thither to use or exercise any 
kind of said games, or any other unlawful game or sport, within his said 
house, premises, or appurtenances,—or any such licensed person offending 
against the tenor of his or her license, or in any respect committing a 
breach of any condition of the recognizance by him or her entered into. (Y) 





or prosecutor; and drunkards’ fines are now (by 17 Vic., No. 6, s. 5) to be paid to 
the treasurer or other authorized officer of any benevolent asylum, hospital, infir- 
mary, dispensary, or other charitable institution or society established or to be 
established nearest to the Court of Petty Sessions where he case shall be heard, 
for the relief of such poor persons as, through age, sickness, accident, or other 
infirmity, are unable to support themselves: Provided that the convicting Justice 
or Justices may direct that no portion of the penalty shall go to the informer. (8. ee 

If Appeal lost, Appellant to pay Costs}.—S. 78. Where notice of appeal s 
have been given, Sad such appeal be dismissed, or the judgment appealed against 
be affirmed, or the appeal be abandoned, the Court appealed to is required ta ad- 
judge and order that the appellant shall pay to the Justice or Justices to whom 
Sioh notice shall have been given a reasonable sum by way of costs, which if 
appellant refuse or neglect forthwith to pay, the said Court may commit him to 
gaol till such sum be paid; and where the judgment so appealed against shall be 
reversed, the Court may order the Justice or Justices ta be indemnified from all 
costs and charges to which he or they shall have been put by such appeal, and 
recommend to the Governor or Acting Governor, who is hereby authorized, on 
such recommendation, to appropriate a sufficient sum for this purpose from tha 
funds arising from the licenses taken out under this Act. (S. 78). 

Form of Conviction].—A conviction in the form in Schedule H, shall be good 
and effectual to all intents and purposes. (S. 79). 

Action against Justice, §c., to be commenced tn three months}].—S. 80. No action 
shall lie against any Justice or constable for or on account of any matter or thing 
whatsoever done or to be done or commanded by him in the execution of his duty 
or office under this Act, — any party offending, or suspected to be offending, 
against this Act, unless there be proof of corruption or malice, and unless such 
action be commenced within three calendar months after the cause of action or 
complaint shall have arisen; and, if any person shall be sued for any matter or 
thing which he has so done or shall have done in the execution of this Act, he 
may plead the general issue, and give the special matter in evidence. 

(x) Hvidence.—Proof of License].—In any proceedings against any person al- 
leged to be a licensed person, and liable as such to any such proceeding, the pro- 
duction of his or her recognizance, as entered into and recorded in manner directed, 
shall be conclusive evidence, not only of such recognizance, but also of his being 
licensed in manner therein recited : Provided that any such Justice, &c., (not being 
assembled as a Court of Quarter Sessions), in his or their discretion, may admit 
any other proof which shall seem satisfactory of any such recognizanoe, or the 
contents thereof, or as to the fact of any person being licensed in manner and form 
alleged in any such proceeding; but, in case any question shall arise relating to 
any such license or recognizance, upon appeal or otherwise, before any Court of 
Quarter Sessions, under this Act, then such question shall be decided only by the 
production of such recognizance. (S. 73). 

(Y) Provided that, on application being made as hereafter required to any Bench 
of Magistrates, of whom a Police Magistrate, if there be snch, shall be one, they 
may, at their discretion, grant a written permission to any licensed person within 
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P. Fine not exc. £20, with costs: to be recovered as offence (1). 

S. Id., 8.37. [Two Justices].—(3) Any person having or keeping 
any house, shop, room, or place of public resort, (wherein provisions, 
liquors, or refreshments of any kind shall be sold or consumed, and whether 
the same shall be kept or retailed therein, or procured elsewhere), and 
wilfully or knowingly permitting drunkenness or other disorderly conduct 
in such house, shop, room, or place, or knowingly suffering any unlawful 
games or gaming whatsoever therein, or knowingly permitting or suffering 
prostitutes or persons of notoriously bad character to meet together and 
remain therein. (Z) 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., 8.38. (Note E) [Two Justices].—(4) Every holder of a publican’s 
general license failing or neglecting to have his name at length painted in 
legible letters, at least three inches long, with the words “ licensed to retail 
fermented and spirituous liquors,” constantly and permanently remaining, 
and plainly to be seen and read, on a conspicuous part of his house or 
appurtenances; or to keep a lamp affixed over the door of his house or 
within twenty feet thereof, lighted and to be kept burning the whole of 
each and every night, from sunset to sunrise, during the time of his hold- 
ing such license,—every such lamp, if lit with oil, having at least two 
burners, or one burner if lit with gas. 

P. Fine not exc. £5: to be recovered as offence (1). 

S. Id., s. 40. [Two Justices].—(5) Any licensed house not being 
provided with the accommodation required, (a) or such as shall be required, 
by the conditions of any recognizance, and inserted therein. 





their respective districts to allow the game of billiards to be played in his or her 
licensed house on any day,—Sunday, ood Friday, and Christmas Day excepted,— 
on payment to the Colonial Treasurer of the sum of Ten pounds, in addition to the 
sum to be paid in like manner as before-mentioned for his ur her license, and also 
of the sum of Ten pounds hereafter required to be paid for dispensing with the 
restrictions, or part thereof, in respect to the hour of closing houses licensed under 
this Act: Provided also, that notice of such lest-mentionsd application shall have 
been given, and be posted as other notices as aforesaid, at least one week before 
such application can be heard: And provided always, that no recognizance en- 
tered into in pursuance of this Act shall be put in suit or estreated unless by the 
consent and direction of Her Majesty's Attorney-General. (8.36). This section 
not only prohibits gambling: it makes it an offence that any dice, cards, &c., or 
other implements of gaming should be even kept in a licensed house, whether 
really used for gaming or not; it is sufficient to disclose the presence of cards in 
the defendant's house; if the cards are of any other character than those contem- 
plated by the Statute, it is matter for defence. The information should be for 
permitting a game of cards, instead of the game. (Jn re Singleton v. Darcey, 
July, 1858); and, on estreating recognizances, see ex parte Cavanagh, February, 
851. 

(z) Proof of disorderly conduct is not necessary to justify a conviction; but a 
Magistrate is not bound to convict on mere proof that prostitutes have been 
taba —— in the house for a reasonable time. (Greig v. Bendino, 27 L.J. 

. C., 294). 

(A) By s. 39, Every house for which a publican’s general license shall be granted 
shall, at the time of granting such license, contain at least two moderately sized 
sitting-rooms, and two sleeping-rooms, actually ready and fit for public accom- 
modation, independent of the apartments occupied by the family of the publican; 
and shall also be provided with a place of accommodation on or near the premises 
for the use of the customers thereof, in order to prevent nuisances or offences 
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P. License to be adjudged and declared forfeited. 

N.B.—License thereupon and thenceforth null and void. 

S. Id., 3.41. [Two Justices].—(6) Any holder of a publican’s general 
license upon any line of road in the Colony, refusing, without reasonable 
cause, to receive a traveller as a guest into his or her house, or to find any 
auch traveller victuals or lodging, or to receive the horse or horses of a 
traveller, and provide such horses with sufficient provender, whether the 
owner lodge in the house or not. 

P. Fine not exc. £20: to be recovered as offence (1). (B) 

S. Id., 8.42. Two Justices]|—(7) Any holder of a license under this 
Act, permitting in his house, or any of the appurtenances thereto, any 
person to become drunk, or supplying or permitting any fermented or 
spirituous liquor to be supplied or given to any person in a state of intoxi- 
cation, or permitting such person (not being an inmate thereof) to remain 
in his or her house, or any of its appurtenances. 

P. Fine not exc. £5: to be recovered as offence (1). 

S. Id., 8. 43. [Two Justices].—(8) The goods and chattels, the bona 
fide property of any stranger, and being in a licensed house, or the appur- 
tenances thereof, or any place used or occupied therewith in the ordi 
course of resort at such licensed house, if seized or distrained for rent for 
. such licensed house or appurtenances, or in respect of any other claim 
whatsoever against the said house or appurtenances, or the owner thereof. 

P. Such goods, &c., to be ordered to be restored to the owner or pro- 
prietor thereof; and, further, such reasonable costs to be awarded as shall 
be incurred by such summary proceedings ; such costs to be levied by 
distress of goods of person distraining or seizing such goods. (c) 

N.B.—Every house, for which a publican’s general license shall be 
granted, shall be considered as a common inn. 





against ian ee and shall also, during the continuance of such license, be pro- 
vided with stabling sufficient for the accommodation of six horses at the least, 
and with a sufficient supply of hay, corn, or other wholesome and usual provender 
fur the horses of travellers: Provided always, that it shall be lawful for the Jus- 
tice or Justices granting a certificate for such license as aforesaid in either of the 
citics of Sydney, Newcastle, or Melbourne, by writing under his or their hands, 
to dispense with such part of the accommodation for horses specified herein as he 
or they may think fit: Provided also that. in the granting of a certificate for a 
license by any Justice or Justices as aforesaid, if it shall appear to him or them 
expedient to grant such certificate upon any other or special conditions with 
respect to the extent of accommodation to be afforded to the public, in addition to 
the accommodation hereinbefore provided, it shall be lawful for such Justice or 
Justices to insert the same in the recognizance of the person to whom such cer- 
tificate shall be granted; and in every such case the conditions so to be inserted 
shall, so far as regards such person, be taken to be the conditions imposed and 
sinding upon him or her under the present section of this Act. 

(B) It is a question of fact what is a * traveller,” but a person is not less a tra- 
veller, within the meaning of the Act, because he travels on pleasure. Atkinson 
v. Sellars, (28 L. J. M. C., 12); and see R. v. Dind, —November, 1854, (Part III.) 

(0) By s. 44, No action can be maintained on account of liquors sold con 
to the Act, and no licensed person can recover for any spirituous liquor sold and 
delivered in quantities less than two gallons, and delivered and taken away all at 
one time; but this provision does not extend to prevent innkcepers from eeping 
an account with bond fide lodgers and travellers, (see Note (B), and recovering any 
charge for spirits included therein. 
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S. Id., 8. 45. [Two Justices].—(9) The holder of any license under 
this Act taking or receiving from any person whomsoever, in payment or 
in pledge for liquors, or for any entertainment whatsoever, supplied in or 
out of his house or premises, any article of clothing or slope, or any tool, 
or other article or thing, excepting metallic or paper money, or a cheque 
or order for the payment of money. 

P. Fine not exc. £10, (independent of other legal liability): to be 
recovered as offence (1). 

S. Id., s. 46. |Two Justices].—(10) Any licensed person retailing 
liquor, when required by any guest or customer purchasing such liquor, in 
other than vessel seized to full imperial measure, (except in quantities less 
than half-a-pint). 

P. Forfeit illegal measure and pay not exc. £5: to be recovered as 
offence (1). 

N.B.—See similar provison, “ Weights and Measures,” post. 

S. Id., 3.47. [Two Justices].—(11) Any person whosoever, whether 
licensed or unlicensed under this Act, selling, supplying, or giving 
any spirituous liquor, or mixed liquor whereof part is spirituous, in any 
quantity whatever, or any fermented liquor, or mixed liquor, part whereof 
is fermented, in any quantity which shall produce intoxication, to any 
Aboriginal native of New South Wales or New Holland. 

P. Fine not exc. £5, (over and above any penalty incurred for the sale 
of such liquor without a license) : to be recovered as offence (1). 

S. Id., s. 48. [Two Justsces].—(12) Any licensed person keeping his 
house open for the sale of any liquor, or selling or retailing anv liquor, 
or suffering or permitting the same to be drunk or consumed in his house, 
or on his premises, at any time before 4 o’clock a.m., or after 10 o’clock 
p-m., from the lst October to the 31st March, or before 6 o'clock a.m., 
or after 10 o'clock p.m., from the Ist April to 30th September, (both 
inclusive), on any day of the week, or at any hour on a Sunday, Good 
Friday, or Christmas Day, (except as hereinafter provided). 

P. Fine not exc. £2 : to be recovered as offence (1). (D) 


(D) Every separate sale is a separate offence, but this does not prohibit sale or 
delivery of liquor at any time to bond fide lodgers or inmates, or travellers seekin 
refreshment on J (see recent case of Atkinson v. Sellers, 28 L. J. M.C., 12), 
or prevent the sale of wine or other fermented liquors on Sundays, Good Fridays, 
or Christmas days, between the hours of one and three o'clock, if the same shall 
not be sold for the purpose of consumption or allowed to be drunk upon the 
premises. And see Note (=). 

(£) By s. 48 it is provided, That it shall be lawful for any two or more Justices 
in the cities of Sydney, Newcastle, or Melbourne, or in any police district, in Petty 
Sessions assembled, Gr they shal] see fit), on one week's notice of such applica- 
tion being posted up outside the police offices in such cities and districts respec- 
tively, upon the payment to the Colonial Treasurer of Ten pounds, (in addition to 
the sum hereinbefore required to be paid for his or her license, and the sum of Ten 
pounds hereinbefore required to be paid for permission to keep a billiard-table), to 
dispense with any part of the restrictions and prohibitions of this present pro- 
vision, so far as may regard any licensed house within such cities and districts 
respectively, for the whole year; but which said authority it shall be lawful for 
the said Justices to revoke whenever they shall see fit, by causing a notice to that 
effect, signed by such Justices in Petty Sessions assembled, to be served upon the 
person to whom the said authority shall have been given. 


368 THE AUSTRALIAN MAGISTRATE. 


S. Id., 8. 50. [Two Justices].—(13) Any person licensed under this 
Act knowingly permitting any body, union, society, or assembly of 
persons declared to be illegal or prohibited by law, or any body, union, 
society, or assembly of persons who shall require from persons about to 
be admitted or being admitted thereto, or into the said body, union, society, 
or assembly, any oath, test, solemn declaration, or affirmation not expressly 
allowed and required by law ; or who shall observe, on the admission of 
members, or on any other proceeding, any religious or other solemn 
mystery, rite, or ceremony, or seeming or pretended religious or other 
solemn rite or ceremony, not sanctioned by law ; or who shall wear, bear, 
or display, on occasions of their meeting or assembling together, any arms, 
flags, colours, symbols, decorations, or emblems whatsoever,—to meet or 
assemble, or hold a meeting or assembly, on any occasion or 
whatsoever, in the house, premises, or other place of sale of the person so 
licensed ; or on any occasion or pretence whatsoever hanging out or display- 
ing, or suffering to be hung out or displayed, on, from, or out of such 
house, premises, or other place of sale, any sign, flag, symbol, decoration, or 
emblem whatsoever, except the known and accustomed sign of such house 
or other place of sale, usually affixed thereto in the way of business. 

P. Fine not exc. £5: to be recovered as offence (1); on subsequent 
conviction, license immediately to become null and void to all intents and 
purposes, and holder to be incapable of obtaining any future license. 

N.B.—WNothing herein contained shall extend to any meeting consisting 
exclusively of “ Freemasons ” or “ Odd Fellows.” 

S. Id., s. 51. [Two Justices].—(14) Any persons found met or as- 
sembled in any such licensed house, &c., along with, or as members of, 
or belonging to, any such body, &c., (see last offence), and neglecting or 
refusing to remove from or quit such house, &c., when required by any 
Justice, or any Chief or other constable authorized for the purpose in 
writing by such Justice, or forcibly resisting such Justice or constable, or 
refusing to state his name and place of abode, or not truly stating the 
same. (F) 

P. Fine not exc. £2; or, in default of payment, impr. for not exc. 1 mth. 

N.B.—Any constable may apprehend any such person not so removing 
from and quitting such house, d&c., when so required by such Justice or con- 
stable authorized, §c., or forcibly resisting the same, and convey him before 
any Justice of the district, to be dealt with according to law. 

S. Id., 8. 52. [Two Justices].—(15) Any licensed person keeping 


(F) By s. 51, Any Justice, or any Chief or other constable authorized for the 
purpose, in writing, by any such Justice, may enter into any such licensed house, 
&., in which such Justice shall, from information on oath or otherwise, have 
reason to believe or suspect that any such body, &c., is met or held, or on or from 
which any such sign, &c., shall be hung out or displayed, and remove from and 
put out of such house, &c., any persons found met or assembled therein with or as 
members of or belonging to any such body, &c., and remove and take away and 
destroy (if he shall think proper) any arms, banners, &c., found on or with such 
persons, or hanging out or displayed on or from such house, &c., and may require 
every such person so found to state truly to him his name and place of abode, and 
require the immediate inspection of, and take possession of, any book of proceed- 
ings or other book used at such meeting, or brought thereto, and detain such book 
for such time as he may think proper, not exceeding fourtcen days. 
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öpen his house, in case of riot or tumult, at or after any hour at which 
two Justices shall have ordered auch house to be closed. See “ Riot,” post. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., s. 53. [Two Justices].—(16) Any person delaying admittance 
for such time as shall make it appear that wilful delay was intended, to any 
Justice, or Chief Constable, Inspector, or Serjeant of police, together with 
his assistants, demanding entrance from time to time into any licensed 
house; or to any constable specially authorized in writing by any one 
Justice, in any particular instance, demanding entrance into any licensed 
house, or its appurtenances, at any time by day or night. 

P. Fine not exc. £10: to be recovered as offence (1). 

N.B.—Jf admittance be refused or wilfully delayed, force may be 
employed by such persons to serve process, or for any other lawful purpose. 

S. Id., s. 54. [Two Justices|.—(17) Any person holding any license 
under this Act, failing to produce his license to any Justice of the Peace, 
on demand at his licensed house or place wherein or whereat such license 
shall be exercised. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. Id., 8. 55. | Two Justices|.—(18) Any licensed person employing any 
unlicensed person to sell or dispose of, by retail, any such liquors as afore- 
said, in any house, cart, carriage, vessel, or boat, or any place whatever 
out of the house or place in which such licensed person is authorized to 
sell or dispose of the same by virtue of his license, or in such house or 
place, if otherwise than as the servant or agent under the immediate super- 
intendence and control of such licensed person. 

P. Fine not exc. £20: to be recovered as offence (1). See Note (E), 
and ex parte Ward,—March, 1855, (Part III). 

S. Id., s. 56. [Two Justices].—(19) Any licensed person selling, or 
disposing of, or offering for sale, any fermented or spirituous liquor, or 
any mixed liquor, part of which is fermented or spirituous, which shall 
be adulterated or mixed with any deleterious ingredients whatever. 

P. Fine £50—£10: to be recovered as offence (1). And see 19 Vic., 
No. 19. 

N.B.—In order to analyze such liquor, any Justice, on any complaint on 
oath thereof made to him, sufficient, in his opinion, to cause reasonable 
suspicion that any such liquor is so adulterated, may authorize the setzure 
of such suspected liquor, and cause the same to be analyzed by some 
chemist or other competent person. (S. 56.) 

S. 19 Vic., No. 19, s. 2. [Two Justices].—(20) Any dealer in 
spirituous or fermented liquors, licensed publican, or any other person, 
knowingly having in his possession any spirituous or fermented liquors so 
adulterated as aforesaid ;—or any such dealer or publican knowingly having 
in his possession otherwise than for a lawful purpose, any poisonous, dele- 
terious, or pernicious substance. 

P. Fine not exc. £100: to be recovered either by distress, (11 & 12 
Vic., c. 43, s. 19), or according to 5 W. IV., No. 22 ; see “ Justices,” No. 
2, p. 243. All fermented or spirituous liquors so adulterated as aforesaid, 
and all poisonous, deleterious, or pernicious substances found in the 
possession of any such dealer or publican, shall and may be seized by any 
Inspector of Distilleries, Officer of Customs, or by = constable acting 
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acquired, selling to`any prohibited person any spirituous or fermented 
liquor. 

P. Fine not exc. £10: to be recovered as offence (1). 

N.B.—The Justices of Petty Sessions, or any two of them, shall, from 
year to year, renew any such prohibition to all such persons as have not 
in their opinion reformed within the year. (S. 64). 

S. Id., s. 65. [Two Justices].—(27) Any person, with a knowledge 
of the Justice’s prohibition, (s. 63, Note (a), giving, selling, purchasing, 
or procuring for or on behalf of such prohibited person, or for his or her 
use, any auch spirituous or fermented liquors. 

P. Fine not exc. £5: to be recovered as offence (1). 

S. Id., 3. 66. [Two Justices] —-(28) Any person not holding a 
license (H) which authorizes such sale, selling (Note c) or retailing any 
fermented or spirituous or mixed liquors in any unlicensed house or place. 

P. See Note (1), and 17 Vic., No. 6, s. 3. 

S. Id., 8.67. [One Justice].—(29) Any person, not licensed or 
authorized to sell, carrying about for or exposing to sale such liquora in 
any street, road, or footpath, or in any booth, tent, store, or shed, or in any 
boat or vessel, or any other place whatever. 

P. Fine not exc. £50: to be recovered according to the provisions of 


(H) Onus of proving License on Defendant].—In all ——— against any 
person for selling or permitting to be sold any fermented or spirituous liquors, or 
mixed liquors, part whereof is fermented or spirituous, without a license, such 
person shall, for all purposes connected with those proceedings, be deemed and 
taken to be unlicensed, unless he or she shall, at the hearing, produce his or her 
license before and exhibit the same to the sitting Justices or Justice, or shall then 
aud there produce other proof which shall be satisfactory to such Justices or Jus- 
tice, and which they or he shall, in their or his discretion, choose to receive, of 
his or her being a licensed person, and of the description of the license held by 
him or her. (8S. 72). 

(1) By s. 66, Upon information or complaint upon oath being made before an 
Justice by any credible person, that he doth suspect and believe that any suc 
liquor or liquors as aforesaid is or are or have been sold or retailed by any person 
not holding a license authorizing such sale in any particular unlicensed house or 
place, and such person shall on such information set forth and show reasonable 
grounds for such belief and suspicion, then and in such case it shall be lawful for 
such Justice in his discretion to grant his warrant to any constable to enter and 
search any such house or other place by day; and such constable may break open 
the doors, if not opened within a reasonable time after demand, and seize all such 
fermented and spirituous or mixed liquors as aforesaid as he shall then and there 
find, and the vessel or vessels in which such liquors shall be contained, and shall 
and may detain the same until the owner thereof shall appear before two or more 
Justices to claim such liquors, and shall satisfy the said Justices how and for what 
purpose he became possessed of the same, or, after being summoned, shall fail to 
appear; and, if it shall appear to the said Justices, after due inquiry and examina- 
tion, that such liquors were in the said house or other place for the purpose of — 
illegally sold or disposed of by retail, then such Justices shall adjudge the sai 
liquors and vessel or vessels to be condemned and forfeited, and the same may and 
shall be sold, and the proceeds thereof, after payment of such costs as may be 
assessed and awarded by such Justices, shall be applied and distributed in equal 
moieties to the use of Her Majesty and to or amongst the party or ies 80 
informing ; but if otherwise, then such liquors and vessel or vessels s be forth- 
with restored to the proper owner on his making application for the same. Any 
Chief or other constable informing or suing for any penalty under this section is 
entitled to half thereof. (17 Vic., No. 6, 6. 4), and see Note (1.). 
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S. Id.,s.71. [One Justice].—(31) Any person having been sum- 
moned by any Justice issuing any summons under this Act, or by any 
one of the Justices before whom the matter of any information or com- 
plaint under this Act may come on to be heard and determined, to appear 
and give evidence at the hearing of any information or complaint under 
this Act, and to bring with him and produce at such hearing any necessary 
documents under his control, specified in such summons, and not attending 
at the time and place mentioned in his summons without reasonable cause, 
—or having attended there, and refusing to be sworn, or to affirm, or to 
answer any legal question put to him, without alleging a sufficient excuse, 
to be then allowed by the Justice or Justices hearing the case. 

P. Fine not exc. £30: to be recovered as offence (1). See “ Witness.” 

N.B.—Every summons shall be served by delivering a copy thereof 
personally to the person summoned, and showing the original at the time of 
such service, which service shall be at least twenty-four hours before the 
time specified therein for the attendance of such witness. 

S. Id., s.74.(™) [One Justice].—(32) Any person being found by any 
Justice, or any Chief or other constable, drinking in any reputed disorderly 
house, or in any house, shop, storehouse, or other building, or in any booth, 
shed, hut, tent, stall, or place in which or where any ale, beer, wine, cider, 
ginger-beer, spruce-beer, brandy, rum, or other fermented or spirituous 
liquors shall be sold or disposed of by retail, and the license for such sale 
not being produced on demand to such Justice or constable. 

P. Fine not exc. £5: to be recovered as offence (1), unless such person 
ahall inform against such unlicensed person, or voluntarily become a witness 

inst him or her in respect of such act of selling or retailing. 

N.B.— Whenever any Justice, or any Chief or other constable, shall find 
any person so drinking in any such places respectively, and the license for 
such sale shall not on demand be produced to such Justice or constable, 
such Justice or constable may apprehend all such persons so found drink- 
tng therein. 

S. Id. s. 83. (N) [Two Justices]|.—(33) Any person obtaining any 


to grant a search warrant, as in the case of a suspicion of the unlicensed retailing 
of spirits as hereinbefore directed, and the same seizure, condemnation, and for- 
feiture, sale and distribution of proceeds, shall thereupon be authorized as in the 
case last mentioned, save only that the Justices shall not be bound to inquire as 
to the purpose for which the said liquors were intended, but solely as to the pro- 
perty or possession aforesaid. Any Chief or other constable suing or informing 
for any penalty under this section, is entitled to half the — (17 Vic., No.6, s. 4.) 

(m) Evidence ; Reputation of — Houses.}—In any proceedings against 
any person charged with unlawfully selling any liquor in a reputed disorderly 
house, the proof of the reputation of such house, and of any person (not being the 
owner) found drinking therein, shall be deemed full and sufficient evidence to war- 
rant the conviction of such persons so found drinking in such house, and the 
proprietors thereof. (8. 75). 

(N) 8.70. Justices may award amends against Informer preferring false com- 
plaints.) — Whereas informations or complaints are often laid for the mere sake 

ain, and the offences charged in such informations are not further prosecuted, or 
it appears upon prosecution that there was no sufficient ground for malting the 
charge: in every case in which any information or complaint of any offence shall 
be laid or made before any Justice or Justices under this Act, and shall not be 
further prosecuted, or in which, if further prosecuted, it shall appear to the Justice 
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sum of money or other reward from any person whatever, by threatening 
directly or indirectly to lodge any information or make any complaint 
before any Justice or Justices for any offence under this Act, or as an 
inducement for forbearing to lay such information or make such complaint. 

P. Fine not exc. £10: to be recovered as offence (1). 

S. 17 Vic., No. 6, 8.2. [Two Justices.|—(34) Any licensed publican 
permitting music or dancing in any part of his or her licensed house, 
which is open to public resort, unless by permission in writing of one or 
more Police Magistrates of the district in which the house is situate ; or, 
in districts where there may be no Police Magistrate, unless with similar 
permission from the Justices in Petty Sessions assembled. 

P. Fine not exc. £20: to be recovered as offence (1). Sees. 6. of 17 
Vic., No. 6, (Note D). 





M. 19 Vic., No. 19, s. 1. Bail comp.—Any dealer in spirituous or 
fermented liquors, licensed publican, or other person, putting into or 
mixing with, or causing to be put into or mixed with, any spirituous or 
fermented liquers, any poisonous, deleterious, or pernicious substance 
whatsoever; or selling or otherwise disposing of, or keeping for sale, any 
spirituous or fermented liquors so adulterated. 

P. Fine not exc. £200; or impr. for not exc. 2 yrs., with or without 
h. 1. See ante, p. 5, “ Adulteration,’”’ “ Brewer,” “ Distiller.” 


QUARANTINE. 
(3 W. IV., No. 1; 13 Vic., No. 35; and 17 Vic., No. 29). 


RAILWAY. (0) 


S. 22 Vic., No. 19, s. 98. [Two Justices].—(1) Not fastening Gates}. 
~—Any person omitting to shut and fasten any gate set up at either side 
of railway for the accommodation of the owners or occupiers of the adjoin- 
ing lands, as soon as he and the carriages, cattle, or other animals under 
his care have passed through the same. 


P. Fine not exc. £10: to be recovered either by distress, (s. 19 of 11 


or Justices by whom the case shall be heard that thero was no sufficient ground 
for making the charge, the Justice or Justices shall have power to award such 
amends, not more than the sum of five pounds, to be paid by the informer to the 
party informed or complained against, for his loss of time and expenses in the 
matter, as to the Justice or Justices shall secm meet: to be recovered in like 
manner as any penalty may be recovered under this Act. (S.70). See “ Police,” 
Offence 49, and Note (E), p. 341. 

(0) Interpretation.— Railway” extends to any railway or tramway, parts or 
portions, extension or branch, of any railways or tramways constructed or worked 
under this Act, and intended for conveyance of passengers or goods in and upon 
carriages drawn or impelled by engine or other locomotive power. 

“Toll” includes any rate or charge, or other payment payable for any passen- 
ger, animal, carriage, goods, merchandise, &., conveyed on the railway. 

“ Goods” includes things of every kind conveyed on the railway. 


“ Owner,” in cases of notice, means any person or corporation who, under this 
Act, can sell and convey lands to the Company (sic). — F 
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tor at such seaport appointed under this Act, the certificate required by 
said Act. 

P. Fine not exc. £30: recoverable as offence (1). 

N.B— Such imported sheep, although so infected, if, and so long as, 
kept in a secure stable or shed approved by such Inspector, shall not be 
liable to destruction under this Act by reason of such infection, until the 
exptration of three months after such importation. 

S. Id., 8.14. [Two Justices].—(8) Any person bringing, or causing 
to be brought, any sheep across the boundary-line into New South Wales 
from Victoria, without having obtained from some such Inspector a certi- 
ficate stating that such sheep are not infected with the scab. 

P. Fine not exc. 5s. for every sheep so brought: to be recovered as 
offence (1). 

S. Id., 8.16. [Two Justices].—(9) The owner or any other person 
removing any sheep so that they cannot be viewed by an Inspector, or 
in any way obstructing such Inspector in the discharge of his duty. 

P. Fine not exc. £20: recoverable as offence (1). 

N.B.—Any such Inspector, if he suspect that any sheep are kept on 
any run contrary to the provisions of this Act, may enter thereon to 
examine the same: Provided that he first leave a notice, in writing, at 
the owner’s residence twenty-four hours previously, stating his intention 
so to do; and, if he find any sheep infected with scab, he shall without 
delay depose to the same, on oath, before the nearest Justice, who may 
thereupon proceed as directed in sec. 5, 

S. Id., 8.17. [Two —— Any shepherd or other person 
in charge of travelling sheep, (Note 1) refusing to allow such sheep to be 
examined or destroyed by any Inspector, or in any way obstructing such 
Inspector in the discharge of his duty. 

P. Fine not exc. £5: to be recovered as offence tT). 
~ §. Id., 8. 18. [Two Justices].—(11) Any Inspector refusing, or 
wilfully neglecting, or unreasonably delaying, to perform any duties 
imposed on him by this Act, or being guilty of any misconduct in the 
performance thereof, or wilfully abusing the powers and authority hereby 
entrusted to him. 

P. Fine not exc, £20: to be recovered as offence (1). 


M. Id., 8.8. Bail comp.—(1) Any person appointed by any Justice 
to examine sheep, wilfully making any false report, or delivering a false 
certificate, to any Justice respecting such sheep. 

P. Impr. not exc, 2 yrs,, with or without h. 1. 

M. Id.,s.9, Bail comp.—(2) Any person wilfully communicating or 
causing to be communicated to any sheep the disease called the scab. 

P. Impr. not exc. 2 yrs., with or without h. 1. 

M. Id., s. 17. Bail comp.—(3) Any shepherd or other person re- 
moving or attempting to remove any sheep detained by any Inspector for 
the purpose of being destroyed. | 

P. Impr., with or without h. 1,, not exc. one year, 


SEARCH WARRANT. 
See “Justices,” “t Larceny,” ‘ Pouce,” ‘ MANUFACTURES,” 


SEA MEN.-——SERVANTS. 
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SEAMEN. 
See “ Water Pouce.” 


See 19 Vic., No. 8, and Merchant Shipping Act, 17 & 18 Vic., c. 104; 
17 Vic., No. 36; 16 Vic., No. 25; 15 Vic., No. 12; 13 Vic., No. 28; 
11 Vic., No. 46; 11 Vic., No. 23. 


SERVANTS. 
See ‘ MASTER AND SERVANT.” 


M. 16 Vic., No. 17, 8.7. Bail disc.—(1) Master or mistress of any 
person, legally liable to provide for such person as an apprentice or 
servant, necessary food, clothing, or lodging, wilfully and without lawful 
excuse refusing or neglecting to provide the same. 

P. Impr., with or without h. 1., for not exc. 3 years. 

M. Id. Bail disc.—(2) Master or mistress of any such person 
unlawfully and maliciously assaulting such person, whereby the life of 
such person shall be endangered, or the health of such person shall have 
been or shall be likely to be permanently endangered. 

P, The same as last offence. 


SEWERAGE. 
See The Sydney Sewerage Act, (17 Vic., No. 34). 


SHIPS in CoLoNiaL Service, Crews or. 
See 19 Vic., No. 22. 


SLAUGHTER-HOUSES. 
See “ ABATTOIR,” “ BurcHer.” 


SMUGGLING. 


S. 20 Vic., No. 22, 8.8. [Two Justices].—Gold].—Anyone aiding, 
assisting, or being concerned in the conveyance of gold for the purpose of 
being exported contrary to the provisions of this Act, or of 20 Vic., 
No. 17. 

P. Forfeit either treble the value thereof, or £100, at the discretion of 
the Justices : to be recovered by distress; in default, impr. until payment 
of penalty, or for not exc. 6 mths. unless penalty and costs be sooner paid. 
(9 Vic., No. 15, s. 112). 

N.B.—AIl the gold, together with the boat, &c., is forfeited. S. 7T enacts 
that anyone shipping, or assisting, aiding, or being concerned in the ship- 
ment or carrying of gold for exportation, before due entry of such gold and 
payment of duty thereon, and due entry outward of such ship, §c., liable 
to a penalty of treble value, or £100, at election of Collector, §c., of 
Customs. 

For general law of Smuggling see ss. 82—134 of 9 Vic., No. 15. 
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SODOMY. 
See “ AssauLt.”’ 


F. 9 G. IV., c. 31, s. 15. Bail disc.—(1) The abominable crime of 
buggery, committed either with mankind or with any animal. 
P. Death. 


F. 1 Vic., c. 87, 8.4. Bail disc.—(2) Accusing, or threatening to 
accuse, thereof, with a view to extort money, and thereby extorting same. 

P. Tr. life—15 yrs.; or impr. not exc. 3 yrs., h. 1. and s. c.; or h.L 
on roads 15—7 yrs. 

See “ Accusing,” ante, p. 3, (where money extorted), and “ Letter 
(Threatening),” ante, p. 289. 


SOLICITING TO THE COMMISSION OF AN OFFENCE. 
M. at Com. Law. Bail comp.—Soliciting to commit a felony or mis- 


demeanor, not afterwards committed. i 
P. Fine or impr., or both. (R. v. Higgins, 2 East, 5; Dickenson's 
Q. S., 435). 


N.B.— If committed, the offender would be a principal. 


STAGE COACHES. 
See “ ToLLs,” “Carriages (LICENSED).” 


M. 1 G.IV.,c.4. Bail comp.—(1) Coachmen wantonly or farionsly 
driving or racing, —or wilfully misconducting themselves, and injuring any 
person. 

P. Fine and impr. 

M. 13 Vic., No. 5, s. 1. Bail comp.—(2) If any person shall be 
maimed or otherwise injured by reason of the careless or furious driving, 
or of the racing or other wilful misconduct, of anv coachman or other 
person driving any stage coach or other public carriage carrying passen- 
gers for hire, such careless or furious driving or racing, or other wilful 
misconduct of such coachman or other person is a misdemeanor. 

P. Fine and impr. 


SUBSEQUENT FELONY. 

F. 748 G. IV., c. 28,8. 11. Bail disc—Any person convicted of 
any felony, not punishable with death, committed after a previous convic- 
tion of felony. 

P. Tr. Life—7 yrs.; or impr. not exc. 4 yrs., h.l. and s. c.; or (if 
male) h. l. on roads 15—5 yrs.; (¢f female), impr., with b. or 1. 1., 7—2 
years. 

SUICIDE. 
M. at Com. Law. Bail comp.—Attempt to commit; (i. e., an attempt 


to commit a felony). 
P. Fine or impr., or both. (4 BI. C., 189; 1 Russel on C., 307). 


SUNDAY. 
S. 5 Vic. No. 6, 8.1. [One Justice].—Any person found engaged in 
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shooting at any pigeon-match, or for pleasure, sport, or profit of any kind 
whatsoever, on Sunday, or carrying fire-arms on that day. (K) 

P. Fine £5—£2 : (L) either by distress, (s. 19 of 11 & 12 Vic., c. 43), 
or according to 5 W. IV., No. 22. See “ Justices,” No. 2, p. 243. 

S. 29 Car. II., c. 7,8. 1. (m) [One Justice].—(2) Any person being of 
the age of 14 years or upwards, tradesinan, artificer, workman, labourer, 
or other person whatsoever, (N) doing or exercising any worldly labour, 
business, or work of their ordinary calling upon the Lord’s Day, or any 
part thereof, —works of necessity and charity only excepted. 

P. Forfeit the sum of 5s.:(0) to be levied by distress ; and, in default 
thereof, to be publicly set in the stocks for 2 hours. (S. 2). 

S. Id., s. 1. [One Justice].—(3) Any person whatsoever publicly 
crying, showing forth, or exposing to sale any wares, merchandise, fruit, 
herbs, goods, or chattels whatsoever upon the Lord’s Day, or any part 
thereof. (P) 

P. Forfeit the same. 

S. Id., 8.2. [One Justice].—(4) Travelling on].— Drover, horse- 
courser, waggoner, butcher, higgler, their or any of their servants, travel- 
ling or coming into his or her inn or lodging upon the Lord’s Day, or any 
part thereof. 

P. Forfeit 20s.: (Note L) to be levied by distress; and, in default 
thereof, to be publicly set in the stocks for 2 hours. (S. 2). | 

S. 1. Car. [.,c.1. [One Justice].—(5) Unlawful Sports on].—There 
shall be no concourse of people out of their own parishes on the Lord’s 
Day for any sport or pastimes, or any bull-bailing, bear-baiting, inter- 
ludes, common plays, or other unlawful exercises and pastimes used by 
any persons within their own parishes. (Q) 


(x) By s. 2, The penal clause is not to extend to travellers bond fide carrying 
fire-arms for the protection of their lives and property, or the property of their 
employers, on the public roads of the Colony, or to constables and other persons 
carrying fire-arms for lawful purposes. 

(L) Recovery of penalty.—By s. 3, The prosecution must be commenced within 10 
days next after the time the offence shall have been committed. 

Appeal is allowed. 

(M) Observation).—An Act, 3 Car. I., c. 1, has been stated to be in force, im- 
posing a penalty of 20s. on carriers, and 6s. 8d. on butchers, tor offences on the 
Lord’s Day ; but this is not so; for it was (see the end of the Statute, which is in 
p. 1207 of Callaghan’s Acts) “to continue to the end of the first session of the 
next Parliament,” and was not continued. 

(N) What persons within the Act.}—These general words are meant to comprise 
only persons ejusdem generis with those previously mentioned, (Sandiman v. 
Breach, 7 B. & C.. 96), but do not include the owner or driver of a stage-coach, as 
their contracts to carry passengers on Sundays are binding. 

(o) Penalty].—There can be only one penalty recovered for any number of 
instances of trading by the same person on the same Sunday. (Cripps v. Durden, 
Cowp., 640, and Smith's L. C.) 

The information under this Act must be laid within ten days after the offence 
committed. (S. 4). f 

(P) —— | —This provision is not to extend to the prohibition of dressing 
of meat in families; nor to the dressing or selling meat in inns, cookshops, or 
victualling-houses, for such as otherwise cannot be provided; nor to the crying 
and selling milk before 9 a.m., or after 4 p.m., (8.3). As to bakers or publicans, 
sce ‘ Baker,” ‘‘ Publican.” 

(Q) The information must be laid within one month after offence was committed. 
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and make complaint on oath of the facts which require the surety. The 
complaint is usually in writing. 

If the offending party be present, he may be required at once to enter 
into the requisite recognizance. If he be absent, the Justice may make 
out his warrant to bring the party before him or some other Justice, or he 
may make it to bring the party before himself only ; for he that maketh 
warrant for the most part hath the best knowledge of the matter, and 
therefore is the fittest person to do justice in the case. (5 Co., 59). 

It seems certain that, if the person to be bound be in the presence of a 
Justice, he may be immediately committed, unless he offer sureties ; and 
hence it follows a fortiori that he may be commanded by word of mouth 
to find sureties, and committed for disobedience. But it is said that, if he 
be absent, he cannot be committed without a warrant from some Justice 
in order to find sureties; and that such warrant ought to be under seal, 
and to show the cause for which it is granted, and at whose suit, and that 
it may be directed to any indifferent person. (1 Hawk., c. 60, s. 9). 

A Justice ought not to commit for not finding surety, until the party 
has been required and refused to do so. 

It is more usual and is considered the better way, except under very 
special circumstances, for the Justice to bind the party against whom the 
surety of the peace is required by recognizance ‘to appear at the next 
Sessions of the Peace,’’ and in the meantime to keep the peace to the 
Queen and all her liege people, especially to the party claiming the secu- 
rity ; (2 Hawk., c. 27); or it may be for a definite period, as six months, 
a year, &c. 

The Justices should fix the amount of the recognizance, having regard 
to the condition in life of the parties and the circumstances of the case, or 
as Williams, J., said in Prickett v. Greatrex, (8 Q. B., 1020), “‘ The nature 
of the commitment should at all times bear some relation to the quantity 
and quality of the offence.” It is usual to give the parties bound notice 
of their recognizance, signed by the Justice. In default of finding surety, 
the party is committed to the common gaol for the time required, unless 
in the meantime he enter into recognizance with sureties; but it is not 
necessary to mention in the commitment the sum for which the sureties 
are to be bound, though advisable and usual so to do. 

The complaint should be verified on oath or affirmation. (16 Vic., No. 
1,8. 12. Corroborating affidavits of third persons may be received to 
support complainant’s affidavit. Affidavits in contradiction ought not to 
be received, nor for the purpose of supplying facts said to have been sup- 
pressed by the complainant. This is an ex parte proceeding ; the defen- 
dant has no opportunity of obtaining a determination in his favour, and 
the action of the Magistrate is therefore merely ministerial. (Steward v. 
Gromett, 29 L. J.C. P., 170). 

A person demanding sureties of the peace swears only to his own appre- 
hensions, of which no other person can form an adequate judgment; from 
which it has been deduced by the Judges in many cases, as a general rule, 
that articles of the peace cannot be resisted on any ground, except by 
showing direct evidence of express malice, such as declarations to that 
effect, but not inferred malice collected from general reasoning or collateral 
circumstances ; and moreover that, wherever particular facts of violence 
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are stated by complainant, it is not permitted that the defendant should 
controvert them, for they must be taken to be true till negatived th 

the medium of appropriate prosecution. (Dick. Q. S., 504; 13 E., 171). 
But see the recent case of Steward v. Gromett, 29 L. J.C. P., 170, where 
this subject is fully discussed. 

The Sessions].—The party requiring the surety may at once apply to 
the Court of Sessions, and this is the mort usual and best course when the 
Court is sitting. The application should be made upon articles verified 
on oath, showing the facts to warrant it. They should be exhibited on 
parchment. 

It is said that the Sessions cannot in any case proceed against the party 
for a forfeiture of his recognizance, either in respect of his not appearing, 
or breaking the peace ; but that the recognizance itself, with the record of 
default of appearance, ought to be removed into the Supreme Court, to 
proceed by scire facias upon such recognizance. (1 Hawk., c. 60, s. 18). 

Surety for Good Behaviour].—Surety for good behaviour is nearly the 
aame as surety for the peace. By 34 Ed. III., c. 1, Justices may bind 
over to good behaviour all persona of evil fame, which being words of 
comprehensive meaning, the Justice muat use his discretion. A Justice 
cannot use too much caution in demanding articles for good behaviour ; 
for, in matters which the law has left indefinite, it is better to fall short 
of than to exceed the authority given him by his commission. In a recent 
case, (Haylocke v. Sparke, 22 L. J. M. C., 72), ‘Lord Campbell says :— 
“ Undoubtedly it appears that mere insulting language, though conira 
bonas mores, ia not such an offence in respect of which Justices would be 
authorized in taking security and mainprize; but we have come to the 
conclusion that cases of aggravated defamation may well require sureties 
for good behaviour.” 

The Statute has always been construed to extend to the prevention of 
contemplated offences. (Willes v. Bridger, 2 B. & A., 287). The same 
principle applies here as in cases of direct personal danger,—that the 
Justices would be poor guardians of the public peace if thev could not 
interfere until actual outrage. (R. v. Stanhope, 12 A. & E., 621). An 
examination of the authorities makes it tolerably clear that a manifested 
intention to disturb the public peace and cause riot and tumult would be a 
case within the Statute, and the offender might be apprehended for the 
purpose of taking from him sureties of good behaviour. (Wise on Riots, 
p. 82). 

How Recognizance estreated]}.—By 8. 2 of 18 Vic., No. 9, where any 
recognizance to keep the peace or to be of good behaviour is entered into 
by any person as principal or surety, before the Court of General or Quar- 
ter Sessions of the Peace, or before any Justice or Justices of the Peace, 
it shall be lawful for any such Court of General or Quarter Sessiona of the 
Peace as aforesaid, upon application made to such Court, to declare such 
recognizance to be forfeited, upon proof of a conviction of the party bound 
by such recognizance, of any offence which is, in law, a breach of the 
condition of the same, and upon further proof that a notice, (s) in writing, 
signed by the person seeking to put such recognizance in force, has, seren 


— — — — — — -= — aoe — G — — — — 





(8) The required Forms are given in this volume, poat, Part II. 
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clear days before the commencement of such Sessions, been personally 
served upon or left at the usual place of abode of the party, or each of the 
parties (if more than one), who entered into such recognizance, that an 
application will be made to the said General or Quarter Sessions that the 
said recognizance shall be declared forfeited; and if such recognizance 
shall be declared forfeited, all euch proceedings shall be had thereon as 
in the case of a recognizance forfeited at such Court of General or Quarter 
Sessions, and all the provisions of the Act of Council passed in the second 
year of the reign of Her present Majesty, numbered eight, applicable to 
recognizances forfeited at such Court, shall apply to a recognizance which 
shall, upon such application and proof as hereinbefore, mentioned, be 
declared to be forfeited; and, upon notice in writing (see Note s) of such 
intended application to the said General or Quarter Sessions being given 
to any Justice or Justices before whom any such recognizance shall have 
been taken, four clear days before the commencement of the said Sessions, 
the said Justice or Justices shall transmit the said recognizance to the 
Clerk of the Peace of the district within which the said recognizanee shall 
have been taken, with a certificate (Note s) that the said recognizance 
is sent to him by reason of such last-mentioned notice having been so 
given as aforesaid. See ‘“ Recognizance,” p. 381. 

Surrender of Principal by Bail].—This, it appears, cannot be done in 
these cases like a recognizance for the purty’s appearance ona day certain. 


SURVEY OF PASTORAL RUNS. 


16 Vic., No. 29, s. 1. [Two Justices]. Any occupant of Crown Lands 
who shall have tendered for or demanded a lease of any waste lands of the 
Crown as a run for pastoral purposes,—or, in his absence, the superintendent 
or overseer of any such occupant, being resident on or near to such run,— 
when thereunto required by the surveyor appointed or authorized by the 
Government to survey such run, or to mark or describe the boundaries 
thereof, refusing or neglecting forthwith to point out such boundaries justly 
and truly to such surveyor, or knowingly or carelessly pointing out bound- 
aries which are not his just and true boundaries, when such surveyor shall, 
not less than one month previously thereto, have sent by post or otherwise 
letters addressed to such occupier and to the occupants of conterminous 
runs, or to their respective overseers, stating the time at or about which he 
will require their mutual boundaries to be pointed out. 

P. Fine not exc. £50: to be recovered either by distress, (s. 19 of 11 
& 12 Vic., c. 43), or accordiag to 5 W. IV., No. 22). See “Justices,” 
No. 2, p. 243. 


SURVEY MARKS PREVENTION. 


16 Vic., No. 15, s. 1. (1) [Two Justices].—(1) Every person making 
or using the official distinguishing survey mark (in the form of a broa:l 
arrow), in marking any boundary, or so as to appear to indicate a 


(T) Nothing herein contained shall render the owner or occupier of any land 
liable to any penalty for the removal of any trec thereon so marked, which he may 
desire to remove in fencing, clearing, or otherwise improving such land. (8. 2). 
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boundary, of any land, except in the conduct of an authorized official 
survey. 

P. Fine not exc. £10: to be recovered either by distress, (3. 19 of 11 
& 12 Vic., c. 43), or according to 5 W. IV., No. 22, (see “ Justices,” No. 
2, p- 243), by any person authorized by the Attorney-General to proceed 
for the same. 

Id., s. 2. [Two Justices|—({2) Any person wilfully obliterating, 
removing, or defacing any such survey mark as aforesaid, or any land 
mark or beacon which shall have been erected by or under the direction 
of an officer of the Survey Department, or by a surveyor licensed by the 
Government. 

P. Fine not exc. £10: to be recovered as offence (1). 

N.B.—The penalty for removal does not apply where the owner or 
occupier desires to remove in fencing, clearing, or otherwise improving 
such land. 


SWEARING. 


19 Geo. II., c. 21,8. 1 (v). [One Justice|.—(1) Any person profanely 
cursing and swearing, (w) i.e., any day labourer, common soldier, commoa 
sailor, or common seaman. 

[Mem.—By s. 14 of the Act, it was enacted that the sum of 18. and no 
more was to be taken for the information, summons, and conviction under 

e Act 

P. Fine 1s., (a. 1), and costs, over and above all charges of the infor- 
mation ; in default of immediate payment, or giving security to the satis- 
faction of the Justice, &c., impr. with h. l. for 10 days, (s. 4); and in 
default of not paying the charges, &c., immediately, or giving security, 
&c., impr. with h. 1. for 6 days over and above such 10 days, (s. 10); 
(2nd offence), double the sum first forfeited, (s. 1); (3rd or subsequent 
offence), treble, &c. (S. 1). 

i Id. [One Justice].—(2) Any other person under the degree of a gen- 
tleman. 

P. Fine 2s., (s. 1), with costs; in default, impr., &c., as offence (1); (2ad 
offence), double the sum first forfeited ; (subsequent offence), treble, &e. 

Id. [One Justice |.—(3) Any person of or above the degree of a gentleman. 

P. Fine 5s., (s. 1), with costs; in default, impr. as offence (1). ; (2nd 
offence), double the sum first forfeited ; (subsequent offence), treble, &. 


TAMPERING WITH A WITNESS. 


M. at Com. Law. Bail comp.—Tampering with a witness. 
P. Fine or impr., or both. (1 Hawk., c. 85, s. 7). 


(v) Informations under this Statute must be laid on oath, and within ei 
of the offence. (S. 12). poe cage aye 

(w) Conviction on or after Apprehension ].—If the cursing or swearing be in the 
presence of a Justice, he may convict the party without further proof; (s. 2); if in 
the presence of a constable, he may apprehend the party without warrant, and 
carry him before a Justice in order that he may be oun cied, (s. 3), and the Justices 
to take an information upon oath of the offence having been committed. (S. 4). 
If any Justice, &c., wilfully and wittingly omit the performance of his duty in the 
execution of the Act, he shall forfeit £5: to be reeovered by action. (8. 6). 
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- J TENANT. 
— (17 Vic., No. 10, s 2). (x) 


Possession of Tenements to be summarily recovered |.—When the term 
or interest of the tenant of any land held by him for any term of years, 
or for any less estate or interest, either with or without being liable to the 
payment of any rent, shall have expired by effluxion of time, or shall 
have been determined by notice to quit or demand of possession, and 
such tenant, or any person claiming under him who shall actually occupy 
such land or any part thereof, shall neglect to quit and deliver up pos- 
session of such land or of such part thereof respectively, it shall be 
lawful for the landlord of such land, or his agent, to exhibit his infor- 
mation before any Justice of the Peace, and such Justice shall thereupon 
issue a summons, and, if required so to do, a duplicate thereof, under 
his hand, against the person so neglecting to quit and deliver up pos- 
session, requiring such person to appear before any two or more Justices 
of the Peace at the place where the Petty Sessions of the district in 
which the land of which possession is sought to be recovered shall be 
situated shall usually sit, to show cause why such landlord should not 
be put into possession of such lands; and if, at the time and place 
appointed in and by such summons, or at any adjournment thereof, 
(whether the tenant or occupier shall or shall not appear, ) such landlord or 
such agent shall give due proof according to law, to the satisfaction of the 
Justices before whom the matter shall be heard, or the majority of them, 
of the creation and of the expiration or determination in manner aforesaid 
of the tenancy, and that such landlord then has, and had at the time of the 
service of the summons upon the tenant or occupier, lawful right as against 
such tenant or occupier to the possession of such land, and that the tenant 
or occupier against whom such summons shall be issued was the tenant in 
possession or the actual occupier of such land at the time of the service of 
such summons,—-then (upon proof of the service of the summons in case the 
tenant or occupier shall not appear) it shall be lawful for the said Justices, 
or the majority of them, unless reasonable cause shall be shown or shall 
appear to them to the contrary, to adjudge the landlord by or for or on 
whose behalf such information shall be exhibited, entitled to possession of 
such land, and to award to the said landlord, or to such agent by whom 
such information shall be exhibited, his costs, to be assessed by the said 
Justices, or the majority of them, and to issue a warrant under their hands, 
directed to the constables and peace officers of or acting in or for the district 
or place within which such land shall be situate, or to any of them, or to 
any other person or persons as a special bailiff or special bailiffs in that 
behalf, requiring or authorizing him or them, within a period to be therein 
named, not less than seven nor more than thirty clear days from the date 
of such warrant, to enter (by force, if needful) into such land, and to give 
possession of the same to such landlord, or to such agent on his behalf; 
and such warrant shall be a sufficient authority to such constables, peace- 
officers, bailiff, or bailiffs to enter upon such land, with such assistants as 
he or they shall deem necessary, and to give possession accordingly: Pro- 





(x) Sec. 1 repeals 11 Vic., No. 2, (Tenements pe 
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at the time when the adjudication in respect thereof shall be made, offer 
to give security to defend an action of ejectinent or other appropriate action 
against him for recovery of possession of the land in respect of which such 
adjudication shall be made, in the Supreme Court of the said Colony, or any 
other Court having competent jurisdiction in that behalf, to be brought by 
or on behalf of the landlord by, or for, or on whose behalf the information 
upon which such adjudication shall be made shall have been exhibited, 
then the execution of such warrant and all other proceedings under such 
adjudication shall be suspended for three clear days, and if during that 
interval such tenant or occupier shall give security by a joint and several 
bond of two other responsible persons, to be approved of by the Justices 
by whom the matter of such information shall be heard, or the majority of 
them, in such sum of money as to them (regard being had to the value of 
such land, and to the probable cost of such action, and the probable length 
of time which must elapse before the same can be determined) shall seem 
reasonable and they shall direct, to such landlord, his executors and 
administrators, conditioned to be void (in case such landlord, his heirs, 
executors, or administrators, shall succeed in such action) upon payment 
of all such costs of suit as shall be awarded to or recovered by such land- 
lord, his heirs, executors, or administrators, in such action, and of all mesne 
profits of the said land accruing between the time of such adjudication 
and the time when such landlord, his heirs, executors, or administrators, 
shall obtain possession of such land by virtue of such action, and of all 
such costs as shall or may be awarded by such Justices, or the majority of 
them, to be paid by such tenant or occupier to such landlord or his agent, 
then and in such case such warrant shall not be executed or put in force, 
but shall become and be void, and no further proceeding shall be taken 
under or in pursuance of such adjudication for recovery of such last men- 
tioned costs or otherwise. (S. 5). 

Bond to be Approved].—Every such bond as hereinbefore mentioned 
shall be approved of, and certified as so approved of, by the Justices by 
whom the matter of such information shall be heard, or the majority of 
them, by a memorandum in writing, signed by them, which memorandum 
shall be on or annexed to such bond: Provided always, that the Court 
in which any such action of ejectment or other action for the recovery of the 
land in respect of which such adjudication shall have been made, or any 
Judge of such Court, may, upon application of the parties bound thereby, 
or either of them, their or either of their heirs, executors, or administra- 
tors, in a summary way, give such relief to the person or persons making 
such application, or make such other order in the premises as may be 
agreeable to justice; and every rule or order made by such Court or Judge 
thereupon shall have the nature and effect of a defeasance to such bond : 
Provided also, that if any unreasonable delay shall occur in the bringing 
or prosecuting such action of ejectment or other action for recovery of 
such land, then the Court in which such action shall be brought, or any 
Judge thereof, or in case no such action shall have been brought and be 
depending, then any Court having competent jurisdiction to entertain any 
such action, or any Judge of any such Court, may, upon application of 
the parties bound by any such bond, or either of them, their or either of 
their heirs, executors, or administrators, in a summary way, order or direct 
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taken to extend to any other number of persons and things and to both 
sexes. (S. 10). 

Procedure.|—No person shall be imprisoned for non-payment of any 
costs awarded under the provisions hereof, but otherwise the proce.’pre 
shall be according to Jervis’s Act, (14 Vic., No. 43). Any person aggrieved 
by any order, adjudication, or warrant made or issued under this Act, 
shall have the power to apply for a prohibition, &c., to the Supreme Court, 
or any Judge there, as if such order, adjudication, and warrant were a 
summary conviction or order. (S. 11). 

Amendment |.—No objection shall be allowed on account of any alleged 
defect in substance or form in any information, complaint, summons, con- 
viction, or warrant, or any variance between it and the evidence adduced 
on the part of the claimant; and if such defect or variance appear to the 
Justices, they may cause the proceedings to be amended upon terms, &c., 
and may adjourn the case. (S. 12). Forms are given in the Schedule of 
the Act. 


THEATRES (LICENSED). 


S. 14 Vic., No. 23, s. 2. [Two Justices}.—(1) Any person acting, 
representing, or performing, or causing to be acted, represented, or per- 
formed, for hire, gain, or reward, any interlude, tragedy, opera, comedy, 
stage-play, farce, burletta, melo-drama, pantomime, or any stage-dancing, 
tumbling, or horsemanship, or any other entertainment of the stage 
whatever, to which admission shall or may be procured by tickets or 
payment of money, or by any other means, &c., as the price of admission ;. 
or taking or receiving, or causing to be taken or received, any money, 
goods, &c., by way of rent, &c., for the use of any house, &c., wherein 
such entertainments shall be acted, &c.; or being the owner or occupier 
thereof, and knowingly permitting the same to be so used, &c., in case 
the place wherein the same shall be acted, &c., be without the written 
authority or license of the Colonial Secretary. : 

P. Fine not exc. £50: to be recovered either by distress under s. 19 
of Jervis’s Act, or according to the procedure of 5 W. IV., No. 22. See 
“ Justices,” No. 2, p. 243. 

X. Id., s. 5. [Two Justices].—(2) Any person, for hire, acting or 
presenting, or causing to be acted or presented, any stage-play or other 
entertainment as aforesaid; or any act, scene, or part thereof; or any 
prologue or epilogue, or part thereof, contrary to the express prohibition, 
in writing, of the Colonial Secretary. (2) 

P. Fine not exc. £50: to be recovered as offence (1). The license, 
tpso facto, becomes void. 





(z) By s. 3, Every house, room, building, garden, or place wherein such enter- 
tainment, &c., shall be acted, &c., unless authorized as aforesaid, shall be deemed 
a disorderly house, &c.; and any constable authorized by warrant under the hand 
of a Justice—which may be issued upon — on oath, that there is reason 
to suspect that any house, &c., is used as aforesaid without lieense—may enter 
upon the premises, and seize every person found thereon; and every person sọ 
found shall be deemed a rogue and vagabond, and is subject to the penalties and 
punishments consequent thereon. See“ Vagrant.” Bys. 4, The burden of proving 
that such place is licensed lies on the defendant. The prosecution must be within 
three months of the offence. Appeal is allowed. — 

b C 4 


406 THE AUSTRALIAN MAGISTRATE. 


TOLLS. 
(2 W. IV., No. 12). 


Section 3 of 2 W. IV., No. 12, (partly repealed by 20 Vic., No. 38, 
which equalizes the tolls on drays and waggons), regulates the scale of 
tolls to be taken at all turnpike gates. 

Section 4 provides for tolls on carriages attached to other carriages; 
and by s. 6, no tolla are to be demanded at two gates within ten miles on 
the same road. S, 5 is repealed. 

By s. 7, the tolls at ferries are regulated. 

By sections 8 and 9 certain privileged parties are exempted from paying 
toll; but see 18 Vic., No. 15. : 

Section 10 authorizes the Governor to let turnpike and ferry tolls by 
auction or upon private tender, (s. 12), for a term (not exceeding five years, 
if let by the Governor—not exceeding two years, if let by Commissioners, 
under 13 Vic., No. 41; see 14 Vic., No. 5); notice of letting and condi- 
tions to be given in the newspapers, &c.; highest bidder to enter into 
bond, and, in case of default, tolls to be put up again, until a bidder shail 
be found who will enter into the bond with the sureties required, 

By s. 11, Any loss or expenses may be recovered from the defaulter; 
“and for that purpose it shall be lawful for the Collector of Internal 
Revenue, or such other person as the Governor shall appoint to let such 
tolls and dues as aforesaid, to summon such defaulter before two or more 
Justices of the Peace, to examine into, hear, and determine the matter of 
such alleged default, and to ascertain, assess, and fix the amount of loss 
that may have been occasioned thereby, and all expenses attending the 
same, and to levy the amount thereof, if any, by warrant under their 
hands and seals upon the goods and chattels of such defaulter.”’ 

Section 13 provides that after sale or acceptance of tender, and the bond 
— entered into, tolls shall be leased by deed in the form annexed to 
the Act. 

Section 14 provides as to the nature and form of the bond to be entered 
into by the lessee; the Form is given in the Schedule of the Act. 

Section 15 empowers the Governor in certain cases to appoint collectors 
of tolls, who are to possess the same powers and liabilities as lessees, and 
to execute bonds, &c. 

By s, 16, In case of non-payment of rent, or breach of conditions, or the 
lease becoming void, and the lessee refusing to give up possession, any 
Justice may, upon complaint upon oath, by warrant under his hand and 
seal, order a constable, &c., to enter upon and take possession of any toll- 
house, &c., and to remove and put out such lessee, &c.; and the tolls, &., 
may be relet, and may in the meantime be collected and received under an 
authority from such Justice for the benefit of Her Majesty. 

By s. 17, In case the lessee, on the expiration of his term, refuse to 
give up possession to succecding lessee, or person authorized to receive 
the tolls, &c,, of all toll gates, houses, boats, &c., any Justice, upon com- 
plaint on oath, by warrant under his hand and seal, may order any com- 
stable, &c., with all necessary assistance, to take possession of the same, 
and to put out such lessee and other person found therein, together with 
their goods, from the possession thereof; and such lessee shall be liable to 
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the penalties mentioned in the bond entered into by him, and to make 
- compensation to succeeding lessee for any loss occasioned by him, to be 
ascertained by any two or more Justices, and levied by distress. 

By s. 18, Lessees of tolls are authorized to appoint collectors and other 
necessary servants, who are to possess same powers as lessees for the reco- 
very of tolls, and for whose conduct the lessees are responsible. 

14 Vic., No. 5, authorizes leases of tolls, &c., for extended terms —i. e., 
five years, if let by Governor; 2 years, if let by Commissioners, under 
13 Vic., No. 41. : 

17 Vic., No. 16, applies the provisions of 2 W. IV., No. 12, and 13 
Vic., No. 41, to the Police District of Maitland, in Northumberland and 
Durham. 

18 Vic., No. 14, applies the same provisions to Randwick and Coogee 
Road Trusts. 

18 Vic., No. 23, appoints Commissioners for managing the Public Reser- 
voir of Water at Campbelltown. 

11 Vic., No. 49, creates certain Road Trusts in and about Sydney, but 
is for the most part repeated by 13 Vic., No. 41. 

This latter Act creates certain Road ‘Trusts in Cumberland; but by s. 
12 of Main Roads Act (21 Vic., No. 8), “all the powers and authorities 
which by 2 W. IV., No. 12, were vested in the Governor and Collector 
of Internal Revenues, and all provisions of the said Act, including such 
portions as were transferred or altered by 13 Vic., No. 41, and 17 Vic., 
No. 16, and also 14 Vic., No. 5, (so far as it relates to the said three main 
roads), and also the provisions of 20 Vic., No. 38, shall be transferred, 
revived, and vested in the said Governor and the Executive Council.” 

S. 14 Vic., No. 5, 8. 8. [Two Justices].—(1) Any collector or keeper 
of tolls, or boatman or ferryman, at any turnpike-gate or ferry established 
in pursuance of certain Acta, (see the section), taking less toll than he is 
authorized to do. 

P. Fine not exc. £20: to be recovered either by distress, (s. 19 of 11 
& 12 Vic., No. 43), or according to the procedure of 5 W. IV., No. 22. 
See “ Justices,” No. 2, p. 243. 

N.B.—It may be remarked that this offence, if committed tn Northum- 
berland, dc., is cognizable by one Justice. See 17 Vic., No. 16. Appeal 
is allowed ; one-half of the fines to be appropriated to H. M., one-half to 
the informer. (Ss. 9, 10). . 

S. 20 Vic, No. 38, s. 5. (a) [One Justice]_—(2) Owner or driver 
of any waggon, cart, or other carriage, (after being required), refusing to 





(4) Bys.3, Every cart, dray, wain, waggon, or other such carriage, both or all the 
wheels whereof shall be less than ve inches wide tn the tire, shall become and be 
liable to be charged double toll; and, by s. 4, Every Trustee, Commissioner, 
lessee, or collector of tolls, &c., is authorized to measure the breadth of the wheels 
of any waggon, &c., passing along such turnpike-road before the same shall be 
allowed to pass through any toll-gate, &c. Certain exceptions are provided for by 
s.7. By s. 3, All wheels not less than five inches wide shall be cylindrical, that 
is to say, of the same diameter on the inside as on the outside, so that when such 
wheels shall move on a flat or level surface, the whole breadth of the wheel shall 
bear equally on such surface, &. 
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permit the wheels of such waggon, &c., to be examined and measured, 
or turning or driving out of the road in order to avoid or evade the same, 
or in any way hindering or obstructing the same, or attempting to pass 
through any toll-gate or bar before such measuring and examination 
shall have been effected. 

P. Fine not exc. £5: to be recovered as offence (1). 

S. Id., 8.6. [One Justice].—(3) Collector or deputy, or other person 
appointed to collect tolls, allowing any such waggon or other carriage to 
pass his toll-gate or bar before or without such measuring and examina- 
tion after the same shall have been lawfully required. 

P. Fine not exc. £5: to be recovered as offence (1), 

N.B.— Such waggon, &c., may be prevented passing. (S. 6). 

S. 2 W.IV., No. 12, 8.19. [One Justice]—{4) Any lessee or collector 
of any tolls or ferry-dues neglecting or refusing to put up the required table 
of tolls or ferry-dues, or to pravide tickets to be delivered gratia on pay- 
ment of toll, or to cause the name of the collector or keeper of such toll 
for the time being to be put up as required. (B) 

P. Fine not exc. £5; in default of payment within 3 days, to be levied 
by distress; and, for want of such distress, impr. not exc. 3 mths. ; see s. 
30 given in full in Note (a), (11 & 12 Vic., c 43, ss. 19,21); or, by s. 23 
of 13 Vic., No. 41, in default of payment of the fine at once, or at the 
time appointed by the Justice, impr. not exc. 2 mths., if fine less than £5; 
not exc. 3 mths., if fine exceed £5,—to cease upon payment of the sum 
due. (c) (11 & 12 Vic., c. 43, s. 23). 





(B) Bys.19, The lessees, farmers, or collectors of all turnpike-tolls and ferry-dues 
established under this Act are required, during the whole time that they shall 
continue such, to put up and continue in some conspicuous place at or near ta 
every turnpike-gate, or at or upon toll-house or ferry-house, within their respective 
districts, a table painted in distinct, legible, black letters on a board with a white 
ground, containing at the ep thereof tho name of the gate or ferry at which the 
same shall be put up, and a list of all tolls or dues payable thereat, distinguishing 
severally the amount of tolls and the different sorts of cattle, beasts, carriages, 
or other vehicles for which they are severally to be paid, where there shall be 
any variation therein, and a list of the toll-gates (if any) wholly or partiall 
cleared by the payment of toll at the gate or bar where such table shal] be fixed ; 
and the said lessees, &c., shall provide tickets denoting the payment of toll, and 
on every such ticket shall be specified the name of the gate at which the same 
shall be issued, and the names of the gates (if any) freed by payment of toll 
thereat; and the said lessces, &c., shall cause to be laced, b ‘hemeniecs or their 
collectors or servants, on some conspicuous place near to such board, the Christian 
and surname of the collector or keeper of the tolls who shall be on duty for the time 
being, and shall continue the same during the time he shall be on duty, and 
change the same on every change that may take place in such collector, &c., oa 
duty, to the names of the collector, &c., that may succeed, as often as such change 
may take place; and, by s. 20, If any person liable to pay toll, after demand 
refuse to pay, the collector may shut and fasten the gates, fences, chains, &c., of 
the turnpike-gate or ferry-boat, and keep the same so shut, &c., till the said toll, 
&c., is paid by the person refusing, &c. 

(c) Recovery of Fines.|—Any one or more Justices may determine all offences 
against this Act, and may summon before them any parties accused of offend- 
ing against this Act; and if the accused shall not appear on such summons, or 
offer reasonable excuse for default, such Justices are hereby authorized and 
required to make inquiry touching the complaint, and examine witnesses on oath, 
and to convict or acquit the accused ; and in caso of conviction, if the penalty be 
pat paid within three days after conviction, such Justices shall thereupon issue a 
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N.B.— The conviction must be within 3 months from the commission of 
the offence. 

S. Id. [One Justice].—(5) Any collector or keeper of tolls, or boat- 
man or ferryman, not being in attendance at all times, by day and night, 
at the place at which he is stationed or ought to be; or demanding and 
taking a greater toll from any person than authorized to do; or demand- 
ing and taking a toll from any person exempt from payinent and claiming 
exemption ; or, under colour of his office as collector, &c., wilfully extort- 
ing from any person any sum of money or thing of any value as and for 
or in lieu of toll; or refusing to permit any person to read, or in any 
manner hindering any person from reading, the inscription on the boards 
or the names fixed up as required; or refusing to tell his Christian and 
surname, or giving a false name, to any person demanding the same, on 
being paid toll; or refusing or omitting to give gratis to the person 
paying toll, or on his demanding the same, a ticket (Note sB) denoting the 
payment of the toll so paid; or, upon the legal toll being tendered or 
paid, unnecessarily detaining, or wilfully obstructing, hindering, or delay- 
ing, any passenger from passing through any turnpike or toll-gate or bar, 
or over any ferry; or making use of scurrilous or abusive language to any 
traveller or passenger. 

P. Fine not exc. £5: to be recovered as offence (4). 

N. 2 W. IV., No. 12,8.21. [One Justice|.—(6) Any person with any 
horse, beast, or carriage, going off or passing from any turnpike-road 
through or over any land adjoining thereto, not being a public highway, with 
intent to evade payment of any toll; or any person giving or receiving from 
any person other than a collector of tolls, or forging, counterfeiting, or 
altering, any note or ticket, with intent to evade payment of any toll or 
part thereof; or any person fraudulently or forcibly passing through auy 
toll-gate with any beast or carriage, or leaving on the said road any beast 
or carriage, by reason whereof the payment of any toll shall be avoided 
or lessened ; or taking off, or causing to be taken off, any beast from any 
carriage either before or after having passed through any toll-gate, or, 
having passed through the same, and afterwards putting any beast to any 
carriage, and drawing therewith upon any turnpike-road, so as to increase 
the number of beasts drawing said carriage after the same shall have 


warrant to distrain the goods and chattels of the offenders for such penalty, and 
the custs of the prosecution and distress; and if, within five days from the 
distress being taken, the penalty and costs be not paid, the goods seized shall be 
appraised ‘id sold, rendering the overplus, after deducting the penalty and costs 
of prosecution, distress, and sale, to the owners, which costs and charges shall be 
ascertained by the convicting Justices; and for want of such distress, such offenders 
shall be committed to the common goal for any period not exceeding three mths. : 
Provided that no person shall be convicted of any offence contrary to this Act, 
after three months from the time when such offence was committed. Section 31 
allows an appeal to the next Quarter Sessions; and execution of the judgment 
is thereby suspended, in case the person convicted shall, with two sufficient 
sureties, enter into recognizance in a sum equal to double the penalty ; or, in case 
such conviction shall contain a judgment of imprisonment, the appellant shall 
immediately enter into a recognizance, himself in the sum of £20, and two sureties 
in £10 a-piece, such recognizance to be conditioned to prosecute the appeal, &c. 
Section 34, as to the appropriation of fines, is repealed by 15 Vic., No. 16. 
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passed through said gate, whereby the payment of any toll may be 
lessened ; or doing any other act with intent to evade payment of any toll, 
and whereby the same shall be evaded. ' 

P. Fine not exc. £5: to be recovered as offence (4). 

S. Id., 8. 27. | One Justice]._{7) Any person, except the lessees and 
collectors appointed under this Act, and their boat or ferry-man and 
servants, using, hiring, or employing on hire, or for any fee, pay, or 
reward, any boat, punt, or other vessel for the carrying, transporting, or 
conveying across or over any river or creek within the Colony, whereon 
any ferry may be established under this Act, and within one mile of any 
such ferry, any passengers, beasts, carts, or carriages. 

P. Fine not exc. 20s.,—to be recovered as offence (4),—on each person 
so hiring, and on each person using or employing, any such boat, &e., 
and for each person or beast, &c., conveyed across within the prohibited 
distance. 

N.B.— Except when done in time of flood or fire or in pursuit of felons, 
or in other emergency. Nothing in this section shall prevent any person, 
horse, cart, or carrtage from fording any river near to any ferry-boat or 

unt, 

S. Id., 8. 24. [One Justice].—(8) Any person wilfully pulling down, 
breaking, injuring, or damaging any table of tolls or ferry-dues put up at 
any toll or ferry-house or turnpike-gate, or wilfully or designedly defacing or 
obliterating any inscription, letter, figure, or mark thereon; or wilfully pulling 
up, throwing down, cutting, breaking, injuring, damaging, or destroying 
any post, rail, or fence placed by the side of any road, or near any pit or 
quarry which shall be used or opened for getting stone, gravel, &c., for 
making or repairing roads or bridges; or wilfully causing any damage 
or injury to be done to any bridge, or any arch, wall, abutment, prop, or 
fence belonging thereto, erected in any public highway or by the side 
thereof; or wilfully damaging or injuring, or cutting, breaking, or other- 
wise destroying any mile-post or mile-stone erected by the side of any 
highway, or casting or throwing any earth or rubbish, or other matter 
or thing, into any drain, ditch, culvert, trench, or other water-course 
uuder or by the side of any highway, so as to obstruct the clear running 
off of any water, &c., from the highway ; or, without being authorized by 
a Government Surveyor or other proper authority, shovelling, raking, 
gathering, or heaping up, or carrying away, any stones, gravel, sand, or 
other material, slutch, dirt, mire, drift, or soil from any highway or the 
side thereof, or any footpath or causeway belonging thereto; or putting up 
any erection, building, or fence on or at the side of any highway or tura- 
pike-road, so as to reduce its breadth; or making, or causing to be made, 
any dwelling-house or other building, or any hedge or fence, on the side 
of any highway or turnpike-road, within forty-five feet, if within three 
miles of any town, or, if beyond that distance, within forty feet, from the 
centre thereof; or making, or causing to be made, any ditch, gutter, drain, 
or watercourse upon or across, or otherwise breaking up or injuring, the 
surface of such road, or any part thereof; or making any bonfires, or was- 
tonly letting-off or throwing any lighted squib, rocket, or fire-work withia 
one hundred yards of any public road; or racing any horse, asa, mole, 
or other beast, or baiting any bull or other beast, or playing at any game 
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or exercise that may cause any riot, mob, or tumultuous meeting upon 
such road, or the side thereof; or, by fighting or otherwise, collecting any 
mob, to the annoyance of any traveller upon such road; or any person 
wilfully preventing any other person from passing him, or any carriage 
under his care, on any auch road; or digging or using any pit for sawing 
timber, or for other purpose, within forty-five feet from the centre of any 
highway, unless enclosed by a secure fence. 

P. Fine not exc. £2, over and above damages: to be recovered as 
offence (4), (s. 30); and see 13 Vic., No. 41, s. 22. 

S. Id., 8.26. [One Justice.|—(9) Any owner or proprietor of any 
coach, post-chaise, or other carriage let to hire, and also of any waggon, 
cart, or wain, using or allowing the same to be used on any turnpike-road, 
without the name or description painted thereon as required, or causing 
to be painted thereon any false or fictitious name or place of abode, or 
house, or farm. (D) 

P. Fine not exc. 40s. : to be recovered as offence (4). 

S. Id., 8.27. [One Justice].—(10) Any person hauling or drawing, or 
causing to be hauled, &c., on any highway or turnpike-road, any timber, stone, 
or other thing otherwise than on wheeled carriages, or suffering any timber, 
&c., carried principally or in part on wheeled carriages, to drag or to trail 
on such road, to the prejudice thereof; or leaving any waggon, wain, cart, or 
other carriage on such road or the side thereof, without any proper person 
in sole custody or care thereof, longer than necessary to load or unload the 
same, except in cases of accident, and in such cases longer than necessary 
to remove the same ; or neglecting to place such waggon, &c., during the 
time of loading or unloading, or of taking refreshment, as near to one side 
of the road as conveniently may be, either with or without any horse or 
beast of draught harnessed or yoked thereto; or laying any timber, stone, 
hay, straw, dung, manure, soil, ashes, rubbish, or other matter or thing 
whatsoever, on such road, or the side thereof, or the footpaths or cause- 
ways adjoining, to the prejudice of such road, &c., or to the prejudice or 
annoyance, or interruption, or personal danger of any person travelling 
thereon ; or suffering any water, filth, dirt, or other offensive matter or 
thing to flow into or on such road or footpaths from any house, building, 
erection, lands, or premises adjacent thereto; or driving any pigs or swine 
on such road, and suffering them to root up or damage the same, or the 
fences, hedges, banks, or copse on either side thereof; or, after having 
blocked or stopped any cart, waggon, or other carriage in going up or 
down a hill, causing to remain on such road the stone, timber, &c., used 
for blocking, &c. ; or pulling down, damaging, injuring, or destroying any 


(D) By s. 26, The owner or principal proprietor of every coach, post-chaise, or 
other carriage let to hire, and also of every waggon, wain, or cart, shall cause to 
be painted on the doors of all such coaches, &c., and on some conspicuous part 
on the right or off side ur off shaft of every such waggon, &c., before the same 
shall be used on any turnpike-road, his Christian and surname, and place of abode, 
or of the house or farm where the same is generally kept, in legible letters, not 
less than one inch in height, and continue the same thereon so long as such coach, 
&c., shall be so used; and the owner of every common stage-waggon or cart 
employed in travelling stages from town to town, shall cause to be painted over 
his Christian and surname the words “ common stage waggon,” or “ cart," as the 
Case may be. 
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lamp or lamp-post put up, &c., in or near to the side of such road, or toll- 
house erected thereon, or extinguishing the light thereof. 

P. Fine not exc. 40s., over and above the damages: to be recovered as 
offence (4). 

N.B.—One moiety of the fine to go to the informer, the other to H. M. 

S. Id., 8.28. [One Justice].—(11) Any person erecting, or causing to 
be erected, any windmill within two hundred yards from any part of any 
highway or turnpike-road. 

P. Fine £5 for every day such windmill shall continue: to be reco- 
vered as offence (4). 

N.B.—Nothing herein shall render legal the re-erection or continuance 
of any windmill where by the Common Law such shall be a nuisance. 

S. Id., 8.29. [One Justice].—(12) The driver of any waggon, wain, 
cart, or dray riding on any such carriage on any turnpike-road, not having 
some other person on foot or horseback to guide the same, (such light 
carts as are usually driven with reina, and conducted by some person 
holding the reins of the horses, not being more than two drawing the same, 
excepted); or the driver of any carriage on any such road, by driving 
furiously, or by negligence or wilful misbehaviour, causing any hurt or 
damage to any person or carriage on such road, or quitting the said road 
and going on the other side of the fence enclosing the same, or wilfully 
being at such a distance from such carriage, or in such a situation, whilst 
passing on such road that he cannot direct or govern the horses or the 
cattle drawing the same; or the driver of any waggon, &c., meeting any 
other carriage, and not keeping his waggon, &c., on the left or near side 
of the road; or any person wilfully preventing any other person from 
passing him or any carriage under his care on such road, or, by negligence 
or misbehaviour, preventing or interrupting the free passage of any car- 
riages, or of any of H. M.’s subjects therein. 

P, Fine not exc. 40s., by such driver; or, in default, impr. not exe. 1 
month, unless sooner paid. (11 & 12 Vic., c. 43, s. 22). 

N.B.—Every driver so offending may be apprehended by any person 
without warrant ; and 

If any such driver refuse to discover his name in any of aforesaid cases, 
the Justice before whom he shall be taken, or to whom complaint shall be 
made, may commit him to the House of Correction for any time not ex- 
ceeding one month, or proceed against him for the penalty aforesaid by 
a description of his person and offence only, without adding any name or 
— but expressing in the proceedings that he refused to discover 

is name. 


M. 2 W. IV., No. 12, s. 23. Bail comp.—(1) Any person wilfully 
or maliciously pulling or cutting down, plucking up, throwing down, 
breaking, levelling, or otherwise damaging, demolishing, or destroying 
any toll or turnpike-gate, or chain, post, rail, bar, wall, or fence belonging 
to any toll or turnpike-gate, or any chain, &c., set up to prevent passen- 
gers, or their beasts or carriages, from passing without paying any toll 
authorized, or any house erected for the use of any toll or turnpike-gate, 
or any ferry-houses or boat-houses; or wilfully or maliciously sinking, 
scuttling, running or driving aground, or otherwise damaging, demolishing, 
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or destroying any punt, boat, or other vessel employed in any ferry, or 
breaking, severing, cutting, or destroying any mooring chain, rope, or 
other fastening, or any rail, post, wall, dam, or fence, of or belonging to 
any such boat, &c., used on any such ferry; or forcibly rescuing any per- 
son lawfully in custody of any officer or other person for any offence here- 
inbefore mentioned. 

P. Fine or impr., or both. 

M. Id., s.25. (2) Any coachman or other person in charge of any 
stage coach or public carriage, convicted of wanton and furious driving or 
racing, or wilful misconduct, whereby any person shall be maimed or . 
otherwise injured. 

P. Fine and impr., and see 13 Vic., No. 5, “ Carriages Licensed,” p. 59. 


TRUSTEES AND DIRECTORS. 


M. 22 Vic., No. 16,8.1.(£) Bail comp.—(1) Any trustee of property 
for the benefit, either wholly or partially, of some other person, or for any 
public or charitable purpose, misappropriating or destroying such property, 
or any part thereof, in any manner, with intent to defraud. 

P. H. 1. on roads not exc. 5 yrs.; or impr., with or without h. 1., not 
exc. 3 yra.; or by fine with or without impr. 

N.B.— The particular attention of the Justices is called to s. 13, which 
directs that no prosecution under thts Act shall be instituted in any Court 
of General or Quarter Sessions. 

And where any civil proceeding ts pending tn any Court respecting 
such misappropriation or destruction, no prosecution shall be instituted, 
or person committed or held to bail, for an offence against the precedin 
enactment, without the leave of such Court, or some Judge thereof. (S. 2). 

M. Id., 8.4. Bail comp.—(2) Any person entrusted, by any written 
instrument, with the sale or transfer of property, misappropriating or 
destroying such property in any manner, with intent to defraud. 

P. The same as offence. (1). 

M. Id.,s.6. Bail comp.—(3) Any director, public officer, or manager 
of any body corporate or public company, as such, receiving or possessing 
himself of any of the property of such body corporate or company, other- 
wise than in payment of a just debt or demand, or omitting to make a true 
entry thereof in the books or accounts of such body corporate or company, 
or to direct such entry to be made, with intent to defraud. 

P. The same as offence (1). 


(£) By s. 8, “ Trustee ” shall mean a trustee (whether named or acting alone, or 
jointly with any other or others), under some express trust created by deed, will, 
or other instrument in writing, and shall include eve rson on whom such trust 
may devolve by operation of law or otherwise, and sh l extend to executors and 
administrators, and Ra in insolvency ; and the word “ property” shall include 
every description of real and personal property, money, and securities for money, 
debts, and legacies, and all deeds and instruments relating to any such property ; 
and not only the original subject of the trust or the property entrusted for safe 
custody, or for sale or transfer, but also any property into which the same may 
have been converted, and the proceeds thereof respectively. 


As to the Form of Indictment, see s. 14. 
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M. Id., s. 5. Bail comp.—(4) Any director, public officer, or manager 
of any body corporate or public company, misappropriating or destroying 
any of the property of such body corporate or public company, (whether 
he be a member thereof or not), with intent to defraud. 

P. The same as offence (1). 

M. Id.,s.7. Bail comp.—(5) Any director, public officer, manager, or 
member of any body corporate or public company, destroying, mutilating, 
falsifying, or altering any book, paper, entrv, security, or document belong- 
ing to such body corporate or company, with intent to defraud; or making, 
or concurring in making, any false entry, or being guilty of, or concurring 
in, anv material omission in any such book, paper, security, or document. 

P. The same as offence (1). 

M. Id.,s.8. Bail comp.—(6) Any director, public officer, or manager 
of any body corporate or public company, making, circulating, or publishing, 
or concurring in making, circulating, or publishing any written statement 
or account which he shail know to be false in any material particular, with 
intent to defraud or deceive any person, or with intent to induce any per- 
son to become a shareholder or partner in, or to entrust or advance pro- 
perty to, such body corporate or company, or to enter into any security for 
the benefit thereof. 

P. The same as offence (1) 

M. Id., 8.9. Bail comp.—(T) Any person receiving any pro 
fraudulently misappropriated within the meaning of this Act, knowing the 
same to have been misappropriated. 

P. The same as offence (1). 


VAGRANT ACT. 


It has been thought advisable to add a few introductory remarks on the 
exercise of the large powers vested in Magistrates by the Vagrant Act. 

The Vagrant Act deals with three classes of offenders, namely : first, 
“ idle and disorderly persons ;’’ secondly, “ rogues and vagabonds ;” and 
thirdly, “incorrigible rogues.” 

The Act of Parliament points eut what constitutes a person any one of 
these, and how he is to be dealt with; and, in the great majority of cases, 
the facts will be too simple to create the slightest ditticulty. The offend- 
ing party will, generally, have been brought up in the custody of some 
officer, or other person, who has actually caught him in the fact, as by 
begging in the streets, &c. If, however, the party be not caught in the 
fact, or on quick pursuit, a summons or warrant ought to be issued as in all 
other cases. 

There are, however, three or four descriptions of persons falling within 
the terms of the foregoing Statute, whose cases will, at times, require at 
the hands of the Justices a very careful consideration. By thia Statate 
it is enacted that every common prostitute, wandering in the public streets 
or public highways, or in any place of public resort, and behaving in a 
riotous or indecent manner, shall be deemed to be an idle and disorderly 
person, and may be committed to the house of correction, and be there 
kept to hard labour for avy term not exceeding two years. Great 
caution iu investigating a charge of this kind is necessary to ascertain 
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that the charge is not preferred from vindictive or personal motives. It 
is an easy thing for a policeman, or anyone else, who may harbour an ill 
feeling against a female who may be bereft of friends or relatives to pro- 
tect her, and who may be getting an honest though scanty living by her 
industry, to denominate her a common prostitute, and to charge her with 
behaving in an indecent manner. Instances (we believe) have often 
occurred where innocent but poor and friendless girls, who, after success- 
fully resisting the arts of some libertine, and having been goaded to turn 
round and denounce him, have been given in charge by their persecutors 
as prostitutes, under this Statute, and afterwards committed to gaol. The 
process of preferring and substantiating the charge is so simple, speedy, 
and inexpensive, and affords so tempting an opportunity for the gratifica- 
tion of bad and malignant passions, that Justices cannot be too guarded 
when called upon to act in such a case. 

Another very frequent charge under this Statute is that under sec. 4, 
wherein, amongst other descriptions of persons described as rogues and 
vagabonds, we find set down “ every suspected person or reputed thief 
frequenting any river, canal, or navigable stream, dock, or basin, or any 
quay, wharf, or warehouse near or adjoining thereto, or any street, high- 
way, or avenue leading thereto, or any place of public resort, or any 
avenue leading thereto, or any street, highway, or place adjacent, with 
intent to commit felony.” An offence so general in its terms, requiring so 
few facts to support it, so easily trumped up, and so difficult to be rebutted, 
requires a very careful investigation at the hands of Justices; it is a 
charge to which a poor man out of employment, and loitering his time 
away in the streets for want of something better to do, is peculiarly open. 

Now, when it is remembered that, whether or not a party be a bad 
character, he very probably becomes one after being sent to gaol as a 
rogue and vagabond,—that his character is very much affected,—that, after 
such a conviction, it is nearly hopeless for him to endeavour to obtain 
honest employment,—and that he is almost necessarily thrown back 
amongst the worst classes, who are the only ones who are ready to receive 
him, it behoves Justices to pause ere they consign a party to so miserable 
a fate. It is to be feared that, with many Justices, a conviction under this 
Statute is thought to be but a very light matter; perhaps they think that 
a few weeks’ imprisonment and hard labour operate as a very wholesome 
correction for evil propensities ; the law certainly points out imprisonment 
and hard labour as the punishment to be awarded, but there is too much 
reason for fearing that, whilst few are reformed by such a corrective, 
very many are made infinitely worse, and ultimately ruined by its in- 
fliction. A few kind and admonitory words from the Justice, pointing out 
the evils which attend upon vicious courses, would frequently exercise a 
most salutary influence over a man who is yet hesitating upon the brink 
of crime, when a committal to gaol would render him desperate.— (Chiefly 
Jrom Saunders’s Manual). 





S. 15 Vic., No. 4, 8.2.(F) [One Justice]—(1) Idle and disorderly 


(P) Conviction).—In Donoghue v. King, ( — 1856), a warrant of commit- 
ment, alleging that the prisoner had been illegally on the station of complainant, 
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Persons].—Every person who, having no visible lawful means of support, 
or insufficient lawful means, shall not—being thereto required by any 
Justice, or who being duly summoned for such purpose, or who shall be 
brought before any Justice, in pursuance of the provisions of this Act— 
give a good account of his or her means of support, to the satisfaction of 
the Justice ;—and every person, (not being an aboriginal native, or the 
child of any aboriginal native), who, being found lodging or wandering in 
company with any of the aboriginal natives of this Colony, shall not, being 
thereto required by any Justice, give a good account to the satisfaction of 
such Justice, that he or she hath a lawful fixed place of residence in this 
Colony, and lawful means of support, and that such lodging and wandering 
hath been for some temporary and lawful occasion only, and hath not con- 
tinued beyond such occasion ;—and every common prostitute wandering in 
any street or public highway, or being in any place of public resort, who 
shall behave in a riotous or indecent manner ;—-and every habitual drunkard, 
having been thrice convicted of drunkenness within the preceding twelve 
months, who, in any street or public highway, or being in any place of 
public resort, shall behave in a riotous or indecent manner ;—and the holder 
of every house which shall be frequented by reputed thieves, or persons 
who have no visible lawful means of support, and every person found in 


and had no fixed place of abode or lawful means of livelihood, was held bad, be- 
cause it did not negative that the prisoner had given a good account of himself. 

Apprehension ].—By 8.7, Any person may apprehend any person who shall be 
found. offending against this Act, and forthwith take and convey him or her before 
some Justice, to be dealt with, &c., or deliver him or her to any constable, &c., to 
be so taken and conveyed as aforesaid; and in case any constable or other peace 
ofticer shall refuse or wilfully neglect to take such offender into his custody, or to 
take and convey him or her before some Justice, or shall not use his best 
endeavours to apprehend and convey before some Justice any person that he shall 
find offending against this Act, it shall be deemed a neglect of duty in such con- 
stable or other peace officer, and he shall, on conviction, be punished in such 
manner as is hereinafter directed. (Seo s. 12, Offence 6). 

By s. 8, Any Justice may grant a warrant to — any offender against 
the Act, upon oath of the commission or suspected commission of any offence 
against this Act. 

By s. 9, Any constable or other person apprehending any person charged with 
being an idle and disorderly person, or a rogue and vagabond, or an incorrigible 
rogue, may take any horsc or other cattle, or any vehicle or goods, in the possession 
or use of such person, and may take and convey the same, as well as such person. 
before a Justice; and every Justice by whom any person shall be adjudged to be 
an idle and disorderly person, rogue, and vagabond, or an incorrigible rogue, may 
order that such offender shall be searched, and that his or her trunks, boxes, bun- 
dles, parcels, or packages shall be inspected in the presence of such Justice, and 
of him or her, and also, that any cart or other vchicle which may have been found 
in his or her possession or use shall be searched in his or her presence; and the 
said Justice may order that any money which may be then found with or u 
such offender shall be paid and applied for and towards the expense of apprehending 
and conveying to the gaol or house of correction, and maintaining such offender 
during the time for which he or she shall have been committed; and if, upon such 
search, moncy sufficient for the purposes aforesaid be not found, such Justice maf 
order that a part, or, if necessary, the whole of such other effects then found 
be sold, and that the produce of such sale shall be paid and applied as aforesaid 
and also that the overplus of such money or effects, after deducting the charges for 
such sale, shall be returned to the said offender. (S. 9). 

As to the form of conviction for this offence, and the Statute generally, se 
Nizon v. Nunney (1 Q. B., 747). 
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any such house in company with such reputed thievea, or persons who shall 
not, being thereto required by any Justice, give a good account, to the 
satisfaction of such Justice, of his or her lawfal means of support, and also 
of being in such house on some lawful occasion ;—and every person wan- 
dering abroad, or placing himself or herself in any public place, street, 
highway, court, or passage, to beg or gather alms, or causing, or procuring, 
or encouraging any child or children so to do, shall be deemed an idle 
and disorderly person. (Note F) (a) (m) 

P. Impr. with h. l not exc. 2 yrs. 

S. 15 Vic., No. 4, 8. 8. [One Justice].—(2) Rogues and Vagabonds]. 
—LEvery person committing any of the offences hereinbefore mentioned, 
after having been before convicted as an idle and disorderly person ;—and 
all persons going about aa gatherers of alms under false pretences of loss 
by fire or by other casualty, or as collectors under any false pretence ;— 
and all persons imposing or endeavouring to impose upon any charitable 
institution or private individual by any false or fraudulent representation, 
either verbally or in writing, with a view to obtain money or some other 
benefit or advantage ;—every person wilfully exposing to view in any street, 
road, thoroughfare, highway, or public place, or who shall expose or cause 
to be exposed to public view in the window or other psd of any shop or 
other building situate in any street, road, thoroughfare, highway, or 
public place, any obscene book, print, picture, drawing, painting, or other 
indecent exhibition or representation ;—every person wilfully and obscenely 
exposing his or her person in any street, road, or public highway, or in the 
view thereof, or in any place of public resort ; (1)—every person playin 
or betting in any street, road, highway, or other open and public place, (x) 
at or with any table or instrument of gaming, (L) at any game or pre- 
tended game of chance ;—every person having in his or her custody or 
possession (M) anv picklock, key, crow, jack, bit, or other implement, with 


(a) Any house kept, or purporting to be kept, for the reception, lodging, or 
entertainment of travellers or others, suspected to conceal, &c., idle and disorder! 
persons, &c., may be searched by virtue of a warrant of a Justice; and every idle 
and disorderly person, &c., found therein may be apprehended and dealt with 
accordingly. (8. 12). 

(8) For Form of conviction by a Justice on his own view, see Part II. Ch. II., 


o. 33. 

(1) In R. v. Holmes, (1 Dears. C. C., 207), it was held on an indictment chargin 
the prisoner with exposing his person in a public omnibus in the presence 
view of several persons, that an omnibus was a sufficiently public place to su 
port the indictment. See also ez parte Landregan, March 19th, 1865, Part ITI. 

(x) See in re Freestone, (25 L.-J. M. C., 121). In this case it was decided that a 
railway carriage, not alleged to be travelling on a railway at the time, was not 
“an open and public place” within the meaning of the Act. It is clear that the 
‘* other open and public place” must be ejusdem generis, as a “ street,” &o. It has 
been decided that the river Thames is a “ highway” within the meaning of the Act. 

(L) There has been a difference of opinion as to whether playing cards 
are instruments of gaming within the meaning of the Act. In R. v. Roach, 
cited 20 J. P., 546, Crowder, J., at chambers, decided that they were not; but in 
R. v. Hance, cited 20 J. P., 623, 639. Bramwell, B., at chambers, upon the authority 
of a previous case, decided by Marten, B., at chambers, held that cards were 
instruments of gaming; and in re Grant21 J. P., Coleridge, J., at chambers, and 
afterwards the full Court of Queen's Bench (/d., 70), decided the same way. 
(Arnold ï. C., 616). 

(1) Quere, at time of apprehension. (R. v. Brown, 8 T. R.. 26). 
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be, and duly convicted thereof,—and every person apprehended as a rogue 
and vagabond, and violently resisting any constable or other peace officer 
so apprehending him or her, and being subsequently convicted of offence 
for which he shall have been so apprehended, shall be deemed an incorrs- 
gible rogue. 

P. Impr. until the next Quarter Sessions, to be held in the district 
wherein, or nearest to which, the said offence was committed, with h. 1. 


Q) Œ 
l S. a, s. 5. [One Justice].—(4) Any person singing any obscene 
song or ballad, or writing or drawing any indecent or obscene word, figure, 
or representation, or using any profane, indecent, or obscene language, 
in any public street, thoroughfare, or place, or within the view or hearing 
of any person passing therein. 
P. Fine not exc. £5; and, in default of immediate payment, impr. not 


exc. 3 cal, m. 

N.B.—The offender may be apprehended by any constable or other 
person, and conveyed before a Justice. 

S. Id., 8. 6. [One Justice].—(5) Any person using any threatening, 
abusive, or insulting words or behaviour in any public street, thorough- 
fare, or place, with intent to provoke a breach of the peace, or whereby a 
breach of the peace may be occasioned. (8) 

P. Same as offence 0). 

S. Id., s.12. [One Justice].—(6) Any constable or other peace officer 
neglecting his duty in anything required by this Act, or any person 
disturbing or hindering any constable, peace officer, or other person 
: _the execution of this Act, or aiding, abetting, or assisting in so 

oing. 


(Q) 8. 10. When any Justice shall commit any such incorrigible rogue to any 
goal. &c., to remain till the next Quarter Sessions, or when any such idle or 
isorderly person, rogue and vagabond, or incorrigible rogue shall give notice of 
his or her intention to appeal, &c., and shall enter into the required recognizance, 
such Justice shall require the person by whom the offender shall be apprehended, 
and the person whose evidence he shall think material, to become bound b 
recognizance to appear at the Quarter Sessions to give evidence; and if suc 
person refuse to enter into such recognizance, such Justice shall commit such 
person to gaol, to remain there till he shall enter into such recognizance, or be 
otherwise discharged by due course of law. And, by s.11, When any incorrigible 
rogue shall have been committed to any gaol, &c., there to remain until the 
Quarter Sessions, such Justices of the Peace, in Quarter Sessions assembled, may 
in a summary way examine into the circumstances of the case, and, on conviction, 
order that such offender be farther imprisoned therein, and be kept to hard labour 
for not exceeding one year from the making of such order. 

(B) S. 16. The Justice, &c., before whom the conviction shall take place 
is required to transmit the said conviction to the Clerk of the Peace of the district, 
to be by him filed and kept of record, and a copy of the conviction so filed, 
duly certified by the said Clerk, is made evidence in any Court of Record, or 
before any Justice or Justices acting under the power and provisions of this Act; 
and such and the like returns of such convictions shall be made and inserted in 
the general returns of all proceedings and convictions had before the Justices, 
and be transmitted to such office as is required by law. 

By s. 19, one moiety of the penalty to go to H. M.; one moiety to the “ Police 
Reward Fund.” 

(s) In May, 1855, The Court held that the word “ place,” in this section, 
(s. 6). did not comprehend a shop or dwelling. See Note (P). r 
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P. Fine not exc. £5; on neglect or refnsal forthwith to pay the same, 
impr. not exc. 3 cal. m., or until payment. (T) 


WEIGHTS AND MEASURES. 


S. 16 Vic., No. 34, s. 3. [Two Justices].—(1) Any Clerk of Petty 
Sessions falsifying or otherwise wilfully injuring copies or models of 
standard weights and measures (see s. 3) deposited with him. (v) 

P. Fine £50; if not, together with all costs and charges, paid forth- 


with, impr. not exc. 3 cal. m. unless sooner paid. (S. 20). (w) Sees. 23 
of 11 & 12 Vic., c. 43. 


S. Id., s. 6. [Two Justices].—(2) Any Clerk of Petty Sessions 
failing, neglecting, or refusing to compare any such weights and measures 
as shall be brought before him, respectively, with such copies or models 
deposited as aforesaid, at all such reasonable times as he shall be there- 


unto required, upon tender of the sum of threepence for every weight, 
&c., so compared. 


(7) Appeal).—To the next Quarter Sessions which shall be held in the district 
or place wherein or nearest to where such offence shall have been committed, 
giving to the Justice or Justices whose act or determination shall be appealed 
against, notice, in writing, of such appeal, and of the ground thereof, within seven 
days after such act or determination, and before the next Quarter and 
entering within such seven days into a recognizance with sufficient sureties 
before a Justice of the Peace for the district or place in which such person shall 
have been convicted, personally to appear and prosecute such a ; and upon 
such notice being given, and such recognizance being entered into, such Justice 
is hereby empowered to discharge such person out of custody; and the Court of 
Quarter Sessions shall hear and determine the matter of such appeal in a summary 
way, and shall make such order as may be meet; and in case of dismissal of the 
— through the non-appearance of the appellant or otherwise, or the affirmance 
of the conviction, shall issue the necessary process for the apprehension and 
punishment of the offender, according to the conviction. (8. 14). 

(v) By s. 3, It shall be lawful for the Governor to cause copies and models of 
the several weights and measures deposited in the Colonial Treasury (s. 3) to 
be carefully made, and, upon every such copy or model being verified on cath 
before the Colonial Treasurer, (which oath he is hereby authorized to administer), 
and approved of by the said Governor, to cause a mark or stamp to be legibl 
impressed or engraven thereon, to show that the same has been so verified and 
approved; and such mark or stamp shall consist of such letters and fi as are 
commonly used to signify Her Majesty’s name or mark, together with 8. W. or 
8. M., signifying standard weight or standard measure, as the case may be, and 
the number of pounds or other denomination of such weight or measure; and 
such copies or models, after having been so verified, approved, and marked, shall 
be deposited with the respective Clerks of the several and respective Petty Ses- 
sions appointed to be holden in the said Colony, and shall be by them respee- 
tively safely and securely kept for the purpose of reference; and copies and 
models already deposited under the former Act shall, until called in, be deemed 
legal weights, &c. (S. 4.) 

(w) By s. 20. The Justices before whom any conviction shall take place shall cause 
the amount of the forfeiture which shall be levied or paid by virtue of any such 
conviction, to be applied towards the payment of a just and reasonable recom 
and satisfaction of such person or persons as shall be appointed to examine 
and measures, and towards the other expenses of enforcing this Act; the 
(if any) to go to the use of Her Majesty. If any penalty or forfeiture, with all 
costs and charges, be not paid forthwith, the offender shall be impri for any 
term not exceeding three cal. months, unless such penalties, &c., be sooner paid. 
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P. Fine £10: to be recovered as offence (1). (x) 

S. Id., 8.8. [Two Justices].—(3) Any person using any vessel repre- 
sented as containing the amount of any imperial measure, or of any mul- 
tiple thereof, whether any wooden or wicker measure, glass, jug, or drinking 
cup, and refusing to make comparison with a stamped measure,—or, upon 
such comparison being made, such vessel (whether wooden or wicker 
measure, glass, jug, or drinking cup), being found deficient in quantity. 

P. Fine the same as the next offence (4): recoverable as offence (1). 

S. Id, s.9. |Two Justices].—(4) Any person using any weight or 
measure other than such as shall have been compared and stamped under 
the provisions of this Act (s. 3), or using any weight or measure other 
than those authorized by this Act, or an aliquot part or multiple thereof, 
or which shall be found light or otherwise unjust. 

P. Fine not exc. £5, except in troy weight, where fine shall be not 
exc, £50 : recoverable as offence (1) (s. 20); and seizure and forfeiture of 
such unjust weight, &c.; the contract also is void. For “ hereinbefore’ 
in this s., read “ hereinafter.” 

S. Id., 8.14. [Two Justices].—(5) Any person selling any article by 
the heaped measure. 

P. Fine not exc. 40s. for each sale: recoverable as offence (1). 

S. Id., 8. 16. [Two Justices].—(6) Any Inspector of Weights and 
Measures, or any other person legally authorized to examine and stamp 
any weights and measures, stamping any weight or measure without duly 
verifying the same by comparison with a copy of the standard, or being 
guilty of a breach of any duty imposed upon him by this Act, or other- 
wise misconducting himself in the execution of his office. 

P. Fine not exc. £5: to be recovered as offence (1). 

S. Id.,s. 17. (x) [Two Justices].—(7) On examination by a Justice, 


(x) 8.7. From time to time, as occasion shall require, the Justices, in their 
respective shy Assad peas shall appoint one or more persons in their respective 
districts to be Inspectors of Weizhts and Measures for the discharge of the duties 
nerinafter mentioned; and the Governor shall cause to be delivered to such 
Inspector good and sufficient stamps for the stamping or sealing weights and 
measures used or to be used in the district for which such Inspectors, respectively, 
shall be appointed, 

8. 16. Every Inspector shall enter into a bond or recognizance in the sum of 
£200 for the due and punctual performance of the duties of his office, and for the 
safety of the stamps and copies of the standard weights and measures com- 
mitted to his charge, and for their due restoration and surrender to the person 
appointed to receive them by the Justices by whom be may have been — 
immediately on his removal or other cessation of office; and every such Inspector 
shall be entitled to fees, according to the scale in the 2nd Schedule of the Act, 
ta — such examination, comparison, and stamping as is required to be made 


Y Y) Justice or Inspector may enter Shops and ezamine Weights, ge}—By s. 17, 
A Justice, or Inspector authorized in writing, may at all seasonable times enter 
any shop, store, house, warehouse, stall, yard, or place whatsovver wherein goods 
shall be exposed and kept for sale, or shall be weighed for purchase, conveyance, 
or carriage, and there to examine all weights, measures, steelyards, or other 
weighing machines, and to compare and try the same with the copies of the 
standard weights and measures required or authorized to be provided under this 
Act; and, if the said weights or measures be found light or otherwise unjust. or 
such steelyard or other weighing machine is incorrect or — unjust, they 
2D 
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or an Inspector authorized in writing by a Justice, of any shop, store, 
house, warehouse, stall, yard, or place whatsoever wherein goods are ex- 
posed or kept for sale, or weighed for purchase, or for conveyance or car- 
riage, with the copies of the standard weights and measures, any weights 
and measures being found light or otherwise unjust, or any steelyard or 
other weighing machine being found incorrect or otherwise unjust. 

P. Fine not exc. £5; or for troy weights or weighing machine used 
with ivory weights, fine not exc. £50: recoverable as offence (1); every 
such light weight and unjust measure is liable to seizure. 

S. Id., 8. 18. | Two Justices].—(8) Any person wilfully obstructing, 
hindering, resisting, or in any wise opposing any of the persons hereby 
authorized and empowered to view and examine such balances, weights, 
and measures in the execution of his office; or any person selling or 
retailing, or purchasing, or charging by weight or measure, and refusing to 
produce his balances, weights, or measures, in order to be viewed or 
examined. 

P. Fine £5—£2: recoverable as offence (1). 

S. Id.,s.19. [Two Justices].—(9) Any person making, forging, or 
counterfeiting, or causing or procuring to be made, forged, or counterfeited, 
or knowingly acting or assisting in the making, forging, or counterfeiting, 
any stamp or mark now used, or which may hereafter be used, for the 
stamping or marking of any weights or measures under this Act. 

P. Fine £50—£10: recoverable as offence (1). 

S. Id. [Two Justices].—(10) Any person knowingly selling, altering, 
disposing of, or exposing to sale any weight or measure, with such forged 
or counterfeit stamp or mark thereon. 

P. £10—£2: recoverable as offence (1). 

N.B.—All weights and measures with such counterfeit stamps to be 
forfeited and broken up. 


WITNESS, 


8. 11.412 Vic., c.42, 8.16. [One Justice].—(1) In Indictable Cases). 
—Any person summoned as a witness by a Justice for the prosecution, 
either appearing in obedience to the said summons, or being brought before 
him by a warrant, refusing to be examined upon oath or affirmation con- 
cerning the premises ;—or refusing to take such oath or affirmation ;—or, 
having taken such oath or affirmation, refusing to answer such questions 
concerning the premises as shall then be put to him, without offering any 
just excuse for such refusal. 


—— — — — — — —— — — — — — — — 





may be seized. An Inspector authorized in writing under the hand of any Justice 
may make the like entry, examination, and seizure. ( Vide Forms, post, Part II). 
A general authority is sufficient, and it is not necessary that the Inspector should 
also haye a special authority upon each particular occasion. (Hutchings v. Reeves, 
9M. & W., 747, and the colonial case of in re Godfrey,—September. 1857.) 

Application of Fines].—Upon conviction, the convicting Justice may cause the 
amount of the forfeiture which shall be levied or paid by virtue of such conviction 
to be applied towards the payment of a just and reasonable reompense and satis- 
faction of the persons appointed to examine weights and measures, and towards 
other expenses of carrying this Act into execution; and the residue shall go to 
Her Majesty. (8. 20). 
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P. Impr. not exc. 7 days, unless he shall in the meantime consent to be 
examined, and to answer concerning the premises. (z) 

S. 11 & 12 Vic., c. 43, 8.7. [One Justice].—(2) In cases of Sum- 
mary Conviction].—Any person summoned as a witness by a Justice on 
behalf of the prosecutor, or complainant, or defendant, on the hearing of 
any information or complaint, either appearing in obedience to the said 
summons, or being brought before him by a warrant, refusing to be ex- 
amined upon oath or affirmation concerning the premises ;—or refusing to 
take such oath or affirmation ;—or, having taken such oath or affirmation, 
refusing to answer such questious concerning the premises as shall then be 
put to him, without offering any just excuse for such refusal. 

P. Impr. not exc. 7 days, unless he shall in the meantime consent to be 
examined, and to answer concerning the premises. (4) 


(z) Persons may be examined without a Subpena).—By s. 5 of 22 Vic., No. 7, 
Any person present at any trial or other nrocesting wherein he might have been 
compellable to give evidence and produce documents by virtue of a subpoena or 
other summons or order duly issued and served for that purpose, shall be compellable 
to give evidence and produce documents then in his possession and power, in the 
same manner, and in case of refusal shall be subject to the same penalties and 
liabilities, as if he had been duly subpcenaed or summoned for that purpose. 

And, by s. 13, Where any person duly bound by recognizance, or served with a 
subpcena to attend in any Court as a witness at the trial of any case, civil or crimi- 
nal, shall fail to appear when called in open Court, either at such trial or upon 
the day appointed for such trial, it shall be lawful for the Court, upon proof of such 
recognizance, or of his having been duly served with such subpoena, to call upon 
such person to show cause why execution upon such recognizance, or why an 
attachment for disobedience to such subpoena, should not be issued against him; or 
upon proof of those facts, and also that person’s non-ap nce was without just 
cause or reasonable excuse, and upon oath that he will probably be able to give 
material evidence, to issue a warrant to bring him before the Court to give evidence 
at such trial. (S. 13). 

(a) In cases of Summary Conviction].—The 11 & 12 Vic., c. 43, 8.7, contains 
similar provisions with those of c. 42, s. 16, as to summoning a witness on behalf 
of the prosecutor, or one or defendant, or bringing him up for disobedience 
of summons, (upon proof that a reasonable sum was paid or tendered to him for 
his costs and expenses in that behalf), or in the first instance. 

By s. 36, several Statutes and parts of Statutes are repealed, “and all other Act 
or Acts, or parts of Acts, which are inconsistent with the provisions of this Act, 
save and except so much of the said several Acts as repeal any other Act or parts 
of Acts.” There are numerous Statutes which impose penalties on persons for 
refusing to give evidence, some of them making it an offence either to refuse to 
appear to a summons, or to refuse to give evidence upon appearance ; others 
making the offence consist, simply, in refusing to appear; others, again, (as in 
Jervis's Acts), giving the power to bring the party summoned, upon a warrant, 
before a Justice, and Jimiting the offence to the refusal to give evidence. Some 
Statutes, again, impose the penalty of imprisonment for the offence, without fine, 
and others impose a pecuniary penalty, recoverable by distress, with the alterna- 
tive of imprisonment in default of distress. i 

As the provisions of these Acts are inconsistent with the provisions of Jervis's 
Act, 11 & 12 Vio., c. 48, on this subject, it may be presumed that the former are 
repealed ; but, if there is any doubt upon the point, it would place Justices in this 
rather awkward dilemma,—if an earlier Statute, imposing a pccnniary penalty, 
enforceable by distress and imprisonment, is not repealed, a Justice who should 
proceed under Jervis’s Act by imprisonment only, would be liable to an action for 
false imprisonment; if, on the other hand, the earlier Statute is repealed, and a 
Justice should act under it by distress, &c., he would be liable to an action of 
trespass ;—as in either case he would have exceeded his jurisdiction. See 11 & 12 
Vic., c. 44, 8.2. (Arnold, B. C., p. 645). 
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N.B.—Jt seems this penalty may be incurred toties quoties. 


WIVES (DESERTED). 


4 Vic., No.5. Where Wife deserted, application to be made to a 
Justice].—S. 1. If it be made to appear to the satisfaction of any Justice 
that any married woman hath been unlawfully deserted by her husband, 
or left by him without means of support, such Justice, on complaint on 
oath by her, or any reputable person in her behalf, may issue a sammons, 
directing the husband to appear before two Justices to show cause why 
she should not be supported by him; and in any such case of desertion, 
the Justice, upon proof on oath, may issue a warrant for the husband's 
apprehension, to compel such appearance. 

Order of Maintenance to be by two Justices)].—Id., 8.2. On the day 
appointed for such appearance, (whether the party shall be taken on such 
warrant, or cannot, after strict inquiry and search, be found, or shall appear 
on such summons, or having been summoned shall fail to appear), such 
two, or any other two Justices, shall proceed to inquire into such com- 
plaint, and, if satisfied that the wife is in fact without means of support, 
and her husband is able to maintain her, or contribute to her maintenance, 
they shall make an order in writing, directing him to pay weekly or 
monthly, at their discretion, (and to such person or in such manner, for her 
use, as they think fit), such moderate sum or allowance as they shall think 
proper : Provided, that on any application by or on behalf of the husband 
or wife, or for any other cause, the Justices may adjourn the inquiry as 
they shall deem expedient. 

Seizure and Sale of Offender’s Goods].—Id., 8. 3. If in any case it shall 
appear to the Justices that (in addition to the last particulars) the husband 
hath deserted his wife, they may, in and by said order, authorize some person 
forthwith to seize and sell such husband’s goods and chattels, and to de 
mand and receive his rents, or such portion of them respectively as they 
shall think fit, and to appropriate the proceeds towards the payment of such 
allowance, In such manner as they shall from time to time direct ; and the 
like order may be made, and authority be given, by any two Justices, 
upon complaint made for that purpose before them, in any case where the 
husband has left the Colony, &c., where he has previously usually resided, 
(and that fact shall appear on oath to them), without the previous issue of 
a warrant or summons. 

Complainant's Affidavit, Evidence of Marriage|.—Id., 8.4. Any woman 
making complaint to any Justice of having been actually deserted by her 
husband, or left by him without sufficient means of support, shall produce 
before such Justices appointed to inquire into the complaint, direct evidence 
` of her marriage with the person against whom complaint is made; or, in 

case of her inability to produce such direct evidence to the satisfaction of 
the Justices, shall make affidavit before them, setting forth the time, place, 
and circumstances of the said marriage; and her affidavit shall be deemed 
sufficient to authorize such Justices to make an order for her maintenance 
by her husband, in the manner provided by this Act, and such order shall 
coutinue in force till rescinded by the same, or any two other Justices, on 
sufficient proof being given before them of the falsity of the averments 
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sworn to by the woman: Provided, that it shall be in the discretion of 
the Justices, on any reasonable cause shown for such desertion or refusal 
of maintenance, to decline making any such order. 

In ex parte Hogan v. Scott, July, 1855, the Court interpreted the 
words ‘' direct evidence” of marriage, as meaning some evidence of actual 
marriage beyond that of mere reputation,—which was ordinarily sufficient 
in civil proceedings,—but not requiring the proof of the register of the 
marriage, or such like rigorous testimony. 

Id., 8. 5. Any woman who shall falsely depose in such affidavit as afore- 
said, to the fact of her marriage with any man, for the purposes of obtaining 
from the Justices an order for any sum or allowance to be made by such 
man for or towards her support, shall, on conviction thereof, suffer such 
punishment as may by law be inflicted on persons convicted of wilful and 
corrupt perjury. 

Id., 8.6. On the application of the Principal Superintendent of Convicts, 
or of the Chief Constable of the district in which any such woman may 
reside, the like proceedings may be had in the case of a convict married 
woman as in other cases. 

Ss. 7, 8, & 9 will be found ante, pp. 39, 40, & 41. The fine authorized 
by s. 9 is to be recovered either by distress, (s. 19 of 11 & 12 Vic., o. 
43), or according to 5 W. IV., No. 22. See “Justices,” No. 2, p. 243, 
and ante, p. 40. 

In ex parte Ryan, July, 1854, a warrant of commitment for disobedience 
to an order of maintenance under this Act was held to be bad, because it 
omitted to state that the complaint had been on oath ; for the Court can 
assume nothing as to acts giving jurisdiction. See p. 257. 

As to the procedure to be followed see s. 10, ante, p. 41. 

Quarter Sessions may modify Orders].—S. 11. It shall be lawful for 
any Court of Quarter Sessions holden for the district within which any 
order under this Act shall have been made, (whether an appeal against 
the same shall have been entered or not), to quash, confirm, or vary an 
such order, either in the whole or in part, at their discretion, or to substi- 
tute a new order in lieu thereof, and for that purpose every order made by 
any two Justices under this Act shall be transmitted by them, under 
their hands and seals, to the Clerk of the Peace of the district, within 
twenty days next after the making of such order. 

This power may be exercised by two Justices. (22 Vic., No. 5, s. 12, 
ante, p. 42). 

As to the appropriation of penalties, see ante, p. 41. 

22 Vic., No.6. Warrant of Apprehension].— S. 1. Any Justice, on 
being satisfied by oath that any husband has, in violation of the Act 4 Vic., 
No. 5, deserted his wife, (see infra, ss. 6 & 7, as to evidence of desertion), 
or that any child has been so deserted by its father or mother, or that 
any husband or father or mother is about to remove from the Colony, 
or to remote parts within the same, to defeat the provisions of the said 
Act, or any order made in pursuance thereof, or of this Act, may issue a 
warrant for the apprehension of such husband or father or mother, to be 
dealt with as hereinafter, or as in the said Act, is mentioned. 

On service of Summons, Warrant may issue, or proceed ex parte|.—lId., 
s. 2. Every summons issued under the said Act may be served on any 
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such husband er father or mother, either persanally or (if he sr she canmt 
be found) at his or her last or most usual known place of residence, and 
the party serving such summons may make affidavit of the service thereof, 
stating therein the mode and time and place of such service, (and, if not 
personally, that the defendant cannot be found), before any Justice, and 
such affidavit may be received by the Justices investigating the case as 
a sufficient proof of due service of the summons, if they shall think 
fit, and such Justices may thereupon proceed in the case ex parte, or may 
issue a warrant to apprehend the defendant so summoned. 

Recognizance to be entered into|.—Zd., 8. 3. When an order is made 
for the maintenance of any wife or child, the Justices, if they think fit, 
immediately on pronouncing their decision, may require the defendant to 
enter into a recognizance with sureties for the due performance of such 
order, and, in default of so doing, may commit such defendant to gaol till 
such recognizance shall have been entered into or the said order complied 
with: Provided that no such recognizance or committal shall extend over 
a longer period than twelve months. 

Judge’s Order).—Id., s. 4. (8) A wife deserted by her husband may at 
any time after such desertion apply ex parte to the Supreme Court, or to 
any Judge thereof, for an order to protect any personal property which she 
may acquire after such desertion, against her husband or his creditors, or 
any person claiming under him; and such order shall in cases be made, 
on such Court or Judge being satisfied by affidavit of the fact of such 
desertion, and that the same was without reasonable cause, and shall 
contain a statement of the day of such desertion, and shall have the 
effect of protecting all personal property acquired by such wife at anv 
time after such desertion from her husband and his creditors, and all 
persons claiming under him, and while such order shall continue in 
force, such wife shall, with respect to such personal property as afore- 
said, and to all contracts in reference thereto, and to all other contracts 
entered into by her after the making of such order, and not relating to 
real estate, be regarded in all respects as a feme sole ; and if the husband, 
or any of his creditors, or any person claiming under him, shall, without 
the permission of the wife, seize, take, or hold possession of any propert 
protected as aforesaid, such wife is hereby empowered to sue such husband, 
creditor, or other person, for the restoration of the specific property seized, 
taken, or held as aforesaid, and to recover in such suit in the event of such 
property not being restored, a aum equal to double the value of the same, 
with double costs of suit: Provided that the husband or any of his 
creditors, or any person claiming under him, at any time after the making 
of any such order as aforesaid, may apply, on notice to the wife, to the 
Supreme Court, or any Judge thereof, that such order may be rescinded, 
and the same shall be rescinded in all cases where it shall be proved to the 
satisfaction of such Court or Judge by affidavit or by vivd voce examina- 
tion, or both, that such wife was not deserted without reasonable cause, or 
that since the making of the order she and her husband have cohabited or 
resided together; and on such order being so rescinded, the husband shall 








(B) Although these sections do not directly concern Justices, it may be desirable 
that they should explain to complainants the existence of these provisions. | 
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have and enjoy, with respect to all personal property protected by such 
order, the same rights as he would have had if such order had not been 
made, and shall be entitled to sue on any contracts which his wife ma 
have made while such order was in force, and be liable to be sued on all 
such contracts in the same manner as though they had been made by his 
wife before his marriage with her. 

Id., s. 5. Nothing iu this Act shall take away or diminish the Common 
Law liability of a husband in respect to contracts made by a wife deserted 
by her husband without reasonable cause. 

Desertion, Evidence of |.—Id., 8.6. For the purpose of this Act, a wife 
compelled to leave her husband’s residence under reasonable apprehension 
of danger to her person, or under other circumstances which may reason- 
ably justify her withdrawal from such residence, shall be deemed and taken 
to have been deserted without reasonable cause. And by 

Id., 8.7. Where any husband shall have quitted his wife, or any parent 
his or her children or child, for a period exceeding sixty days, during seven 
. at the least of which such wife or children or child shall have been left 
by him or her without means of support, such husband or parent shall 
prima facie be deemed to have unlawfully deserted such wife or children 
or child: Provided that nothing in this section shall prevent the Justices 
from .adjudging the fact of desertion on other evidence, or on proof of aban- 
donment for a less period than sixty days, if they shall think fit. 

Witness].—Id., s. 8. In all proceedings under this or the recited Act, 
excepting always the now following section of this Act, the wife and the 
husband shall be competent and compellable to give evidence on her or 
his own behalf, and for or against the other: Provided that no ad- 
mission or statement then made by either shall be used upon any other 
occasion. 

Id., s. 9. If any parent shall, after the passing of this Act, wilfully and 
without lawful or reasonable cause or excuse, desert any of his children 
under the age of sixteen, and leave such child without means of support, 
such parent, being able to maintain such child, shall be deemed guilty of 
a misdemeanor, and shall, on conviction, be imprisonel for any period not 
exceeding twelve cal. months. See ante, p. 64. 

Id., 8.10. Whenever any order is made for the maintenance of a wife 
under the 2nd section of the said recited Act, the Justices making such 
order, instead of or in addition to any relief or remedy provided by the said 
recited Act, may authorize and direct some person to demand and receive 
any annuity or other income payable to the husband, or any money 
received or receivable, or held by any person in trust, to be paid periodi- 
eally, or by instalments, or otherwise, to or for such husband, or such 
portion of such annuity or income, or other money, as the said Justices 
shall think fit, and to appropriate the proceeda towards the payment of such 
allowance, in such manner as they shall from time to time direct; and 
every payment made in pursuance of any such order shall be as valid as 
if made to the husband, or by his authority or direction, and shall protect 
and indemnify any person acting in pursuance of such order. 

Id., 8.11, Providing for the education of children for whose maintenance 
an order has been made, and s. 12, giving power to two Justices to vary 
orders, are given at length ante, p. 41—42. 
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M. at Com. Law. Bail comp.—Publicly exposing to sale and selling 
a wife. 
P. Fine or impr., or both. 


WITCHCRAFT. 
Pretending to witchcraft. See 9 G. II., c 5, s. 4. 


WOMAN. 


M. 16 Vic., 8.8. Bail disc.— Any person, by false pretences, false 
representations, or other fraudulent means, procuring any woman or child 
under 21 years of age to have illicit carnal connexion with any man. (c) 

P. Impr. not exc. 2 yrs., with h. L 


WOOD (DEAD). 
See ‘“ LARCENY.” 


WOUNDING. 
See “ ATTEMPTS.” 


WRECK. 
See “ Larceny.” 


(c) A conspiracy to obtain this object is a misdemeanor at Common Law. (Reg. 
v. Mears and Chalk, 20 L.J. M. C., 59; R. v. Delaval, 3 Burr, 1434; 2 Russell on 
Crimes, 636). 
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PART II. 
JUSTICES.—No. 1. 


CHAPTER I. 
INDICTABLE OFFENCES. 





GENERAL FORMS OR OUTLINES. 





as” All the Forms in this chapter, except where otherwise stated, are from the 
Schedule to Jervis’s Act, 11 & 12 Vic., c. 42, as adapted by the Court of Quarter 
Sessions in Sydney, in 1851; and the letter, &c., after the description of the Form 
is the same as prefixed thereto in such Schedule. 


1. Information and Complaint for an Indtctable Offence. (A.) 


d The information and complaint of C. D., of , in the 
Colony of New South Wales, [yeoman], taken this day of 
To wit. j , ìn the year of our Lord 186—, before the undersigned, 
one [or — of Her Majesty’s Justices of the Peace in and for the said 
[Colony], who saith* that (a) [gc., stating the offence]. 
Sworn before me [or us] the day and year first above asa) at 
——, in the said Colony. J. 


wa 

















2. Information against an Accessory after the fact to a Felony with the 
Principal. (Not in Jervis’s Act). 

[Proceed as in No. 1, supra, and, after describing the offence of the 
principal, state thus]: and that E. F., of, &c., well knowing the said 
A. B. to have committed the felony aforesaid, did afterwarda, to wit, on 
the day of instant, at — aforesaid, feloniously receive, har- 
bor, and maintain the said A. B. 








(a) If the offender is merely suspected to have committed the offence, and the 
intormant did not see him commit it, insert here: “he hath just cause to believe 
and suspect, and doth believe and suspect, that ’—then insert the name of the 
offender, address, &c., if known, or if unknown, his description as below, and after- 
wards set oul the offence in the manner described in either of the statements 
applicable in ter III. of this portion of the work. 

DESCRIPTION. s~ Height.. ... Color of hair........ Color of oyes........ 
Apparent age.. Complexion.. .. Distinctive marks...... Dress ...... 
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3. The like, without the Principal, or where Principal unknown. (Not in 
Jervis’s Act). 

[Proceed as in No. 1, supra, to the asterisk*, then thus]: that one 
A. B., of &c., [or some person or persons whose name or names is or are 
unknown], on the day of , at , in the Colony aforesaid, &c., 
did feloniouslv [describe the offence of the principal] : and that E. F., of &., 
well knowing the said A. B. [or person unknown] to have committed the 
felony aforesaid, did afterwards, to wit, on the day of , at —, 
in the Colony aforesaid, felonioualy receive, harbor, and maintain the said 
A. B. [or person unknown]. 

















4. Information to grant Search Warrant for Stolen Goods. (Not in 
Jervis’s Act). 

[Proceed as in No. 1, supra, to the asterisk*, then thus]: that the follow- 
ing goods of [him] the said C. D., to wit, [describe them], were on the —— 
day of instant [or have lately been] feloniouslv stolen, taken, and 
carried away from and out of the dwelling-house [or as the case may be} 
of the said C. D., situate at , in the [Colony] aforesaid: And that 
he this informant hath probable cause to suspect, and doth suspect, that 
the said goods, or part thereof, are concealed in the dwelling-house or 
premises [or as the case may be] in the occupation of A. B., situate at 
, in the said [ Colony]. 











5. Dying Declaration before a Justice in cases of personal Injuries to the 
Declarant. (Not in Jervis’s Act). See “ Evidence,” Part L., p. 104. 
No particular form of this declaration is necessary ; but it may be as 

well to state in this place that ita principal ingredients, in order to its 

admissibility in evidence against a prisoner, are :— 

1. The cause of the death of the declarant must be the sabyect of inquiry. 

2. The circumstances of the death, the subject of the declaration. 

3. It must appear to have been made at a time when the declarant 
(deceased) was perfectly aware of his danger, and entertained no hope 
of recovery. 

If the accused can be brought into the presence of the person injured, 
the examination should be taken in the usual form ; but, if otherwise, the 
declaration, not on oath, should be taken by a Justice in somewhat like 
the following form, viz. :— 

“TC. D., of „in the [Colony] of , do hereby solemnly and 
sincerely declare that [here set out the statement in the very words used]. 

“ Taken before me, at , in the [Colony] of , this day of 
, 18—. J. 5., one of Her Majesty’s Justices of the Peace in 
and for the Colony of New South Wales.” 




















6. Warrant to apprehend a Person charged with an Indtctable Offence. (B.) 


To the Chief Constable of , in the Colony of New South Wales, aad 
to all other Peace Officers in the said [Colony]. 

Whereas A. B., of , in the said Colony, [laborer], hath this day 

been charged upon oath before the undersigned, one [or two] of Her 

Majesty’s Justices of the Peace in and for the said [Colony], for that he 








| 
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[or she] on the day of , at —, in the said Colony, did [ĝe., 
stating shortly the offence]: These are therefore to command you, in Her 
Majesty’s name, forthwith to apprehend the said A. B., and to bring him 
[or her] before me [or us], or some other of Her Majesty’s Justices of the 
Peace in and for the said Peoi] to answer unto the said charge, and to 
be further dealt with according to law. 

Given under my [or our] hand and seal, this — day of , in the 

year of our Lord 186—, at , in the Colony aforesaid. 
J. S. (1.8.) 


7. Summons to a Person charged with an Indictable Offence. (C.) 


To A. B., of , in the Colony of New South Wales, [laborer |. 
Whereas you have this day been charged before the undersigned, one 
[or two] of Her Majesty’s Justices of the Peace in and for the said [ Colony] 
of , for that you on the day of , at , in the said Colony, 
§c., stating shortly the offence): These are therefore to command you, in 
er Majesty’s name, to be and appear before me [or us] on the day 
of , at o'clock in the forenoon, at , or before such other 
Justice or Justices of the Peace for the same [Colony] as may then be 
there, to answer to the said charge, and to be further dealt with according 

to law. Herein fail not. 

Given under my [or our] hand and seal, this —— day of 

year of our Lord 186—, at , in the Colony aforesaid. 
J. S. (1.8.) 


8. Deposition of the Constable of the Service of the Summons. (Not in 
Jervis’s Act). 
| This Form will be found in Part I., ‘ Justices, No. 1,” p. 177]. 


8 a. Joint Deposition of the Clerk of the Bench and the Constable (where 
the latter cannot read), of the Service of the Summons. (Not in 
Jervis’s Act). 

[This Form will be found in Part I., ‘“‘ Justices, No. 1,” p. 178]. 


9. Warrant where the Summons is disobeyed. (D.) 


To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officers in the said [ Colony]. 

Whereas on the day of last past], A. B., of , in the 
said Colony, [laborer], was charged before the undersigned, one | or two] 
of Her Majesty’s Justices of the Peace in and for the said [Colony | of i 
for that [d&c., as in the —— And whereas I [or we] then issued 
my [or our] summons to the said A. B., commanding him [or her] in Her 
Majesty’s name to be and appear before me [or us| on the day of 
, 18—, at o'clock in the forenoon, at , in the said Colony, or 
before such other Justice or Justices of the Peace for the same [ Colony] as 
might then be there, to answer to the said charge, and to be further dealt 
with according to law: And whereas the said A. B. hath neglected to be 
or appear at the time and place appointed in and by the said summons, 
although it hath now been proved to me [or us] upon oath that the said 
summons was duly served upon the said A. B.: These are theiefore to 






































, in the 
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command you, in Her Majesty’s name, forthwith to apprehend the said A. 
B., and to bring him [or her] before me, or some other of Her Mayesty’s 
Justices of the Peace in and for the said [Colony], to answer to the said 
charge, and to be further dealt with according to lew. 
Given under my [or our] hand and seal, this day of ———, in the 
year of our Lord 186—, at , in the Colony aforesaid. 
J. 8. (1.8.) 


10. Search Warrant for Stolen Goods. (Not in Jervis’s Act). 


To the Constable of ——, in the Colony of New South Wales. 

[Proceed by reciting the information No. 4, ante, p. 430, to the end ; then 
thus|: These are therefore to command you, in Her Majesty’s name, 
forthwith, with proper assistance, to enter the said dwelling-house and 
premises [or as the case may be] of the said A. B., in the day time, and 
there diligently search for the said goods; and if the same, or any part 
thereof, shall be. found upon search, that you bring the goods so found, and 
also the body of the said A. B., before me, or some other of Her Majesty's 
Justices of the Peace in and for the said Colony, to be disposed of and dealt 
with according to law. 

Given [gc., as Form No. 9, supra, (D.)] 


11. Warrant to apprehend a person charged with an Indictable Offence 
committed on the High Seas or abroad. (E.) 


For offences committed on the High Seas the warrant may be the same 
as in ordinary cases, but describing the offence to have been committed 
“on the High Seas, out of the body of any county of this realm, (sic), 
and within the jurisdiction of the Admiralty of England.” 

For offences committed abroad for which the parties may be indicted in 
this country, the warrant also may be the same as in ordinary cases, but 
describing the offence to have been committed “ on Land out of the Colony, 
to wit, at , in the Indian or Pacific Ocean,” as the case may be. 


12. Certificate of Indictment being found. (F.) 

I hereby certify, That at a Court of Oyer and Terminer and General 
Gaol Delivery, Circuit Court, [or a Court of General Quarter Sessions of 
the Peace], holden in and for the Colony of New South Wales, at ——, 
in the said Colony, on the day of —, an information was pre- 
sented against A. B., therein described as A. B., late of ; in 
the said Colony, [laborer], for that he ſche., stating shortly the offence], 
and that the said A. B. hath not appeared or pleaded to the said infor- 
mation. Dated this day of ——, A. D. 186—. J. D, 

Clerk of Arraigns at the Circuit Court holden at „in 
the said Colony, [or 

Clerk of the Peace at the General Quarter Sessions of the 
Peace, holden at , in and for the said Colony.] 


13. Warrant to apprehend a Person Indicted. (G.) 

To the Chief Constable of , in the Colony of New South Wales, 
and to all other Peace Officers in the said [Colony. | 

Whereas it hath been duly certified by J. D., Clerk of Arraigns at the 
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Cirenit Court, [or Clerk of the Peace at the General Quarter Sessions of 
the Peace], holden at , to and for the said Colony, that, [éc., 
stating the certificate]: These are therefore to command you in Her 
Majesty’s name forthwith to apprehend the said A. B., and to bring him 
[or her] before me [or us], or some other Justice or Justices of the Peace 
in and for the said [ Colony], to be dealt with according to law. 

Given under my [or our] hand and seal, this day of ——, in the year 
of our Lord 186 —, at , in the Colony aforesaid. J. S. (L. 8.) 


14. Deposition that the Person apprehended is the same who is Indicted. 
(Not in Jervis’s Act), 


N. 8. i The deposition of J. N., of , in the Colony of New South 














Wales > Wales, constable, taken upon oath before me, the undersigned, 
to wit. ) one of Her Majesty’s Justices of the Peace in and for the said 
Colony, at , in the same Colony, this — day of —, A. D. 186 —, 
Who saith, I well know A. B., of &c., described in the certificate of 
T. D., Clerk of Arraigns in the —— Circuit, [or Clerk of the Peace at the 
General Quarter Sessions of the Peace in and for , in the said Colony}, 
now produced by me; that [ never heard mention of any other person of 
the same name as the said A. B. living at or near — aforesaid ;* that 
A. B. apprehended by [me], and now here present, is the same person who 
is charged in the indictment referred to in the said certificate. J. N. 
Taken and sworn before me, the day and year and at the place above 
mentioned. J. S. 


15. Warrant of Commitment of a Person Indicted. (H.) 
To the Chief Constable of , in the Colony of New South Wales, and 

to the Keeper of the [Gaol] at , in the said Colony. 
Whereas by my [or our] warrant under my [or our] hand and seal, 
dated the — day of , after reciting that it had been certified by J. 
D. ſce., as tn the certificate], I (or we] commanded the Chief Constable of 
, in the said Colony, and all other Peace Officers of the said Colony, 
in Her Majesty’s name forthwith to apprehend the said A. B., and to 
bring him (or her] before me (or us] the undersigned, one [or two] of 
lier Majesty’s Justices of the Peace in and for the said [Colony], or before 
some other Justice or Justices of the Peace in and for the said [ Colony], 
to be dealt with according to law: And whereas the said A. B. hath been 
apprehended under and by virtue of the said warrant, and being now 
brought before me | or ua}, it is hereupon duly proved to me [or us] upon 
oath that the said A. B. is the same person who is named and charged in 
and by the said information: These are therefore to command you the 
said constable in Her Majesty’s name forthwith to take and safely convey 
the said A. B. to the said [ Gaol] at , in the said Colony, and there 
to deliver him [or her] to the Keeper thereof, together with this precept ; 
and [ [or we] hereby command you the said Keeper to receive the said 
A. R. into your custody in the said [Gaol], and him [or her] there safely 

keep until he [or she] shall be thence delivered by due course of law. 

Given under my [or our] hand and seal, this day of —, in the 

year of our Lord 186 — , at , in the Colony aforesaid. 
; J. S. (L 8.) > 

E 
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16. Deposition that the Person Indicted is the same who ts in custody for 
some other Offence. (Not in Jervis’s Act). 


[Proceed as in the Form No. 14 to the asterisk*, then thus |: that A. B., 
now confined in the ( Faol] at —, in the said Colony, is the same person 
who is indicted and referred to in the said certificate. 


17. Warrant to detain a Person Indicted who is already tn custody for 
another Offence. (I.) 
To the Keeper of the { Gaol] at , in the Colony of New South Wales. 
Whereas it hath been duly certified by J. D., Clerk of Arratgns at 
the Circuit Court [or Clerk of the Peace for the Sessions | holden at „in 
and for the said Colony, that [déc., stating the certificate): And whereas 
I am (or we are] informed that the said A. B. is in your custody in the 
said [Gaol] at , inthe Colony aforesaid, charged with some offence or 
other matter; and it being now duly proved upon oath before me [or us] 
that the said A. B. so indicted as aforesaid, and the said A. B. in your 
custody as aforesaid, are one and the same person: These are therefore to 
command you in Her Majesty’s name to detain the said A. B.in vour 
custody in the — aforesaid, until by Her Majesty’s Writ of Habeas 
Corpus he [or she] shall be removed therefrom for the purpose of being 
tried upon the said information, or until he [or she] shall otherwise be 
removed or discharged out of your custody by due course of law. 
Given under my [or our] hand and seal, this day of 
year of our Lord 186 — , at —, in the Colony aforesaid. 
J. S. (L. s8.) 


18. Indorsement in backing a Warrant. (K.) 
Whereas proof upon oath hath this day been made before me 
To wit. 

















» in the 


one of her Majesty’s Justices of the Peace for the said [Colony] 

of , that the name of J. S. to the within warrant subscribed 

is of the handwriting of the Justice of the Peace within mentioned : I do 

hereby authorize W. T., who bringeth to me this warrant, and all otber 

rsons to whom this warrant was originally directed, or by whom it may 

awfully be executed, and also all constables and other peace officers of the 

said [Colony], to execute the same within the last mentioned [ Colony], 

and to bring the said A. B., if apprehended within the same [ Colony}, 

before me, or before some other Justice or Justices of the Peace of the 
same [Colony], to be dealt with according to law. 











Given under my hand, this day of , 186—. J. L. 
19. Deposition that a Person is a Material Witness. (Not in Jervis's 
Act). 


[This will be the same as Form No. 16, post, Chap. IT., except that the 
witness must be stated to be likely to give material evidence for the pro- 
secution only]. It is proper in all cases to issue a summons to witnesses 
for the accused, if required. 


20. Summons of a Witness. (L. 1). 


To E. F., of , in the Colony of New South Wales, [laborer]. 
Whereas information hath been laid before the undersigned, one [or two] 
of her Majesty’s Justices of the Peace in and for the said [Colony ] of —. 
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that A. B. [:éc., as in the summons or warrant against the accused}, and 
it hath been made to appear to me [or us] upon [oath] that you are likely 
to give material evidence for the | prosecution]: These are therefore to 
require you to be and to appear me [or us] on the day of 
now instant [or now next], at — o'clock in the forenoon, at , in the 
said Colony or before such other Justice or Justices of the Peace for 
the said [ Colony] as may then be there, to testify what you shall know 
concerning the said charge so made against the said A. B. as aforesaid. 
Herein fail not. 

Given under my [or our] hand and seal, this day of ——, in the 

year of our Lord 186—, at , in the Colony aforesaid. 
J. S. (u.8.) 


21. Deposition of Constable of the Service of the last Summons. (Not in 
Jervis’s Act). 


(This will be the same as Form No. 8, ante, p. 431, no tender of 
expenses being necessary in indictable offences |. 

















22. Warrant where a Witness has not obeyed a Summons. (L. 2). 


To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officers in the said [Colony]. 

Whereas information having been laid before the undersigned, one [or 
two] of Her Majesty's Justices of the Peace in and for the said [Colony] 
of , that A. B. [¢c., as in the summons]; and it having been made 
to appear to me [or us] upon oath that E. F., of , in the said Colony, 
[laborer], was likely to give material evidence for the prosecution, I (or 
we] did duly issue my [or our] summons to the said E. F., requiring 
him [or her] to be and appear before me [or us], on day of ——, at 
, in the said Colony, or before such other Justice or Justices of the 
Peace for the same [Colony] as might then be there, to testify what he 
[or she] should know respecting the said charge so made against the said 
A. B. as aforesaid : And whereas proof hath this day been made before 
me [or us] upon oath of such summons having been duly served upon the 
said E. F.: And whereas the said E. F. hath neglected to appear at the 
time and place appointed by the said summons, and no just excuse has 
been offered for such neglect: These are therefore to command you to 
bring and have the said E. F. before me [or us] on the day of ——, 
at o'clock in the forenoon, at , in the said Colony, or before such 
other Justice or Justices of the Peace for the same [ Colony] as may then 
be there, to testify what he [or she] shall know concerning the said 
charge so made against the said A. B. as aforesaid. 

Given under my [or our] hand and seal, this day of 

the year of our Lord 186—, at ——, in the Colony aforesaid. 
J. S. (L.s.) 


23. Warrant for a Witness in the first instance. (L. 3). 


To the Chief Constable of ——, in the Colony of New South Wales, and 
to all other Peace Officers in the said [ Colony}. 
Whereas information hath been laid before the undersigned, one [or two} 
of Her Majesty’s Justices of the Peace in and for the said [Colony] of 
2 E2 


























> m 
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— that (Gc., as in summons]; and it having been made to appear to 
me [or us] upon oath that E. F., of , in the said Colony, { daborer], 
is likely to give material evidence for the prosecution, and that it is pro- 
bable that the said E. F. will not attend to give evidence without being 
compelled so to do: These are therefore to command you to bring and 
have the said E. F. before me [or us| on the —-~ day of ——, at —— 
o’clock in the forenoon, at —, in the said Colony, or before such other 
Justice or Justices of the Peace for the same [ Colony] as may then be 
there, to testify what he [or she] shall know concerning the said charge 
so made against the said A. B. as aforesaid. 











Given under my (or oar] hand and seal, this day of » in the 
year of oar Lord 186—, at —, in the Colony aforesaid. 
J. S. (1.8.) 


24. Warrant of Commitment of a Wetness for refusing to be sworn, or to 
give Evidence. (L. 4). 
To the Chief Constable of —— in the Colony of New Sonth Wales, and 
to the Keeper of the [ Gaol] at , in the said Colony. 
Whereas A. B. was lately charged before the undersigned, {ore] of Her 
Majesty’s Justices of the Peace in and for the said [Colony] of , for 
that [&c., as in the summons]; and it having been made to appear to 
me] upon oath that E. F., of ——, in the said Colony, {laberer], was 
ikely to give material evidence for the prosecution, [7] daly issued 
my] summons to the said E. F., requiring (Aim) to be and appear 
ore [me] on the day of , at ——, in the said Colony, or 
before such other Justice or Justices of the Peace as should then be 
there, to testifv what he {or she] should know concerning the raid 
charge sò made against the said A. B. as aforesaid; and the said E. F. 
now appearing before [me], [or being brought before {me] by virtue 
‘of a warrant in that behalf, to testify as aforesaid], and being required to 
make oath or affirmation as a witness in that behalf, hath now refused 
so to do, [or, being duly sworn as a witness, doth now refuse to answer 
certain questions concerning the premises which are here put to him], 
witheat offering any just excuse for such [Ais] refusal: These mre there- 
fore to command you the said constable to take the said E. F., and [kin] 
safely to convey to the [ Gao? ] at , in the Colony aforeeaid, and there 
deliver [htm] to the said Keeper thereof, together with this precept ; and 
[Z] do hereby command you the said Keeper of the said [Gaol] to receive 
the said E. É into your custody in the said [ Gwol], and [hem] there safely 
keep* for the space of days for [hss] said contempt, unless [he] shall 
in the meantime consent to be examined and to answer concerning the 
premises and for your so doing this shali be your sufficient warrant. 
Given under [my] hand and seal, this day of ——, in the vear of 
our Lord, 186—, at , in the Colony aforesaid. J.S. (L. a.) 


























25. Warrant of Commitment of a Witness for refusing to he sworn or te 
give Evidence, who attends without a Summons. (Not in Jervia's Act). 
To the Constable, &c., [as tn Form No. 24. (L. 4)]. 

Whereas A. B. was this day brought before me, the undersigned, fone] 
of Her Majesty’s Justices of the Peace in and for the said Colony of New 
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South Wales, for that fhe) the naid A. B. did on the ——~ day of — last, 
at , in the said [Colony], [here state the charge as in the caption of the 
depositions) : And whereas one E. F., of , &e., here in the presence 
of the said A. B., now under examination before mea the seid Justice on 
the charge aforesaid, now voluntarily appears as a wituess for the prose- 
cution in that behalf, aud the said E. F. appearing to [me], upan oath, 
likely to give material evidence for the prosecution, but, being required te 
make oath or affirmation as a witness in that behalf, hath now refused sọ 
to do, [vr, being duly sworn as witness, doth now refuse ta answer cer- 
tain questions concerning the premises which are here put to him], with- 
out offering any just excuse for such [hes] refusal: These are therefore to 
command you [ follow in the Form No. 24. (L. 4) to the aaterisk*, then 
thus]: until he shall submit to be examined on oath or affirmation, and te 
wo the premises; and for your so doing [€c fo the end of 
0. 24]. 








26. Depositions of Witnesses. (M.) (B) 
The examination of C. D., of ——, in the Colony of New 
South Wales, [farmer], and E. F., of ——, in the said Co- 
To wit. ) lony, [laborer], taken on [oath] this — day of ——, in the 
year of our Lord 186—, at , in the Colony aforesaid, before the un- 
dersigned, one [or two] of Her Majesty’s Justices of the Peace for the 
said { Colony], in the presence and hearing of A. B,, who is charged this 
day before me [or us]* for that he [or she] the said A. B., on the —— 
day of , at , in the said Colony, [de., describing the offence as 
in a warrant of commitment]. (c) 
_ This deponent C. D. on his [or her] oath saith as follows, [do,, stating 
the deposition of the witness as nearly as possible in the words he uses. 
When hts deposition ts complete let him sign it]. (n) 
And this deponent E. F. upon his [or her] oath saith as follows, [éc.] 
The above depositions of C. D. and E. F. were taken and [sworn] before 
me [or us] at ——, in the said Colony, on the day and year first 
above mentioned. J. 8. 
[Jf the accused is remanded, say here]: “ Remanded to the [dc.]” 











(s) It is recommended that the caption and depositions be written on foolsea 
paper,—the caption on a half-sheet, and each witness commencing with a fres 
sheet; and, instead of the witness's address — the caption, it at 
the commencement of his statement. This is plan adopted ia the City of 
London Police Courts, and is much approved. (Oke F., p. 275). 

(c) Where the accused is charged with the commission of two or more felonies 
or misdemeanors committed at the same time and place in respect of different 

rosecutors, the offences may be included in one set of depositions, the second 
ing stated as— And also with stealing [one coat] of the goods and chaticle 


of, §c. 

(D) Where the accused interposes an observation during the examination of a 
witness, insert it in this manner,—‘ The prisoner here voluntarily says [put his 
very words). The cross-examination should likewise be taken down as—* Cross- 
examined by the prisoner, [or by Mr. W., attorney, or Mr. B., counsel for the pri- 
soner}.” And where the accused himself cross-examines the witnéas, the answer 
as Y as the question may be taken down, if desirable. See “Justices, No. 1,” 
p. 183. 

2E3 


INDICTABLE OFFENCES. 439 


[ Here state whatever the prisoner may say, and in his very words, as 
nearly as possible. Get him to sign tt, tf he will). A. B. 
Taken before me [or us] at , in the said Colony, the day and year 
first above mentioned. J. 8. 
* The purport of the proviso in s. 18 of 11 & 12 Vic., c. 42, should also 
be stated to the accused ; (see “ Justices, No. l,” p. 186) : :—“ And you are 
also clearly to understand that you have nothing to hope from any promise 
of favor, and nothing to fear from any threat, which may have been holden 
out to you to induce you to make any admission or confession of your 
guilt; but whatever you shall now say may be given in evidence against 
you upon your trial, notwithstanding such promise or threat.” (See s. 1). 
N.B.—ZJf the accused, after making a statement, calls witnesses to 
account for his possession of the stolen property, or the like, write as 
follows at the foot of the statement :—The above-named prisoner, A. B., 
after making the above statement in answer to the charge, offers the 
following witnesses to be examined on his behalf, namely :—G. H., of 
, in the said Colony, [laborer], and J. K., of the same place, [ farmer], 








&e. 
The said G. H. on his [oath] saith as follows :—[stating the words he 


uses in the usual manner}. 
The jurat will be the same as the foot of Form No. 26. 


30. Recognizance to give Evidence. (O. 1). 
Be it remembered, That on the day of —, in the year 
To wit. 





of our Lord 186—, C. D., of —, in the Colony of New South 

Wales, [farmer], [or C. D., of No. 2, street, in the City 
[or Town] of , in the said Colony, —* of which said house he 
is tenant]. personally came before me [or us], one [or two] of Her 
Majesty’s Justices of the Peace for the said [oon y], and acknowledged 
himself [or herself] to owe to our Sovereign y the Queen the sum of 
of good and lawful money of Great Britain, to be made and levied 
of his [or her] goods and chattels, lands and tenements, to the use of our 
said Lady the Queen, her Heirs and Successors, if he [or she] the said 
C. D. (F) shall fail in the condition indorsed. 

Taken and acknowledged the day and year first above ee at 
, in the said Colony, before me [or us]. 

The condition of the ‘within written recognizance is such, That — 
one A. B. was this day charged before me [or us], J. S., ‘Justice of the 
Peace within mentioned, for that [@o., as tn the caption of the depositions], 
if therefore he [or she] the said C. D. (c) shall appear at the next Court 
of Oyer and Terminer or General Gaol Delivery, [or Circuit Court, or at 
the next Court of General Quarter Sessions of the Peace], to be holden 
at , in and for the Colony of New South Wales, on the —— day of 
, and there give such evidence as he [or she} knoweth upon an In- 




















(F) Or, if a surety for a witness, say here: “If M., the wife of D. M. or, F. 
G., of &c., under the age of twenty-one years.” 

(a) This recognizance may be adapted to several persons, by placing at the top 
the names, §c., of all the witnesses, and ‘stating at the letter (F) and here: “if they 
the said several persons so bound, &c.” 
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are therefore to command you the said constable to take the said E. F., 
and him [or her] safely to convey to the [ Gaol} at ——, in the Colony 
aforesaid, and therefore deliver him [or her] to the said Keeper thereof, 
together with this precept; and I for we] do hereby command you the 
said Keeper of the said [ Gaol] to receive the said E. F. into your custody 
in the said [Gaol], there to imprison and safely keep him [or her] until 
after the trial of the said A. B. for the offence aforesaid, unless in the 
meantime such E. F. shall duly enter into such recognizance as aforesaid, 
in the sum of pounds, before some one [or two} Justiee of the Peace 
for the said [Colony], conditioned in the usual form to appear at the next 
Court of Oyer and Terminer or General Gao} Delivery, [or Circuit Court, 
or General Quarter Sessions of the Peace}, to be holder at ——, in and 
for the Colony of New South Wales, on the day of , and there 
to give evidence upon ary Information whieh may be then and there pre- 
ferred against the said A. B. for the offence aforesaid, and also to give 
evidence upon the trial of the said A. B. for the said offence. 




















Given under my [or our] hand and seal, this dav of , in the 
year of our Lord 186—, at , in the Colony aforesaid. 
J. 8. [L.s.] 


34. Subsequent Order to discharge the Witness. (P. 2). 

To the Keeper of the [ Gaol] at , in the Colony of New South Wales. 

Whereas by my [or our] order dated the ay of instant, [or 
last past], reciting that A. B. was lately before then charged before me 
[or us] for a certain offence therein mentioned, and that E. F., having 
appeared before me [or us], and being examined as a witness for the pro- 
secution in that behalf, refused to enter into a recognizance to give evidence 
against the said A. B., I [or we] therefore thereby committed the said 
E. F. to your custody, and required you safely to keep him (or her] until 
after the trial of the said A. B. for the offence aforesaid, unless in the 
meantime he [or she] should enter into such recognizance as aforesaid : 
And whereas, for want of sufficient evidence against the said A. B., the 
said A. B. has not been committed or holden to bail for the said offence, 
but on the contrary thereof has been since discharged, and it is therefore 
not necessary that the said E. F. should be detained longer in your cus- 
tody : These are therefore to order and direct you the said Keeper to dis- 
charge the said E. F. out of your custody as to the said commitment, and 
suffer him [or her] to go at large. 

Given under my [or our] hand and seal, this day of ——, in the 

year of our Lord 186—, at ——, in the Colony aforesaid. 
J. 8. [u8.J 


35. Warrant remanding a Prisoner. (Q. 1). 
To the Chief Constable of , m the Colony of New South Wales, and 
to the [Keeper of the Goal] at , in the said Colony. 
Whereas A. B. was this day charged before the undersigned, one [or 
two] of Her Majesty's Justices of the Peace in and for the said [Colony] 
of , for that [d&c., as in the warrant to apprehend]; and it appears to 
me [or us] to be necessary to remand the said [A. B.]: These are there- 
fore to command you the said constable in Her Majesty's name forthwith 
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within bounden A. B. was this day [or on the day of last past} 
charged before me [or us], for that [déc., as in the warrant]: And whereas 
the examination of the witnesses for the prosecution in this behalf is ad- 
journed until the day of [instant] ; if therefore the said A. B. 
shall appear before me [or us] on the said day of [instant], at 
o’clock in the forenoon, or before such other Justice or Justices of the 
Peace for the said [ Colony] as may then be there, to answer [ further] to 
the said charge, and to be further dealt with according to law, then the said 
recognizance to be void, or else to stand in full force and virtue. 























88. Notice of such Recognizance to be given to the Accused and his 
Sureties. (Q. 3). 


Take notice, that you A. B., of ,in the Colony of New South 
Wales, [laborer], are bound in the sum of , and your sureties, L. M. 
and N. Q., in the sum of each, that you A. B. appear before me [or 
us] J. S., one [or two] of Her Majesty’s Justices of the Peace for the 
[Colony] of , on the day of instant [or now next], at 
o’clock in the forenoon, at , in the said Colony, or before such other 
Justice or Justices of the Peace for the same [Colony] as may then be 
there, to answer further to the charge made againat you by C. D., and to 
be further dealt with according to law; and unless you A. B. personally 
appear accordingly, the recognizances entered into by yourself and sureties 
will be forthwith levied on you and them. 

Dated this —— day of , 186—. J. S. 





























39. Certificate of Non-appearance to be indorsed on the Recognizance. 
(Q. 4). 


I [or we] hereby certify, That the said A. B. hath not appeared at the 
time and place in the above condition mentioned, but therein hath made 
default, by reason whereof the within-written recognizance is forfeited. 

J. 8. 


40. Register of Persons committed or held to Bail for Indictable Offences. 











Progecutor and Witnesses. 
Name, &c. ' Offence . Date of 
of Prisoner. Name, &c. |Recognizance.' and Date. Examination. Where committed. 
£ | : an 
| | 
| 4 
Committing if Bette bianaat Whether Prisoner 
Justices. |---- — — ——----—j7-——— -| Certificate of Expenses. convicted, & Sentence. 
Sureties. | Amount, | Justice. 
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41. Warrant to convey the Accused before a Justice of the Colony, &c., 
in which the Offence was committed. (R. 1). 


To W. T., Chief Constable of , and to all other Peace Officers in the 








Colony of New South Wales. 
Whereas A. B., of , in the said Colony, [laborer], — this day 
been charged before the undersigned, one [or two] er Majesty's 


Justices of the Peace in and for the said [ Colony] of * that fée., as 
in the warrant to apprehend]: And whereas I [or we] have taken the de- 
position of C. D., a witness examined by me [or us] in this bebalf; bet 
inasmuch as I [or we] are informed that the principal witnesses to prove 
the said offence against the said A. B. reside at , in the said [ Colony] 
of where the said offence is alleged to have been committed : These 
are therefore to command you the said Constable in Her Majesty’s name 
forthwith to take and convey the said A. B. to ——, in the said [ Colony], 
and there carry him [or her] before some Justice or Justices of the Peace in 
and near unto the place where the offence is alleged to have been eommitted, 
to answer further to the said charge before him [or them], and to be further 
dealt with according to law; and I [or we] hereby further command yoa 
the said Constable to deliver to the said Justice or Justices the information 
in this behalf, and also the said deposition of C. D. now given into your 
porsession for that purpose, together with this — 

















Given under my [or our] hand and seal, this of ——, in the 
year of our Lord 186—, at , in the Colony aforesaid 
J. S. CL. 8.) 
42. Recognizance of Bail. (S. 1). 
day of > in the year 











of our Lord 186—, A. B., of , in the Colony of New South 
Wales, [laborer], L. M., ‘of ——,, in the said Colony, [grocer], 
and N. O., of , in the said Colony, [butcher], personally came before 
me [or us] the undersigned, one [or or two] of Her Majesty’s Justices of the 
Peace for the said [Colony], and severally. acknowledged themselves to 
owe to our Lady the Queen the several sums following, (that is to say): 
the said A. B. the sum of , and the said L. M. and N. O. the sum of 
each, of good and lawful money of Great Britain, to be made and 
levied of their several goods and chattels, lands and tenements respec- 
tively, to the use of our said Lady the Queen, her Heirs and Successors, if 
[he] the said A. B. fail in the condition indorsed. 
Taken and acknowledged the day and year first above ai at 
——, in the said Colony, before me [or us]. J. 


Be it remembered, That on the 
To wit. 











J. N 
Condition in Ordinary Cases. 


The condition of the within written recognizance is such, That whereas 
the said A. B. was this day charged before me [or us], the Justices within 
mentioned, for that [fc., as in the warrant]; if therefore the said A. B. 
will appear at the next Court of Over and Terminer and General Gaol 
Delivery, [or Circuit Court, or Court of General Quarter Seusions of the 
Peace], to be holden at ——, in and for the Colony of New South Wales, 
on the —— day of , and there surrender [himself] into the custody 
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of the Keeper of the [common Gaol] there, and plead to such information 
as may be filed against him [or her] for or in respect of the charge afore- 
said, and take his [or her] trial upon the same, and not depart the said 
Court without leave, then the said recognizance to be void, or else to stand 
in full force and virtue. 


Condition where the Defendant is entitled to a Traverse. 


The condition of the within written recognizance is such, That whereas 
the said A. B. was this day charged before me [or us] the Justices within 
mentioned, for that [&e., as in the warrant or summons]; if therefore the 
said A. B. will appear at the next Court of General Quarter Sessions of 
the Peace, {or Circuit Court, or Court of Oyer and Terminer and General 
Gaol Delivery], to be holden at , in and for the Colony of New South 
Wales, on the day of , and there to plead to es information as 
may be filed against him [or her] for or in respect of the charge aforesaid, 
and shall afterwards at the then next Court of General Quarter Sessions 
of the Peace, [or Circuit Court, or Court of Oyer and Terminer and General 
Gaol Detivery], surrender himself [or herself] into the custody of the 
Keeper of the [Gaol] there, and take his {or her] trial upon the said in- 
formation, and uot depart the said Court without leave, then the said 
recognizance to be void, or else to stand in full force and virtue. 


43. Notice of the said Recognezance to be given to the Accused and his 
Bail. (S. 2). 

Take notice, that you A. B., of , in the Colony of New South Wales, 
{iaborer], are bound in the sum of , and your {sureties L. M. and N. 
O.] in the sum of each, that you A. B. appear, [dc., as in the con- 
dition of the recognizance], and not depart the said Court without leave ; 
and unless you the zaid A. B. personally appear and plead, and take your 
. trial accordingly, the recognizance entered into by you and your sureties 
shall be forthwith levied on you and them. 

Dated this day of 486 — J. S. {H) 


44. Oertificate of Consent to Bal by the Committing Justice indorsed on 
the Commitment No. 52 or 53. (S. 8). 

I [or we] hereby certify, That I {or we] consent to the within-named 
A. B. being bailed by recognizance, himself in ——, and [two] — in 
—— each. . 8. 

The like on a separate Paper. (S. 4). 

Whereas A. B. was on the —— day of now instant [or last past] 
committed by me [or us] to the Gaol at , in the Colony of New Seuth 
Wales, charged with {gc., naming the offence shortly] : 

I [or we] hereby certify, That I [or we] consent to the said A. B. 
being bailed by recognizance, himself in , and [two] sureties in —— 
each. 


Dated the 









































day of , 186—. J. S. 


(8) There should be added here, to show the Justice's authority : “The Justice 
of ei Peace in and for the said Colony, before whom the recognizance was 
entered into.” 
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45. Warrant of Deliverance on Bail being given for a Prisoner already 
Committed. (S. 5). 
To the Keeper of the Gaol at — in the Colony of New South 
Wales. 

Whereas A. B., late of , in the said Colony, [laborer], hath before 
me, one [or us, two] of Her Majesty’s Justites of the Peace in and for the 
said Colony,* entered into his own recognizance, and found sufficient sure- 
ties for his [or her] appearance at the next Court of Oyer and Terminer 
and General Gaol Delivery, [or Circuit Court, or Court of General Quarter 
Sessions of the Peace], to be holden at , in and for the said Colony, to 
answer our Sovereign Lady the Queen, for that [¢c., as in the commit- 
ment], for which he [or she] was taken and committed to your said Gaol : 
These are therefore to command you in Her said Majesty’s name that, if 
the said A. B. do remain in your custody in the said Gaol for the said 
cue and for no other, you shall forthwith suffer him [or her] to go at 

arge. 
Given under my [or our] hand and seal, this day of — in the 
year of our Lord 186—, at , in the Colony aforesaid. 
J. S. (1.8) 
J. N. (L s.) 














46. The like, by Committing Justice, on Recognizances of Sureties being 
taken before him, conditional on Accused entering into his own. (Not 
in Jervis’s Act). (1) 

[Proceed as in form No. 45, supra, to the first asterisk,” then thus]: 
found sufficient sureties for his appearance : [ follow to the end, then add]: 
upon his duly entering into his own recognizance in the manner and form 
mentioned in my certificate indorsed upon the warrant of commitment in 
this behalf. 


47. Notice of Bail, where required to be given. (Not in Jervis’s Act). 
C. D. against A. B., for : 

















New South Take notice, that W. B., of No. —, street, in the 
. Wales [town] of , and R. W., of , will, on next, the 
To wit. day of instant, at — — o'clock in the forenoon, 








before such of Her Majesty’s Justices of the Peace for the said [Coluny] 
of New South Wales as shall be then present at the , become bail for 
the personal appearance of the above-named A. B. at* the next Court of 
Oyer and Terminer and General Gaol Delivery, [or Circuit Court, or Court 
of General Quarter Sessions of the Peace], to be holden at , in the 
said [Colony], there to answer and plead to the indictment to be preferred 
against him for [embezzlement, or as the case may be], and take his trial 

upon the same. 
[ Or, if on remand, say from the asterisk*, “the Petty Sessions to be 
held on the day of , at twelve o'clock at noon, at the ——, 

















(1) This is instead of the recognizance, as required by the 28rd section, (sste, 
p. 171), being transmitted to the keepers. 
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in , to answer further to the charge of [embezzlement, or as the 
case may be}, made against him ”]. 
Dated this day of , 186—. 
T. W., Solicitor for the said A. B. 








To Mr. C. D., the prosecutor, 
[or Mr. O. B., Solicitor for the prosecution]. 


48. Complaint of Bail for a Person charged with an Indtctable Offence, 
in order that he might be committed in Discharge of their Recogns- 
gances. (Not in Jervis’s Act). 


[Proceed in the form No. 1 (A.), ante, to the asterisk*, altering tt to two 
complainants, if there be more than one surety, then thus]: that they, the - 
said C. D. and E. F., were on the day of now last past, 
severally and respectively duly bound by recognizance before J. P., 
Esquire, one of Her Majesty’s Justices of the Peace for the said [ Colony], 
in the sum of —-— each, upon condition that one A. B., of &c., should 
appear at the next Court of Oyer and Terminer and General Gaol 
Delivery, [or Circuit Court, or Court of General Quarter Sessions of the 
Peace], to be holden at , in the said [Colony], and there surrender 
himself into the custody of the Keeper of the [ Gaol] there, and plead to 
such indictment as might be found against him by H. M.’s Attorney- 
General [or Crown Prosecutor, &c.] for or in respect of the charge of 
[stating the charge shortly], and take hia trial upon the same, and not 

epart the said Court without leave; and that these complainants have 
reason to suspect and believe, and do verily suspect and believe, that the 
said A. B. is about to depart from this part of the country; and therefore 
they pray of me the said Justice that I would issue my warrant of appre- 
hension of the said A. B. in order that he may be surrendered to prison in 
discharge of thein his said bail. C. D. 
Before me, J. P. E. F. 











49. Warrant to apprehend the Person charged. (Not in Jervis’s Act). (x) 


To the Chief Constable of , and to all other Peace Officers in the 
Colony of New South Wales, and to C. D. and E. F., severally and 
rerpectively. 

New it Whereas you, the said C. D. and E, F., have this day made 





Wales complaint to me, the undersigned, one of Her Majesty’s Jus- 

to wit. ) tices of the Peace in and for the said Colony, that you the 
said C. D. and E. F. were [d&c., as tn the complaint No. 48, supra, to the 
end]: These are therefore to authorize you, the said C. D. and E. F., and 
also to command you, the said constable, in Her Majesty’s name forthwith 
to apprehend the said A. B., and to bring him before me, or some other 
Justice or Justices of the Peace in and for the said Colony, to the intent 
that he may be committed to the [Gaol] at , until the next Court of 
Oyer and Terminer and General Gaol Delivery, [or Circuit Court, or Court 
of General Quarter Sessions of the Peace], to be holden at ——, in the 





— — — — — — — — — — — — 


(x) The bail may apprehend their principal without warrant, (1 Hale’s Sum., 96) ; 
and therefore this warrant is not indispensably requisite, but it may prevent any 
breach of the peace. 
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said Colony, unless he find new and sufficient sureties to become bound for 
him in such recognizance as aforesaid. 

Given under my hand and seal, this day of ——, in the year of 
our Lord, 186—, at , in the said Colony. J. S. (L 8.) 


50. Commitment of the Person charged, on Surrender of his Bail after 
Apprehension under Warrant. (Not in Jervis’s Act). 
To the Constable of , and to the Keeper of the Gaol at — in the 
Colony of New South Wales. 
New ie Whereas, on the day of instant, complaint was 

















Wales made to me the undersigned, (or J. S.J, oneof Her Majesty's 

to wit. ) Justices of the Peace in and for the said [Colony], by C. D. 
and E. F., of &e., that [as in the complaint No. 48, supra, to the end], I 
for the said Justice] thereupon issued my warrant, authorizing the said 
C. D. and E. F., and also commanding the said constables of ———, and 
all other Peace Officers in the said ( Colony], in Her Majesty’s name forth- 
with to apprehend the said A. B., and to bring him [{ follow to end of war- 
runt No. 49, supra]: And whereas the said A. B. hath been apprehended 
under and by virtue of the said warrant, and being now brought before me 
the said Justice, [or, me the undersigned, one, &c.], and surrendered by 
the said C. D. and &. F., his said sureties, in discharge of their said recog- 
nizances, I have required the said A. B. to find new and sufficient sureties 
to become bound for him in such recognizance as aforesaid, but the said A. 
B. hath now refused to do so: These are therefore to command you the 
said constable in Her Majesty’s name forthwith to take and safely eon- 
vey the said A. B. to the said [Gaol] at , in the said [Colony], and 
there to deliver him to the said Keeper thereof, together with this precept ; 
and I hereby command von the said Keeper to receive the said A. B. into 
your custody in the said [Gaol], and him there safely to keep until the 
next Court of Oyer and Terminer and General Gaol Delivery, [or Circuit 
Court, or Court of General Quarter Sessions of the Peace], to be holden at 
, in the said [Colony], unless in the meantime the said A. B. shall 
find new and sufficient sureties to become bound for him in such recogni- 
zance as aforesaid. 

Given, &c. [as form No. 49, supra]. 


51. The uke, where apprehended by the Bail without Warrant. (Not in 
Jervis’s Act). 
To the Constable of , and to the Keeper of the [Gaol] at — in the 
Colony of New South Wales. 
New iat Whereas A. B., of &c., hath been this day brought before 











Wales me, the undersigned, one of Her Majexty’s Justices of the 

to wit. Peace in and for the said [Colony], and surrendered in dis- 
charge of his bail by C. D. and E. F., who it duly appears to me on the 
day of last past, severally and reapectively became duly bound 
by recognizance before J. P., Esquire, one of Her Majesty’s Justices of 
the Peace in and for the said [Colony], in the sum of each, con- 
ditioned for the personal appearauce of the said A. B. at the next Court of 
Oyer and Terminer and General Gaol Delivery, [or Cireuit Court, or 
Cuurt of General Quarter Sessions of the Peace], to be holden at ——, is 
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the said Colonv, and there surrender himself into the custody of the Keeper 
of the [ Gaol] there, and plead to such indictment as might be found against 
him by H. M. Attorney-General [or C. D., Crown Prosecutor for 
district] for or in respect of the charge of [stating the charge shortly], and 
take his trial upon the same, and not depart the said Court without leave,— 
they, the said C. D. and E. F., as such bail, praying that the said A. B. may 
be committed in discharge of their said recognizance: ‘And whereas the 
said A. B., being by me required to find new and sufficient sureties to 
become bound for him in such recognizance as aforesaid, hath now refused 
so todo: These are therefore [¢c., to the end of Form No. 50, supra]. 


52. Warrant of Commitment. (T. 1). 


To the Chief Constable of , and to the Keeper of the Gaol at : 
in the Colony of New South Wales. 

Whereas A. B. was this day charged (L) before me, [or us], J. S., one 
[or two] of Her Majesty’s Justices of the Peace in and for the said [ Colony] 
of , on the oath of C. D. of , in the said Coluny, [farmer], aud 
others, for that [déc., stating shortly the offence]: These are therefore to 
command you the said constable of , to take the said A. B., and him 
[or her] safely to convey to the Gaol at aforesaid, and there to deliver 
[im] to the Keeper thereof, together with this precept; and I [or we] do 
hereby command you the said Keeper of the said Gaol to receive the said 
A. B. into your custody in the said Gaol, and there safely keep him [or 
her]* until he [or she] shall be thence delivered by due course of law. 

Given under my [or our] hand and seal, this day of , in the 
year of our Lord 186—, at , in the Colony aforesaid. J. S. (L.s.) 
































53. Detainer of a Prisoner on second charge of Felony or Misdemeanor. 


To the Keeper of the [Gaol] at , in the [Colony] of New South 
Wales. 
Detain in your custody the body of A. B., he being further 
To wit. 





charged before me J. S., one of Her Majesty’s Justices of the 
Peace in aud for the said [Colony] of , and on the oath of 
C. D. of , [farmer], and others, for that [gc., stating the offence as in 
a Commitment], until he shall be thence delivered by due course of law; 
and for your so doing this shall be your sufficient warrant. 
Given ſche., as in No. 52, supra]. 








54. Gaoler’s Receipt to the Constable for the Prisoner, [and Justice's 
Order thereon for payment of the Constable's expenses in exeeuting the 
Commitment]. (Quere?—LIt ts so given in the ‘ Gazette’ of 20th June, 
1851). (T. 2). 

I hereby certify, That I have received from W. T., constable of ——, 
in the Colony of New South Wales, the body of A. B., together with a 
warrant under the hand and seal of (J. S., Esquire], one (or two] of Her 
Majesty’s Justices of the Peace in and for the [Colony] of ——; and that 


(L) If another person is accused, but is held to bail, insert here: “ with one „M. 
M., who has been held to bail.” 
2 F 
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the said A. B. was [sober, or as the case may be] at the time he [or she] 
was so delivered into my custody. P. K, 


Keeper of the House of Correction [or Common Gaol] at ; 


55. Gaoler’s Certificate of the amount of Money found on Accused, on 
receiving him in Gaol. (Not in Jervis’s Act). (a) 
I also certify that the within-named A. B. had at the time of his delivery 
into my said custody the sum of , and that the same is now held by 
me. P. K., Keeper, &c. 











JUSTICES—No. 2. 
CHAPTER IT 
SUMMARY CONVICTIONS AND ORDERS. 





GENERAL FORMS OB OUTLINES. 


€ The Forms in this Chapter, except where otherwise stated, are from the 
Schedule to Jervis’s Act, 11 & 12 Vic., c. 43, as adapted by the Court of Quarter 
Sessions in Sydney, in 1851; and the letter, &c., after the description of the Form 
is the same as prefixed thereto in such Schedules. 











1. Information or Complaint with or without Oath, with Variation wher 
substantiated by another Person than the Informant, Prosecutor, or 
Complainant. (Not in Jervia’s Act.) 

New South Wales } The information [or complaint] of C. D., of —, 
to wit. in the [Colony] of New South Wales, [laborer], 

If preferred by an attorney or agent, say: “by D. E., his duly authorised 
agent [or ‘attorney’] in this behalf.” 

taken [upon oath, tf so required] before me, the undersigned, one of Her 

Majesty’s Justices of the Peace in and for the said Colony, at „in 

the said ; olony], this day of , in the year of our Lord 186—, 

who saith* that [he hath just cause to euspect and believe, and doth 

suspect and believe that] A. B., of , in the said Colony, [laborer], 

[within the space of , the time within which the information or com- 

plaint must be laid, last past, to wit] on the day of instant, st 
, in the Colony aforesaid,** did [here set out the offence, FGe., in the 

manner described in either of the special Forms of statements of offences 
in Chap. III., post], contrary to the form of the Statute in such case made 

and provided. C. D. [or D. E.] 

*,* Ifa warrant is granted in the first instance upon the above infor- 
mation, insert here :— 





























a's) This certificate should be indorsed on his receipt for the prisoner, (No. 54), 
` 2). 
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“ The matter of the above information is now substantiated before me, 
the said Justice, [or ‘me, the said Police Magistrate, sitting at the said 
Police Court as aforesaid’, by the oath of the above-named C. D., [or 
L. M.], of , in the said [ Colony], [farmer].” C. D. [or D. E.] 

Taken [and sworn) before me, the day and year and at the place above 

mentioned. J. S. 





2. Deposition on Charge or Complaint substantiated on a Warrant being 
granted on Disobedience to a Summons. (N) (Not in Jervis’s Act). 


New i | The matter of the within information [ or complaint | 








Wales was on this day of , 186—, substantiated before 
to wit. } me the within-mentioned Justice, [or “ the undersigned, one 
of Her Majesty’s Justices of the Peace in and for the [Colony] of New 
South Wales” ], at , in the said Colony, by the oath of the within- 
named C. D., [or L. M.], of , in the said Colony, [farmer]. 
C. D. L M.] 
. 8. 








Before me, 


2 a. Information at the suit of an Informer. (Not in Jervis’s Act). 
Be it remembered, that on this day of , in the year 
To wit. 








of our Lord 186—, C. D., of ——, in the Colony of j 
[laborer], in his proper person cometh before me the under- 
signed, one of Her. Majesty’s Justices of the Peace in and for the said 
Colony, and now giveth me [or on oath, tf so required) to understand and 
be informed that one A. B., of , in the Colony of , [laborer], 
within the space of now last past, to wit, on the —— day of 
at , in the Colony aforesaid, did 
[Here set out the offence. Some useful examples of statements of 
offences will be found in Chap. III. of this portion of this work]. 
contrary to the form of the Statute in such case made and provided, 
whereby and by force of the said Statute the said A. B. hath forfeited a 
rum of money not exceeding pounds for the said offence, (the same 
being his [first] offence), to be paid and applied according to law; and 
thereupon the said C. D. prayeth judgment in the premises, and that the 
said A. B. may be caused to appear before the Justices aforesaid to answer 
the said information, and make his defence thereto. 
"a> Vide the asterisks at conclusion of Form 1, for the words to be in- 
serted here where a warrant granted tn the first instance. 
Exhibited [and sworn] before me the day and year 
and at the place above-mentioned, J. 8. 

















? 








0. D. 


3. Information for a Second Offence. (0) (Not in Jervis’s Act). 
[Proceed with offence complained of as in No. 1, to the conclusion, and 


(x) Not required if original information or complaint was taken upon oath, 
according to the provisions of the Statutes giving cognizance of the offence or 
matter. 

(0) Instead of averring the former conviction in the formal manner here shown, 
it may be open to doubt whether stating the previous conviction in general terms 
is not sufficient in the information, i. e., “the same being his [second] offence” ; 
but an express and formal averment must be made in a conviction. 

2F 2 
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then add‘: And also that he the said A. B. heretofore and before the 
commission of the said last mentioned offence, to wit, on the day of 
— last, at —, in the [ Colony | aforesaid, was duly convicted before [ one } 
of Her Majesty's Justices of the Peace in and for the said [ Colony j, for 
that he the said A. B., on &c., at &c., [here describe the offence as tn the 
first conviction], contrary, &c.: And that the zaid A. B. was thereupon 
adjudged for his said last-mentioned offence to be imprisoned [or as the 
case may be, stating correctly the terms of the former adjudication }. 





4. Information for a Third Offence. (Not in Jervis’s Act). 


[Proceed as in No. 3, adding thereto at the end the first offence com- 
mitted, the last offence complained of then standing first tn the information}. 


5. Information against an Aider or Abettor, with or without the Principal. 
(Not in Jervis’s Act). 

[Proceed with offence against the Principal as in No. 1, to the conclusion, 

and then add): And that F. G., of &c., was then and there present, [“ wil- 


fully,” or as the Statute may be] aiding and abetting the said A. B. to 
do and commit the said offence, contrary, &c. 


6. Information against a Counsellor or Procurer. (Not in Jervis’s Act). 

[Proceed with offence against principal as in No.1, to the conclusion, 
and then add): And that F. G., of &c., before the said offence was com- 
mitted as aforesaid, to wit, on the — day of aforexaid, at —— 
[aforesaid], did [“ wilfully,” or as the Statute may be) counsel and procure 
the said A. B. to do and commit the said offence, contrary, &c. 





7. Summons to the Defendant upon an Information or Complaint. (A.) 
To A. B., of , in the Colony of New South Wales, [laborer]. 
Whereas information hath this day been laid [or complaint hath this 
day been made] before the undersigned, one [or two] of Her Majesty's 
Justices of the Peace in and for the said Colony of » for that you 
[here state shortly the matter of the information or complaint |: These are 
therefore to command you in Her Majesty’s name to be and appear on the 
day of instant [or next], at o'clock in the forenoon, at 
, in the said Colony, before such Justices of the Peace for the said 
[Colony] as may then be there, to answer to the said information [or 
complaint], and to be further dealt with according to law. 
Given under my hand and seal, this day of -—, in the year of 
our Lord 186—, at , in the [ Colony] aforesaid. 
J. S. (1. 8.) 


8. Deposition of the Constable or other Person of the Service of the 
Summons. (Not in Jervis’s Act), 


[This Form will be found in Part I., “ Justices, No. 1,” p.177, 4 see p. 431). 


























9. Warrant where the Summons ts disobeyed. (B.) 
To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officers in the said [ Colony]. 
Whereas on the day of instant [or last past}, information 
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was laid lor complaint was made] before the undersigned, one [or two] 
of Her Majesty’s Justices of the Peace in and for the said [ Colony] of 
, for that A. B. [ce., as in the summons): And whereas I [or we] 
then issued my [or our) summons unto the said A. B., commanding him 
in Her Majesty’s name to be aud appear on the day of 
instant [or next], at —— o’clock in the forenoon, at , in the said 
Colony, before such Justices of the Peace for the said [Colony] as might 
then be there, to answer to the said information [or complaint], and to be 
further dealt with according to law: And whereas the said A. B. hath 
neglected to be or appear at the time and place so appointed in and by the 
said summons, although it hath now been proved to me [or us] upon oath 
that the said summons hath been duly served upon the said A. B.: These 
are therefore tocommand you in Her Majesty’s name forthwith to apprehend 
the said A. B., and to bring him [or her] before some one or more of 
Her Majesty’s Justices of the Peace in and for the said [Colony], to 
answer to the said information [or complaint], and to be er dealt 
with according tv law. | 

Given under my [or our] hand and seal, this day of —— , in the 

year of our Lord 186—, at ——, in the [Colony] aforesaid. 
J. 8. (u.8.) 

















10. Warrant tn the first instance. (C.) 


To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officers in the said [ Colony]. 

Whereas information hath this day been laid before the undersigned, 
one [or two] of Her Majesty’s Justices of the Peace in and for the 
said [ Colony] of ——, for that A. B. [here state shortly the matter of the 
information]; and oath being now made before me [or us] substantiating 
the matter of such information: These are therefore to command you in 
Her Majesty’s name forthwith to apprehend the said A. B., and to bring 
hin [or her] before some one or more of Her Majesty’s Justices of the Peace 
in and for the said [Colony], to answer to the said information, and to be 
further dealt with according to law. 

Given under my [or our] hand and seal, this day of ——, in the 
year of our Lord 186—, at , ia the Colony aforesaid. 

J. S. (L. 8.) 


11. Warrant of Committal for safe Custody during an Adjournment of 
the Hearing. (D.) 
To W. T., Chief Constable of , in the Colony of New South Wales, 
and to the Keeper of the Gaol at , in the said Colony. 

Whereas on the day of instant [or last past], information 
was laid [or complaint was made) before the undersigned, one [or two] 
of Her Majesty’s Justices of the Peace in and for the said Colony of ——, 
for that [¢c., as in the Summons]: And whereas the hearing of the same 
is adjourned to the day of instant [or next], at o'clock 
in the forenoon, at , in the said [ Colony], and it is necessary that the 
said A. B. should in the meantime be kept in safe custody : These are 
therefore to command you the said constable in Her Majesty’s name 
forthwith to convey the said A. B. to the Gaol at ——, in the said Colony, 

2F3 
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and there deliver him [or her] into the custody of the Keeper thereof, 
together with this precept; and I [or we] hereby command you the said 
Keeper to receive the said A. B. into your custody in the aaid Gaol, and 
there safely keep him [or her] until the day of instant [or 
next], when you are hereby required to cunvey and have him [or her] the 
said A. B. at the time and place to which the said hearing is so adjourned 
as aforesaid, before such Justices of the Peace for the said Colony as may 
then be there, to answer further to the said information [or complaint], 

and to be further dealt with according to law. 
Given under my [or our] hand and seal, this day of , in the 

year of our Lord 186 —, at , in the Colony aforesaid. 
J. S. G.s.) 


12. Recognizance for the Appearance of the Defendant where the Case is 
adjourned, or not at once proceeded with. (E.) 


Be it remembered, that on the day of , in the year 


























of our Lord 186 —, A. B., of , in the Colony of New South 
To wit. ) Wales, Laborer} and L. M., of , in the said Colony, [grocer], 
came personally before the undersigned, one [or two] of Her Majesty’s 
Justices of the Peace in and for the said [ Colony], and severally acknow- 
ledged themselves to owe to our Sovereign Lady the Queen the several 
sums following, that is to say: the said A. B. the sum of ——, and the 
said L. M. the sum of , of good and lawful money of Great Britain, 
to be made and levied of their several goods and chattels, lands and tene- 
ments, respectively, to the use of our said Lady the Queen, her heirs and 
successors, if he [or she] the said A. B. shall fail in the condition endorsed. 

Taken and acknowledged, the day and year first above mentioned, at 
, in the said [Colony], before me [or us], J. S. 


The condition of the within-written recognizance is such, that if the said 
A. B. shall personally appear on the day of instant [or next], 
at —— o'clock in the forenoon, at , in the said [Colony], before such 
Justices of the Peace for the said [ Colony] as may then be there, to answer 
farther to the information [or complaint] of C. D. exhibited against the 
said A. B., and to be further dealt with according to law, then the said 
recognizance to be void, or else to stand in full force and virtue. 























13. Notice of such Recognizance to be given to the Defendant and his 
Surety. 

Take notice, that you A. B., of , in the [Colony] of New South 
Wales, [laborer], are bound in the sum of , and you, L. M., of —, 
in the said [ Colony], [grocer], in the sum of , that you A. B. appear 
personally on the day of , at o'clock in the forenoon, at 
, in the said [Colony], before such Justices of the Peace for the said 
[Colony] as shall then be there, to answer further to a certain information 
[or complaint] of C. D., the further hearing of which was adjourned to 
the said time and place; and unless you appear accordingly, the recogni- 
zance entered into by you A. B., and by L., M. as your surety, will 
forthwith be levied on you and him. 

Dated this day of ——, 186—. J. S. 
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14. Certificate of Non-appearance to be indorsed on the Defendant's 
Recognizance. (F.) 
I [or we} hereby certify that the said A. B. hath not appeared at the 
time and place in the said condition mentioned, but therein hath made 
default, by reason whereof the within-written recognizance is malar 


15. Notice to the Complainant or Informant of Defendant's Apprehension, 
und of Day of Hearing. (Not in Jervis’s Act). 
Court of Petty Sessions for the District of ——, the — dayof -, 
186—, at À 

We beg to give you notice, that A. B., against whom a warrant was 

issued on your information [or complaint], has been apprehended and 

brought this day at the place above named, and ordered by a Justice to be 

brought up at the same place on next, at — o'clock at noon, on 

the hearing of the said information [or complaint], when and where you 
are required to attend. 

Yours, &c., E. F., Clerk of Petty Sessions. 
To Mr. C. D. of 


16. Depoe`iion that a Person is a material Witness. (Not in Jervis’s Act). 
New ist The deposition of J. N., of , in the [Colony] of New 














Wales, > South Wales, [ farmer], taken on oath before me the under- 

to wit. signed, one of Her Majesty’s Justices of the Peace in and for 
the said [Colony], at , in the same [Colony], this day of í 
186—, who saith that E. F., of aforesaid, [ grocer], is likely to give 
material evidence on behalf of the prosecutor [or complainant, or defen- 
dant] in this behalf, touching the matter of the annexed [or within] 
information [or complaint]; and that this deponent verily believes that 
the said E. F. will not appcar voluntarily for the purpose of being 
examined as a witness, [or, t/a warrant be granted in the first instance, 
“ without being compelled so to do’’]. J. N. 

Before me, J. 8. 


17. Summons of a Witness. (G. 1). 
To E. F., of , in the [ Colony] of New South Wales, [laborer]. 

Whereas information was laid [or complaint was made] before the 
undersigned, one [or two] of Her Majesty’s Justices of the Peace in and 
for the said [Colony] of , for that [¢c., as in the summons]; and it 
hath been made to appear to me [or us] upon [oath] that you are likely to 
give material evidence on behalf of the prosecutor [or complainant, or 
defendant] in this behalf: These are therefore to require you to be and 
appear on the day of instant [or next], at o’clock in the 
forenoon, at —-—, in the said Colony, before such Justices of the Peace for 
the said [Colony] as may then be there, to testify what you shall know 
concerning the matter of the said information [or complaint ].* 

* If a document is required also, insert here, [see 17 Vic., No. 39, s. 8] : 

And you are further required to bring with you the following docu- 
ments, viz., [here describe them shortly], which likewise appear to be 
material evideuce iu this behalf. (Ante, p. 264). 
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Given under mv [or our] band and seal, this —— day of — in the 
year of our Lord 186—, at , in the Colony aforesaid. 
J. 8. (L.8.) 


18. Deposition of Constable, or other Person, of Service of the last 
Summons. (Notin Jervis’s Act). 

[Proceed as in Form No. 8, Chap. I., and Part I., “ Justices, No. 1,” 

p- 177, adding at the conclusion]: and at the said time tendered [or 


paid] to the said E. F. the sum of , for his costs and expenses in 
that behalf. 








19. Warrant where a Witness has not obeyed a Summons. (G. 2). 


To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officers in the said [Colony]. 

Whereas information was laid [or complaint was made] before the 
undersigned, one [or two] of Her Majesty’s Justices of the Peace in and 
for the said [Colony] of , for that [déc., as tn the summons]: and it 
having been made to appear to me [or us] upon oath that E. F., of ——, in 
the said [Colony], [laborer], was likely to give material evidence on bebalf 
of the [prosecutor], I [or we] did duly issue my [or our] summons to the 
said E. F., requiring him [or her] to be and appear on the day of —— 
instant [or next], at o’clock in the forenoon of the same day, at ——, 
in the said Colony, before such Justices of the Peace for the said [ Colony] 
as might then be there, to testify what he [or she] should know concerning 
the said A. R., or the matter of the said information [or complaint] :* 
And whereas proof hath this day been made before me [or us] upon oath, 
of such summons having been duly served upon the said E. F., and ofa 
reasonable sum having been paid [or tendered] to him [or her] for his [or 
ae costs and expenses in that behalf: And whereas the said E. F. hath 
neglected to appear at the time and place appointed by the said summons, 
and no just excuse hath been offered for such neglect: These are there- 
fore to command you to take the said E. F., and to bring and have him 
[or her] on the day of instant [or next], at o'clock in the 
forenoon, at , in the said Colony, before such Justices of the Peace for 
the said [ Colony] as may then be there, to testify what he [or she] shall 
know concerning the matter of the said information [or complaint]. 

Given under my [or our] hand and seal, this day of , in the 

year of our Lord 186—, at , in the [Colony] a 
: 8: 



































(L. s.) 


20. Warrant for a Witness in the first instance. (G. 3). 


To the Chief Constable of ——, in the Colony of New South Wales, and 
to all other Peace Officers in the said [Colony]. 

Whereas information was laid [or complaint was made] before the 
undersigned, one [or two] of her Majesty’s Justices of the Peace in and for 
the said [ Colony] of , for that ſche., as tn the summons]: and it being 
made to appear before me [or us] upon oath that E. F., of ———, in the 
said Colony, [laborer], is likely to give material evidence on behalf of the 
[ prosecutor] in this matter, and it is probable that the said E. F. will no 
attend to give evidence without being compelled soto do: These are there- 
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fore to command you to bring and have the said E. F. before me [or us], 
on the day of — instant [or next], at —— o'clock in the forenoon, 
at , in the said Colony, or before such other Justices of the Peace for 
the said [Colony] as may then be there, to testify what he [or she] shall 
know concerning the matter of the said information [or complaint]. 

Given under my [or our] hand and seal, this day of , in the 
year of our Lord 186—, at , in the [Colony] aforesaid. 

J. S. (L.8.) 


21. Commitment of a Witness for refusing to be sworn or to give Evidence. 
(G. 4). 

















To W. T., Chief Constable of , in the Colony of New South Wales, 
and to the Keeper of the [Gaol] at ——, in the said Colony. 
Whereas information was laid [or complaint was made] before the 
undersigned, one [or two] of Her Majesty’s Justices of the Peace in and 
for the said [Colony] of , for that ſche., as tn the summons]; and one 
E. F., now appearing before me (or us], such Justice as aforesaid, on the 
day of , at , in the said Colony, and being required by me 
[or us] to make oath [or affirmation] as a witness in that behalf, hath now 
refused so to do [or, “being now here duly sworn as a witness in the matter of 
the said information [or complaint], doth refuse to answer certain questions 
concerning the premises which are now here put to him [or her]’’], without 
offering any just excuse for such his [or her] refusal : These are therefore 
to command you the said constable to take the said E. F., and him [or 
her] safely to convey to the [Gaol] at — aforesaid, and there deliver 
him (or her] to the said Keeper thereof, together with this precept; and I 
[or we] do hereby command you the said Keeper of the said [Gaol] to 
receive the said t. F. into your custody in the said [Gaol], and there 
imprison him [or her] for such his [or her] contempt, for the space of 
days, unless he [or she] shall in the meantime consent to be examined and 
to answer concerning the premises; and for your so doing this shall be 
your sufficient warrant. 
Given under my [or our] hand and seal, this day of 
year of our Lord 186—, at ——, in the [Colony] — 
J. 8. 


























, in the 


(L. 8.) 


22. Information to ground a Summons or Warrant against a Witness 
not attending to give Evidence, (where the particular Statute imposes a 
— for such neglect), in order to convict him. (Not in Jervis’s 

ct). (P 
—— to the asterisk* as in the form of information No. 1, ante, 

p- 450, then thus]: that information [ ĝe., proceed as tn No. 19, (G. 2), 

ante, to the asterisk*, then]: that the said E. F. was served with a 

duplicate of such summons by this informant on the day of 











(Pp) It would appear that the punishment of imprisonment “for not exceedin 
seven days unless the witness shall in the meantime consent to be examined, 
to answer concerning the premises,” enacted by 11 & 12 Vic., c. 43, s. 7, would be 
cumulative upon such penalty. This information might be made bv the constable 
— the summons on the witness. (Oke F.) But see “ Witness,” Note (a), 
p. 423. 
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instant, personally, [or by leaving the same with N. Q. at the said E. F.’ 
usual place of abode], at , in the said [Colony], [and, ¿f the Statute 
requires a tender}, and at the same time tendered [or paid] to the said 

F. the sum of —— for his costs and expenses in that behalf, and that 
said E. F. hath [“ wilfully” or as the Statute may be] neglected 
refused] to appear at the time and place appointed by the said summons, 
and no just [or reasonable] excuse hath been offered for such reglect 
[or refusal], contrary, &c. 


23. Conviction thereon, where the Statutes require tt. 
[Proceed as in either of the Forms, No. 30 (I. 1), or No. 31 (I. 2), 
post, according as the penalty ts to be recovered, stating the offence as in 
the above information tn the past tense]. 





SFr 


24. Commitment thereon. 
{This ia easily framed from the Conviction (23)]. 


25. The like Information as No. 22, ante, for refusing to be examined on 
Oath or Affirmation. (Q) (Not in Jervis's Act). 

[Proceed to the astertsk* in the form of Information No.1, ante, p. 450, 
then thus]: That on the day of —— last, information was laid [or 
complaint was made] before J. L., Esquire, one of Her Majesty’s Justices 
of the Peace in and for the said [Colony] of ——, by C. D., of &c., that 
[¢c., as in the summons to the defendant in the case]; that one E. F. 
appeared on this day of , before L. M., Esquire, one of Her 
Majesty’s Justices of the Peace in and for the said [Colony], as a witness 
in that behalf, and, being required by the said last-mentioned Justice to 
make oath or affirmation as a witness, refused and still doth refuse so to do, 
[or ‘‘ being then and there duly sworn as such witness, refused and still 
doth refuse to answer certain questions concerning the premises which were 
then and there put to him”), without offering any just excuse for such his 
refusal, contrary, &c. 











26. Conviction thereon. 
[The same as No. 23, ante, adapted to above Information, No. 25]. 


27. Commitment thereon. 
[This is easily framed from the Information No. 25, and Conviction]. (x) 


28. Minutes of Proceedings at the Hearing, with Adjudication. (s) (Not 
in Jervis’s Act). 








C. D. against A. B. day of 
Before J. T. B. and J. D., Esquires. 
The defendant appeared on a [warrant] granted by J. D. M., Esquire, 


? 18—, at N. 








(Q) In some cases, where the Statute allows it, the conviction might be immediate 
on the refusal, without an information or summons being previously taken. 

(B) If no conviction is required by the particular Statute, the Commitment No. 
21 (G. 4), ante, p. 457, may be easily adapted to a pecuniary penalty punishment. 

(8) These minutes may be either written on a separate paper, signed by the 
convicting Justice or Justices, and annexed to the information, or on the back of the 
information or summons or warrant,—or in a separate book for that sole purpose. 
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charging him with assaulting and beating at L., on the 3rd instant, one C. D. 

Defendant, on being asked what he has to say, pleads guilty, [or com- 

plainant on his oath saith J. 

E. F., of , [laborer], on his oath saith , [or complainant does 

not appear, and defendant attends with his witnesses]. 

Adjudications.] 1. On dismissal.— Dismissed, with costs, viz., fees for 
summonses to two witnesses, 4s., two witnesses’ attendance, 5s.—9z., 
to be paid [forthwith] or levied by distress, or, in default, impri; 
sonment for fourteen days, unless costs of distress be paid. 

2. Where imprisonment only.—Convicted : To be imprisoned with hard 
labor for [two] calendar months. Costs, 14s. 6d., to be paid forth- 
with or levied by distress, and, in default, imprisonment for fourteen 
days additional, and to pay costs of commitment, 18s. 6d. 

3. Where a penalty.— Convicted: To pay penalty, 5s., damage [or 
value], 1s., and costs, 14s., forthwith [or on or before the 12th in- 
stant]: to be recovered by distress, and, in default, one calendar 
month’s imprisonment with herd labor, unless sooner paid, with costs 
of distress. 

[For the form of the terms of an adjudication on a complaint, vide 

Form No. 59, post, Minute of Order for Service, which will be similar]. 


29. Warrant to remand a Defendant when apprehended. (H.) 


To W. T., Chief Constable of , in the Colony of New South Wales, 
and to the Keeper of the [Gaol] at , in the aaid [ Colony]. 
Whereas information was laid [or complaint was made] before the 
undersigned, one [or two] of Her Majesty’s Justices of the Peace in and 
for the said [Colony] of , for that [gc., as in the summons or war- 
rant]: And whereas the said A. B. hath been apprehended under and by 
virtue of a warrant upon such information [or complaint], and is now 
brought before me [or us] as such Justice as aforesaid: These are there- 
fore to command you the said constable in Her Majesty’s name forthwith 
to convey the said A. B. to the [Gaol] at , in the said Colony, and 
there to deliver him [or her] to the said Keeper thereof, together with this 
precept; and I [or we] do hereby command you the said Keeper to receive 
the said A. B. into your custody in the said [Goal], and there safely keep 
him or [her] until next, the day of [instant], when you 
are hereby commanded to convey and have him [or her] at , in the said 
Colony, at o’clock in the forenoon of the same day, before such Jus- 
tices of the Peace of the said Colony as may then be there, to answer to 
the said information [or complaint], and to be further dealt with according 
to law. 
Given under my [or our] hand and seal, this day of ——, in the 
year of our Lord 186--, at —, in the [Colony] aforesaid. 
J.S. (L. 8.) 
30. Conviction for a Penalty to be levied by Distress, and, in default of 
suficient Distress, Imprisonment. (I. 1). 
Be it remembered, that on the day of ——, in the year 


To wit, bof our Lord 186—, at , in the said [Colony], A. B., of 
——, in the said Colony, [laborer], is convicted before the undersigned, 
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one [or two] of Her Majesty's Justices of the Peace for the said 
[Colony], for that he [or she] the said A. B. [gc., stating the offence, 
and the time and place when and where committed]; and I [or we] 
adjudge the said A. B. for his [or her] said offence to forfeit and pay 
the sum of [stating the penalty, and also the compensation, if any}, to 
be paid and applied according to law, and also to pay to the said C. D. the 
sum of , for his [or her] coste in this behalf; and, if the said several 
sums be not paid forthwith [or on or before next*], I [or we] order 
that the same be levied by distress and sale of the goods and chattels 
of the said A. B., and, in default of sufficient distress,* I [or we] adjudge 
the said A. B. to be imprisoned in the [Gaol] at , in the said Colony, 
[there to be kept to hard labor] for the space of , unless the said several 
sums, and all costs and charges of the said distress, [and of the commitment 
and conveying of the said A. B. to the said Gaol], shall be sooner paid. 
Given under my [or our] hand and seal, the day and year first above 
mentioned, at , in the Colony aforesaid. J. S. (u8.) 
*.° Or, where the issuing of a distress warrant would be ruinous to the defen- 
dant or his family, or it appears that he has no goods whereon to lezy 
a distress, then, instead of the words between the asterisks °°, say : * then 
inasmuch as it hath now been made to appear to me [or us] that the issuing 
of a warrant of distress in this behalf would be ruinous to the said A. B. 
and his family, [or “ that the said A. B. hath no goods or chattels whereon 
si paf the said sums by distress”), I [or we] adjudge, &c.,” as above, to 
end. 


81. Conviction for a Penalty, and, in default of Payment, Imprisonment. 
(I. 2). 

















Be it remembered, that on the day of , in the year 
To wit. f of our Lord 186—, at , in the said [Colony], A. B., of j 
in the said Colony, [laborer], is convicted before the undersigned, one [or 
two] of Her Majesty’s Justices of the Peace for the said Colony, for that 
he [or she] the said A. B. [¢c., stating the offence, and the time and place 
when and where it was committed]; aud I [or we] adjudge the said A. B. 
for his [or her] said offence to forfeit and pay the sum of [stating the 
penalty, and the compensation, if any], to be paid and applied according 
to law, and also to pay to the said C. D. the sum of , for his [or her] 
costs in this behalf; and, if the said several sums be not paid forthwith, 
[or on or before next], I [or we] adjudge the said A. B. to be 
imprisoned in the [Gaol] at , in the said [Colony], [and there to be 
kept to hard labor] for the space of , unless the said several sums [and 
the costs and charges of conveying the said A. B. to the said Gaol] shall 
be sooner paid. 

Given under my [or our] hand and seal, the day and year first above 
mentioned, at , in the Colony aforesaid. J. S. (1. 8.) 





























32. Conviction when the Punishment ts by Imprisonment, &c. (L 3). 


Be it remembered, that on the day of —— in the year 
To wit. § of our Lord 186—, in the said [Colony], A. B., of =, in 
the said Colony, [laborer], is convicted before the undersigned, one [vr 
two] of Her Majesty’s Justices of the Peace for the said [Colony], for 
that he [or she] the said A. B. [&c., stating the offence, and the time and 
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place when and where committed]; and I (or we] adjudge the said A. B. 
for his [or her] said offence to be imprisoned in the Gaol at , in the 
said Colony, [and there kept to hard labor] for the space of ; and I 
[or we] also adjudge the said A. B. to pay the said C. D. the sum of 
——, for his [or her] costs in this behalf; and if the said sum for costs 
be not paid forthwith, [or on or before next], then* I [or we] order 
that the said sum be levied by distress and sale of the goods and chattels 
of the said A. B.; and, in default of sufficient distress in that behalf,* I 
[or we] adjudge the said A. B. to be imprisoned in the said Gaol [and 
there kept to hard labor] for the space of , to commence at and from 
the termination of his [or her] imprisonment aforesaid, unless the said 
sum for costs shall be sooner paid. 
Given under my [or our] hand and seal, the day and year firat above 
mentioned, at , in the Colony aforesaid. J. S. (L. s.) 
“2° Or, where the issuing of a distress warrant would be ruinous to the defen- 
dant or his family, or it appears that he has no goods whereon to levy a 
distress, then, instead of the words between the asterisks *®, say: “ inas- 
much as it hath now been made to appear to me [or us] that the issuing 
of a warrant of distress in this behalf would be ruinous to the said A. B. 
and his family, [or, " that the said A. B. hath no goods or chattels whereon 
to levy the said sum for costs by distress ”], I [or we] adjudge, &c.” 


33. Conviction on view of a Justice. (T) (Not in Jervis’s Act). 


New South Be it remembered, that on the day of , in the 
Wales ear of our Lord 186—, I, G. H., Esquire, one of Her 
to wit. Majesty’s Justices of the Peace in and for the Colony of 

New South Wales, personally saw A. B., of , in the said Colony of 

N. S. W., [here state the offence seen committed], contrary, &e. Whereupon 

it is considered and adjudged by [me] the said Justice that the said A. B. 

be convicted, and he is by me accordingly hereby convicted of his said 

offence, upon my own view as aforesaid, according to the form of the 

Statute aforesaid in that case made and provided; and I adjudge the said 

A. B. for his said offence [conclude as usual]. 


34. Adjudication for a joint Offence where the Penalty ts severed among 
the Defendants. (Not in Jervis’s Act). 

And I adjudge the said A. B., E. F., and G. H. for their said offence to 
forfeit and pay the sum of [£5, the full penalty], to be paid and applied 
according to law, and also to pay to the said C. D. the sum of for his 
costs in this behalf, in the following proportions, that is to say: the said 
A. B. for his said offence the sum of [£2, share of penalty], and the sum 
of for costs; and the said E. F. for his said offence the sum of [£1, 
other part of penalty |, and the sum of for costs; and the said G. H. 
for his said offence the sum of [£2, remainder of penalty], and the sum 
of for costs; and if the said several apportioned sums be not paid 
forthwith, [or on or before next], by the said A. B., E. F., and G. H., 
respectively, I adjudge each of them, the said A. B., E. F., and G. H., 
who shall make default in that behalf, severally to be imprisoned in the 









































(T) This conviction is authorized in the case of Idle and Disorderly Persona, 
(£. 2 of Vagrant Act, ante, p. 416), and by s. 2 of Geo. LI., c. 21, i. e., for Swearing, 
(ante, p. 400). 
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[Gaol] at , in the said [ Colony], [and there to be kept to hard labor] 
for the space of ; Lor, if imprisonment be different to each, say |: I 
adjudge the said A. B., E. F., and G. H. to be severally imprisoned in 
the [Gaol] at , in the said [Colony], [and there severally to be kept 
to hard labor] for the following periods respectively, that is to say :— the 
said A. B. for the space of ——; the said E. F. for the space of : 
and the said G. H., for the space of ; unless the said several sums so 
adjudged to be paid by the person so making default shall be sooner paid. 


35. Adjudication upon several Defendants for a several Offence on one 
Conviction, where the penalty is the same to each. 


New et Be it remembered, that on the day of ———, in the 

















Wales year of our Lord 186—, at , in the said Colony of 

to wit. New South Wales, A. B., E. F., and G. H. are convicted 
before the undersigned, [two] of Her Majesty’s Justices of the Peace in 
and for the said Colony, for that they the said A. B., E. F., & G. H. did 
[Gc., stating the offence}; and we adjudge the said A. B. for his said 
offence to forfeit and pay the sum of , to be [respectively] paid and 
applied according to law, and also to pay to C. D. the sum of for his 
costs in respect of the said A. B. in this behalf; and if the said several 
sums be not paid forthwith, [or on or before the day of ], we 
adjudge the said A. B. to be imprisoned in the Gaol at , in the said 
{ Colony], [there to be kept to hard labor] for the space of , unless the 
said several sums [and the costs and charges of the commitment and con- 
veying of the said A. B. to the said common Gaol] shall be sooner paid; 
and we adjudge the said E. F. for his said offence to forfeit and pay 
[§c., as above, repeating the like adjudication against each defendant 
convicted ]. 

N.B.— When the punishment is by imprisonment, and not by penalty, and 
the same punishment is assigned to each offender, the adjudication in the 
Form (I. 3), No. 32, (ante, p. 460), may adjudge all the defendants * for 
their said offence, to be severally imprisoned in the &c.”, but the adjudica- 
tion of costs in that case must, tf they are ordered, be separate. 























36. Adjudication upon several Defendants for a several Offence tn one 
Conviction where the Penalty is different un each. (Not in Jervis's 
Act). 

[This will be precisely the same Form as 35, supra]. 


37. Conviction for a second or subsequent Offence. (Not in Jervis’s Act). 
[This will be in either of the foregoing Forms of Convictions, adding 
before the first adjudication the following averment of the previous convic- 
tion | :— 
And whereas it is now duly proved before us the said Justices that the 
said A. B. was heretofore, to wit, on the day of „in the 
of our Lord 186—, duly convicted before , one of Her Majesty’s Jus- 
tices of the Peace in and for the said [Colony], for that he the said A. B- 
did on the day of , at , in the said [Colony], [state the 
offence as in the former conviction]; and the said A. B. was thereu 
adjudged, for his said last-mentioned offence, to [state the adjudication 
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correctly]: And we adjudge the said A. B., for his said [second or third] 
offence, of which he has been so convicted this day as aforesaid, to forfeit 
[&c., proceeding to the end as tn the ordinary way]. 


37 (a). Indorsement in backing a Warrant. (K.) 


Whereas proof on oath hath this day been made before me, 
one of Her Majesty’s Justices of the Peace in and for the said 
To wit. ) [Colony] of , that the name of J. S. to the within warrant 
subscribed is of the handwriting of the Justice of the Peace within men- 
tioned: I do therefore hereby authorize W. T., who bringeth to me this 
warrant, and all other persons to whom this warrant was originally 
directed, or by whom it may lawfully be executed, and also all constables 
and other Peace Officers of the said [ Colony], to execute the same within 
the said last mentioned [ Colony], and to briug the said A. B., if appre- 
hended within the same [Colony], before me, or before some other Justice 
or Justices of the Peace of the same [Colony], to be dealt with according to 
law. 


Given under my hand, this 








day of , 186—. J. L. 


38. Order for Payment of Money to be levied by Distress, and, in default 
of distress, Imprisonment. (K. 1). 


Be it remembered, that on the day of , in the year of 
To wit. 











our Lord 186—, complaint was made before the undersigned, one 

[or two] of Her Majesty’s Justices of the Peace in and for the 
naid [ Colony] of New South Wales, for that [stating the facts entitling the 
complainant to the order, wiih the time and place when and where they 
occurred]; and now at this day, to wit, on the day of , at i 
in the said Colony, the parties aforesaid appear before me [or us] the said 
Justice, [or “ the said C. D. appears before me [or us] the said Justice, 
but the said A. B., although duly called, doth not appear by himself 
[or herself], his [or her] Counsel or Attorney, and it is now satisfac- 
torily proved to me [or us] on oath that the said A. B. has been duly 
served with the summons in this behalf which required him [or her] to be 
and appear here at this day before such Justices of the Peace for the said 
[Colony] as should now be here, to answer the said complaint, and to be 
further dealt with according to law” ]; and now, having heard the matter 
of the said complaint, I [or we] do adjudge the said A. B. to pay to the said 
C. D. the sum of forthwith, [or on or before the day of 
next, or as the Statute may require], and also to pay the said C. D. the 
sun of for his [or her] costs in thia behalf; and if (v ) the said several 
sums be not paid forthwith, [or on or before the day of next],* I 
[vr we] hereby order that the same be levied by distress and sale of the goods 
and chattels of the said A. B.; and, in default of sufficient distress in that 
behalf,* I [or we] adjudge the said A. B. to be imprisoned in the [ Gaol] 
at ——, in the said [ Colony], [and there kept to hard labor] for the space 





























(v) Add here, with reference to the minute of the order required by sec. 17 to be 
served: “ Upon a Copy of a minute of this order being served upon the said A. B., 
oe personally or by leaving the same for him at his last or most usual place 
o a } 0 dle.” 
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of , unless the said several sums, and all costs and charges of the said 
distresa, [and of the commitment and conveying of the said A. B. to the said 
Gaol], shall be sooner paid. 
Given under my [or our] hand and seal, this —— day of , in the 
year of our Lord 186—, at , in the Colony aforesaid. 
J. S. (1.8) 
®o° Or, where the issuing of a distress warrant would be ruinous to the defen- 
dant or his family, or it appears that he has no goods whereon to — € 
distress, then, instead of the words between the asterisks ° ¢, — 
inasmuch as it hath now been made to appear to me for us) that — 
of a warrant of distress in this behalf would be ruinous to the said A. B. 
and his family, for “ that the said A. B. hath no goods or chattels whereon 
K levy the said sums by distress”], I [or we] adjudge, &c., as above, to 
the end. 


39. Order for Payment of Money, and, tn — of payment, Imprison- 


ment. (K. 
Be it remembered, that on the — day of , in the year of 
To wit. 

















our Lord 186—, complaint was made before the undersigned, one 

[or two] of Her Majesty’s Justices of the Peace in and for the 
said [ Colony] of , for that [stating the facts entitling the complainant 
to the order, with the time and place when and where they occurred }; and 
now at this day, to wit, on the day of , at , in the said 
[Colony], the parties aforesaid appear before me [or us] the said Justice, 
[or “ the said C. D. appears before me [or us] the said Justice, but the 
said A. B., although duly called, doth not appear by himself [or herself ], 
his [or her] Counsel or Attorney, and it is now stisfactorily proved to me 
[or us] on oath that the said A. B. has been duly served with the sammons 
in this behalf which required him [or her] to be and appear here on this 
day, before such Justice of the Peace for the said [Colony] as should now 
be here, to answer the said complaint, and to be further dealt with accord- 
ing to law’’]; and now, having heard the matter of the said complaint, I 
[or we] do adjudge the said A. B. to pay to the said C. D. the sum of 
forthwith, [or on or before next, or as the Statute may require}, 
and also to pay to the said C. D. the sum of , for his [or her] costs 
in this behalf; and if (w) the said several sums be not paid forthwith, [or 
“ on or before the day of —— next ”], I [or we] adjudge the said 
A. B. to be imprisoned in the [ Gaol] at , in the said [ Colony], 
[there to be kept to hard labour] for the space of , unless the said 
several sums [and the costs and charges of conveying the said A. B. to the 

day of 


said [ Gaol] shall be sooner paid. 
Given under my [or our] hand and seal, this , in the 
, in the Colony aforesaid. 
J. S. (L.8.) 


year of our Lord 186—, at 
40. Order for any other matter where the disobeying of it is punishable 
with Imprisonment. (K. 3). 
Be it remembered, that on the day of , in the year of 
To wit 















































our Lord 186—, complaint was made before the undersigned, one 
[or two] of Her Majesty’s Justices of the Peace in and for the 





(w) Vide Note (v), ante, Form (K. 1), for an addition to be made here. 
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said [ Colony] of , for that [stating the facis entitling the complainant 
to the order, with the time and place when and where they occurred]; and 
now at this day, to wit, on the day of , at , in the said 
[ Colony], the parties aforesaid appear before me [or us] the said Justice, 
[or “ the said C. D. appears before me [or us] the said Justice, but the 
said A. B., although duly called, doth not appear by himself [or herself], 
his [or her] Counsel, or Attorney, and it is now satisfactorily proved to me 
upon oath that the said A. B. has been duly served with the summons in 
this behalf which required him [or her] to be and appear here at this day 
before such Justices of the Peace for the said [Colony] as should now be 
here, to answer to the said complaint, and to be further dealt with accord- 
ing to law’’]; and now, having heard the matter of the said complaint, 
I [or we] do therefore adjudge the said A. B. to [here state the matter 
required to be done]; and if, upon copy of a minute of this order being 
aerved upon the said A. B., either personally or by leaving the same for him 
[or her] at his [or her] last or most usual place of abode, he [or she] shall 
neglect or refuse to obey the same, in that case I [or we] adjudge the said 
A. B., for such hia [or her] disobedience, to be imprisoned in the [Gaol] 
at , in the said [ Colony], [there to be kept to hard labor] for the space 
of , [unless the said order be sooner obeyed, if the Statute authorize 
this]; and I [or we] do also adjudge the said A. B. to pay to the said 
C. D. the sum of for his [or her] costs in this behalf; and, if the said 
sum for costs be not paid forthwith, [or on or before next], I [or we] 
order the same to be levied by distress and sale of the goods and chattels of 
the said A. B., [and, in default of sufficient distress in that behalf, I [or we] 
adjudge the said A. B. to be imprisoned in the said [Gaol] [and there to 
be kept to hard labor] for the space of , to commence at and from the 
termination of his [or her] imprisonment aforesaid, unless the said sum 
for costs shall be sooner paid]. 

Given under my [or our] hand and seal, this 
of our Lord 186—, at 





























day of , in the year 
, in the [Colony] aforesaid. J. S. (1.8.) 











41. Order of Dismissal of an Information or Complaint. (L.) 
Re it remembered, that on the day of , in the year 
To wit. 








of our Lord 186—, information was laid [or complaint was made] 

before the undersigned, one [or two] of Her Majesty’s Justices of 

the Peace in and for the said [ Colony] of , for that [&c., as in summons 
to defendant]; and now at this day, to wit, on the day of „at j 
in the said [Colony], (x) both the said parties appear before me [or us] in 
order that I [or we] should hear and determine the said information [or com- 
plaint |, [or the said A. B. appeareth before me [or us], bu) the said C. D., 
although duly called, doth not appear]; whereupon the matter of the said 
information [or complaint] being by me [or us] duly considered, [*it ma- 
nifestly appears to me [or us] that the said information [or ree in 
not proved, and*] I [or we] do therefore dismiss the same, and do adjudge 
* If the informant or complainant do not appear, these words between 

the asterisks may be omitted. 














(x) Uf at an adjournment, insert here: “(To which day the hearing of this case 
hath been duly adjourned, of which the said C. D. had due notice.” 
2G 
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that the said C. D. do pay to the said A. B.the sum of —— for hia [or 
her] meurred by him [or her] in his [or her] defence in this behalf; 
and if (y) the said sum for costs be not paid forthwith, [or on or before 
, [ [or we] order that the same be levied by distress and sale of the 
gooda and chattels of the said C. D.; and in default of sufficient distress 
in that behalf, I [or we] adjudge the said C. D. to be imprisoned in the 
[ Gaol] at in the said [Colony], [and there kept to hard labor] for the 
par , unless the said sum for costs, and all costs and charges of 
said distress, [and of the commitment and conveying of the said C. D. 
to the said Gaol), shall be sooner paid. 
Given under my [or our] hand and seal, this 
year of our Lord 186—, at 














day of ——, in the 
, in the [ Colony] aforesaid. 
J. S. (L.8.) 





42. Certificate of Dismissal. (M.) 

I [or we] hereby certify, That an information [or complaint] preferred 
by C. D., of , in the Colony of New South Wales, [grocer], against 
A. B., of ——, in the said Colony, [laborer], for that [£c as in the 
summons], was thia day considered by me [or us], one [or two] of Her 














Majesty’s Justices of the Peace in and for the [ Colony] of , and was 
dismissed by me [or us] [with costs]. 

Dated this day of——, 186—. J. S. 
43. Minute of Order of Dismissal for Service under Sect. 17. (Not in 
Jervis’s Act). (z) 

No. of N. 





At a Petty Sessions of Her Majesty’s Justices of the Peace for the 
Colony of New South Wales, holden at N. in the said [ Colony], the 
day of , 186—, 








C. D., Complainant, 


against 
A. B., Defendant, 
It is adjudged and ordered* that the information [or complaint] in 
* Referred to in Form No. 59, post. 

this case for [state shortly the charge], be dismissed, with costs, the said 
C. D. not appearing, [or the said information [or complaint] not being 
proved]; and that the said C. D. shall forthwith [or on or before the 
day of —— next] pay to the said A. B. the sum of [nine] shillings 
for his costs incurred in his defence: to be recovered by distress, and in 
default the said C. D. to be imprisoned for , unless sooner paid [with 

the costs of distress | [and of conveyance to Gaol]. J. B., 
Clerk to the Justices. 








(Y) A minute of this order should be served, pursuant to section 17, and some 
mention made of tt tn the body, as in No. 40, (K. 3), supra; insert therefore here: 
“ Upon acopy of a minute of this order being served upon the said C. D., either 
personaly or by leaving the same for him at his last or most usual place of 
abode .”’ 


(z) This minute should be issued in duplicate, and the timo and mode of serving 


— upon it by the person who served it, and retained by the Clerk to the 
ustices. 
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44. Warrant of Distress upon a Conviction for a Penalty. (N. 1). 
To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officere in the said [ Colony]. 

Whereas A. B., late of , in the said Colony, [laborer], was on this 
day of [or on the day of last past] duly convicted before 
the undersigned, one [or two] of Her Majesty's Justices of the Peace in 
and for the said [Colony] of , for that [stating the offence as in the 
conviction], and it was thereby adjudged that the said A. B. should for 
such his offence forfeit and pay [déc., as in the conviction], and should 
also pay to the said C. D. the sum of for his [or her] costs in that 
behalf; and it was thereby ordered that, if the said several sums should 
not be paid [ forthwith], the same should be levied by distress and sale of 
the goods and chattels of the said A. B.; and it was thereby also adjudged 
that, in default of sufficient distress, the said A. B. should be imprisoned 
in the [Gaol] at , in the said [ Colony], [and there kept to hard labor] 
for the space of , unless the said several sums, and all costs and 
charges of the said distress, and of the commitment and conveying of the 
said A. B. to the said [Gaol], should be sooner paid: And whereas the 
said A. B. being so convicted as aforesaid, and being [now] required to 
pay the said sums of and , hath not paid the same, or any part 
thereof, but therein hath made default :* 

These are therefore to command you in Her Majesty’s name forthwith to 
make distress of the goods and chattels of the said A. B. ; and if, within 
the space of days next after the making of such distress, the said 
sums, together with the reasonable charges of taking and keeping the 
distress, shall not be paid, that then you do sell the said goods and chat- 
tels so by you distrained, and do pay the money arising by such sale 
unto , the Clerk of the Justices of the Peace for the [district] of 

, in the said [Colony], that he may pay and apply the same as by 
law is directed, and may render the overplus, if any, on demand, to the 
said A. B.; and, if no such distress can be found, then that you certify 
the same unto me [or us], to the end that such further proceedings may 
be had thereon as to the law doth appertain. (A) 
Given under my [or our] hand and seal, this day of ,in the year 

of our Lord 186—, at ——, in the [Colony] aforesaid. J. S. (1.8.) 

45. Commitment forthwith upon a like Conviction, where the Distress 
would be ruinous, or on Defendant confessing he has no Goods. (Not. 
in Jervis’s Act). 


To the Chief Constable of , and to all other Peace Officers of , and 
to the Keeper of the [ Gaol] at , in the said [ Colony] of N. S. Wales. 
New iat Whereas A. B., late of , in the said dy [ne of On: 






























































Wales this day duly convicted before the undersigned, [one] of Her 
to wit. ) Majesty’s Justices of the Peace in and for the said [ Colony), 


(a) If the defendant is detained until the return of thie warrant, a verbal order 
to that effect will do, or the following may be inserted at this place: ‘“‘ And whereas 
the said A. B. not having given sufficient security by recognizance or otherwise 
to my satisfaction for his appearance on the return of this warrant, I do hereby 
further order you to keep and detain the said A. B. in safe custody until the said 
return shall be made, and then bring him before me the said Justice. 

2a2 
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45. Reeugnizance of a Defendant to appear on the Return of a Diuscres 
Warrant for Penalty and Costs. (Not in Jervis’s Act). 

Proceed as in the Form of Recognizance No. 12, (E.), ante, p. 154 
altering the condition thereof as follows : — 

Inatend of “to answer, &e."" say: “being the day appointed for the 
return of a certain warrant of distress this day issued by me the sui 
Justice, to levy on the goods and chattels of the said A. B. certain sumi 
adjudged to be paid by him and to be levied ; and to be farther dealt with, 
&., Ke.” The notice of this Recognizance would be similar to the Fura 
No. 13, ante, p. 45-4. 


47. Warrantof Distress upon an Order for the Payment of Money. (N. 2) 


To the Chief Constable of , in the Colony of New South Wales, ssi 
to all other Peace Officers in the said [Colony]. 


` Whereas, on the —— day of — instant [or last past}, a complsiat 
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was made before the undersigned, one [or two] of Her Majesty’s Justices 
of the Peace in and for the said [Colony] of ——, for that [gc., as in the 
order |, and afterwards, to wit, on the day of , at——, in the 
aaid Colony, the said parties appeared before me [or ua, or as in the order], 
and thereupon, having considered the matter of the said complaint, I [or 
we] adjudge the said A. B. [to pay to the said C. D. the sum of on 
or before the then next, and also] to pay to the said C. D. the sum 
of for his [or her] costs in that behalf; and I [or we] thereby 
ordered that, if (B) the said several sums should not be paid on or before 
the said day of then next, the same should be levied by distress 
and sale of the goods and chattels of the said A. B.; and it was adjudged 
that, in default of sufficient distress in that behalf, the said A. B. should 
be imprisoned in the [Gaol] at , in the said [Colony], [and there 
kept to hard labor] for the space of , unless the said several sums, 
and all costs and charges of the distress, [and of the commitment and 
conveying of the said A. B. to the said Gaol], should be sooner paid : 
And whereas the time in and by the said order appointed for the payment 
of the said several sums of and hath elapsed, but the said 
A. B. hath not paid the same, or any part thereof, but therein hath 
made default :*(c) These are therefore to command you in Her Majesty’s 
name forthwith to make distress of the goods and chattels of the said A. 
B. ; and if, within the space of days after the making of such distress, 
the said last-mentioned sums, together with the reasonable charges of taking 
and keeping the said distress, shall not be paid, that then you do sell the 
said goods and chattels so by you distrained, and do pay the money 
arising from such sale unto , the Clerk of the Justices of the Peace 
for the [district] of , in the said [Colony], that he may pay and apply 
the same as by law directed, and may render the overplus, if any, on 
demand, to the said A. B.; and, if no such distress can be found, then 
that you certify the same unto me [or us], to the end that such proceedings 
may be had therein as to the law doth appertain. (D) 

iven under my [or our] hand and seal, this 
year of our Lord 186—, at 





















































day of ——, in the 

, in the [Colony] aforesaid. ,; 
J. S. (L.s.) 

48. Indorsement in Backing a Warrant of Distress. (N. 3). 

i Whereas proof upon oath hath this day been made before me 





— >[or us], one [or two] of Her Majesty’s Justices of the Peace in 
To wit. ) and for the said [ Colony] of , that the name of J. S. to the 
within warrant subscribed is of the handwriting of the Justice of the Peace 
within mentioned : I [or we] do therefore authorize W. T., who bringeth to 
me [or us] this warrant, and all other persons to whom this warrant was 
originally directed, or by whom the same may be lawfully executed, and 





(B) There should be inserted here, pursuant to sec. 17, and as in Nos. 60, 62: 
“ Upon a copy of the minute being daly served upon the said A. B., either person- 
ally or by leaving the same for him at his last or most usual place of abode.” 

ıc) Here insert: “ Although a copy of the minute of the said order was duly 
served upon the said A. B.” 

(D) Add here the Form of direction to detain the defendant till the return of 
this distress warrant, as given in Note (Y) to Form No. 44, ante. 
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also all constables and other Peace Officers of the said [Colony] of ——, 
to’execute the same within the said Colony. 
Given under my [or our] hand and seal, this —— day of y — 





49. Constable's Return to Warrant of Distress. (N. 4). 


I, W. T., Constable of , in the Colony of New South Wales, do 
hereby certify to J. S., Esquire, one [or two] of Her Majesty’s Justices 
of the Peace in and for the said [Colony], that by virtue of this warrant I 
have made diligent search for the goods and chattels of the within-men- 
tioned A.B., and that I can find no sufficient goods or chattels of the said 
A. B. whereon to levy the sums within mentioned. 

Witness my hand, this day of , 186—. W. T. 











50. Warrant of Commitment for Want of Distress. (N. 5). 
To the Chief Constable of , in the Colony of New South Walea, and to 
the Keeper of the Gaol at , in the said [ Colony}. 

Whereas [ge., as in the foregoing distress warrant (N. 1), No. 44, to 
the asterisk*,and then thus]: And whereas afterwards, on the day of 
, in the year aforesaid, I [or we] the said Justice issued a warrant 
to the constable of , in the said [Colony], commanding him to levy 
the said sums of and by distress and sale of the goods and 
chattels of the said A. B.: And whereas it appears to me [or us], as well 
by the return of the said constable to the said warrant of distress as other- 
wise, that the said constable hath made diligent search for the goods and 
chattels of the said A. B., but that no sufficient distress whereon to levy 
the sums above-mentioned could be found: These are therefore to command 
you the said constable of , in the said [Colony], to take the said 
A. B., and him [or her] safely to convey to the [Gaol] at aforesaid, 
and there deliver him [or her] to the said Keeper, together with this pre- 
cept; and I [or we] do hereby command you the said Keeper of the said 
[ Gaol] to receive the said A. B. into your custody in the said [Gaol], 
there to imprison him [or her], [and keep him [or her] to hard labor] for 
the space of , unless the said several sums, and all the costs and charges 
of the said distress, [and of the commitment and conveying of the said A. B. 
to the said Gaol], amounting to the further sum of , Shall be sooner 
paid unto you the said Keeper; and for your so doing this shall be your 
sufficient warrant. 












































Given under my [or our] hand and seal, this day of , in the 
year of our Lord 186—, at , in the [ Colony] aforesaid. 
J. S. (L.s.) 


51. Commitment of a Defendant for a consecutive Period, where convicted 
on the same Day of two or more Offences. (Not in Jervin’s Act). 
To the Chief Constable of , and all other Peace Officers of , and 
to the Keeper of the common Gaol at , in the [Colony] of New 
South Wales. 
New iat Whereas A. B., late of ——, in the [Colony] of — 











Wales was on this day duly convicted before the undersigned, 
to wit [one] of Her Majesty’s Justices of the Peace for the said 
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[ Colony], for that he the said A. B. did on the day of , at 
——, in the said [ Colony], [here state the offence], contrary to the form of 
the Statute in such case made and provided; and it was thereby adjudged 
that the said A. B. for [his] said offence* should forfeit and pay the sum of 
[here state the penalty, and compensation, tf any}, and also pay to C. D. 
the sum of for [his | costs in that behalf; and it was thereby further 
adjudged and ordered that, if the said several sums should not be paid 
forthwith, the same should be levied by distress and sale of the goods and 
chattels of the said A. B. ; and tt was thereby also adjudged that, tn default 
of sufficient distress, the said A. B. should be imprisoned in the [Gaol] 

















at „in the said [Colony], [and there kept to hard labor] for the space 
of , to commence at and from the termination of a certain other term 


of imprisonment for an offence of which the said A. B. is this day duly 
convicted, and now stands committed under a certain other warrant, signed 
by the said Justice, and dated thia day, and delivered to the said Keeper 
herewith, [unless the said several sums and all costs and charges of the 
said distress] should be sooner paid : And whereas the time in and by the 
said conviction appointed for the payment of the said several sums hath 
elapsed, and the said A. B., being now required to pay the same, hath uot 
paid the same, or any part thereof, but therein hath made default; and 
inasmuch as it hath now been made to appear to me, the said Justice, that 
the issuing of a warrant of distress in this behalf would be ruinous to the 
said A. B., [or, “that the said A. B. hath no goods or chattels whereon 
to levy the said sums by distress]: These are therefore to command you 
the said constable of to take the said A. B., and [him] safely to convey 
to the [ Gaol] at aforesaid, and there to deliver him to the Keeper 
thereof, together with this precept; and I do hereby command you the 
said Keeper of the said [ Gaol] to receive the said A. B. into your custody 
in the said [ Gaol], there to imprison [him] [and keep [him] to hard labor] 
for the space of , to commence at and from the termination of the said 
other term of imprisonment above mentioned, [unless the said several sums, 
and the costs and charges of the said distress, amounting to the sum of 
, shall be sooner paid]; and for so doing this shall be your sufficient 
warrant. 
Given under my hand and seal, this day of , in the year of 
our Lord 186—, at , in the [ Colony] aforesaid. J. S. (u.8.) 
Mem. to be placed in margin :— £ s à 

PING it 5s bs eos 

Value or damage ............6. 

CORES. oe sis Gane Ba uaa r S eeu sane 

Charges of distres8 ........ ce... eee ce cece 

(Commitment and conveyance to Gaol]........ 


Total......£ 





























N.B.— Where imprisonment only is adjudged, omit the portions within 
tne brackets [ ] from the astertsk*, and the Form will be — If 
a penalty adjudged, it will suit without alteration. Where the penalty is 
not to be recovered by distress, erase the words which are tn italics. 


52. Commitment upon a Conviction for a second or subsequent Offence, 
adapted to where Imprisonment only adjudged, or where a Penalty 
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imposed and Imprisonment in default of Payment. (Not in Jervis's 
Act). 
To the Chief Constable of ——, and all other Peace Officers of ——, and 
to the Keeper of the Gaol at , in the [ Colony] of New South Wales. 
New i | Whereas A. B., late of , in the said [ Colony], [la- 








Wales borer], was this day duly convicted before the undersigned, 
to wit. [one] of Her Majesty’s Justices of the Peace in and for the 
said [Colony], for that he the said A. B., on the day of , at 
, in the said [Colony], did [here state the offence], contrary to the 
form of the Statute in such case made and provided: And whereas it is 
duly proved before [me] the said Justice that the said A. B. was hereto- 
fore, to wit, on the day of , in the year of our Lord 186—, 
duly convicted before J. P., Esquire, one of Her Majesty’s J usticea of the 
Peace in and for the said [ Colony], for that he the said A. B., on the 
day of , in the year of our Lord 186—, at , in the said [ Colony], 
did [here state the former offence as in the conviction proved], contrary, 
&c., and the said A. B. was thereupon adjudged for his said last-men- 
tioned offence to |state the terms of the adjudication of imprisonment or 
penalty]; and it was thereby adjudged by [me] the said Justice first 
named, that the said A. B. for his said [second] offence, of which he has 
been this day so convicted as aforesaid, [A should forfeit and pay the sum 
of [here state the penalty, and compensation, if any], and also to pay 
to the said C. D., the prosecutor, the sum of for his costs in this be- 
half; and it was thereby further adjudged that, if the said several sums 
should not be paid forthwith, the said A. B. B] should be imprisoned in 
the [ Gaol] at , in the said [Colony], [and there kept to hard labor] 
for the space of , [C “unless the said several sums, and the costs and 
charges of the commitment and conveying the said A. B. to the said 
[ Gaol], ] should be sooner paid : And whereas the said A. B., being now 
required to pay the said several sums, hath not paid the same, or any part 
thereof, but therein hath made default” D]: These are therefore to com- 
mand you the said constable of to take the said A. B. and him 
safely convey to the [ Gaol] at aforesaid, and there to deliver him to 
the Keeper thereof, together with this precept; and [J] do hereby com- 
mand you the said Keeper of the said | Gaol] to receive the said A. B. 
into your custody in the said [Gaol], there to imprison him [and keep 
him to hard labor] for the space of , [E “ unless the said several sums, 
[and the costs and charges of the commitment and conveying him to the 
said Gaol],| amounting to the further sum of , Shall be sooner 
paid” F]; and for your so doing this shall be your sufficient warrant. 
Given under [my] hand and seal, this —— day of , in the year of 
our Lord 186 —, at , in the [ Colony] aforesaid. J. S. (L.s.) 
N.B.— Where imprisonment only is adjudged, omit the portions between the 


letters A to B, © to D, E to F, and the Form will be applicable. If a penalty 
ts adjudged, st will suit without alteration. 





















































53. Warrant of Commitment upon a Conviction for a Penalty in the Fir 
Instance. (O. 1). 
To the Chief Constable of , in the Colony of New South Wales, an, 
to the Keeper of the [ Gaol] at , in the said [ Colony]. nee 
Whereas A. B., late of yin the [Colony] of New South Wa, w 
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iae{ laborer], was on this day duly convicted before the undersigned, oue [or 
two] of Her Majesty’s Justices of the Peace in and for the said [ Colony], 
misfor that [stating the offence as tn the conviction]; and it was thereby ad- 
se judged that the said A. B. for his (or her] said offence should forfeit and pay 
_gpthe sum of [dc., as in the conviction), and should pay to the said C. D. 
e sum of for his [or her} costs in that behalf; and it was thereby 
her adjudged that, if the said several sums should not be paid [ forth- 
p- With], the said A. B. should be imprisoned in the [Gaol] at ——, in the 
gs 8810 [Colony], (and there kept to hard labor] for the space of , unless 
the said several sums, [and the costs and charges of conveying the said A. 
B. to the said [Gaol], should be sooner paid: And whereas the time in 
and by the said conviction appointed for the payment of the said several 
sums hath elapsed, but the said A. B. hath not paid the same, or any part 
thereof, but therein hath made default: These are therefore to command 
you the said constable of to take the aaid A. B., and him [ur her] 
safely to convey to the [Gaol] at —— aforesaid, and there to deliver him 
a [or her] to the Keeper thereof, together with this precept ; and I [or we] 
o hereby command you the said Keeper of the said [Gaol] to receive the 
# said A. B. iuto your custody in the said [Gaol], there to imprison him [or 
™ her] [and keep him [or her] to hard labour] for the space of , Unleag 
E the said several sums, [and the costs and charges of conveying him to the 
S said [ Gaol], amounting to the further sum of ——}, shall be sooner paid ; 
and for your so doing this shall be your sufficient warrant. 
# Given under my [or our] hand and seal, this —— day of 
# year of our Lord 186—, at , in the [ Colony] aforesaid. 
s: J. S. (L. 8.) 
Mem. to be placed in margin of Form :— £ s. d. 
PING oiccoc was ar ee Sena ano oe we O aN Aa 
Value or damage ...................... 
Coste scup 
(Commitment and conveyance to Gaol]... 
Total....£ 
[Each] .. 
—— 


54. Warrant of Commitment on an Order in the First Instance. (O. 2). 
To the Chief Constable of , in the Colony of New South Wales, and 
to the Keeper of the [Gaol] at , in the said Colony. 

Whereas, on the day of instant, [or last past], complaint was 
made before the undersigned, one [or two] of Her Majesty’s Justices of 
the Peace in and forthe said Colony, for that [déc., as in the order], and 
afterwards, to wit, on the day of , at ——, in the said Colony, 
the parties appeared before me [or us] the said Justice, [or as it may be in 
the order], and thereupon, having considered the matter of the said com- 
plaint, I [or we] adjudged the said A. B. to pay to the said C. D. the 
sun of on or before the day of. then next, and also to pay 
, to the said C. D. the sum of for his [or her] costs in that behalf; 

and I [or we] also thereby adjudged that if (£) the said several sums 




















, in the 
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(E) There should be inserted here, pursuant to sec. 17, and as in Nos. 60, (P. 2), 
62, (P. 4): “ Upon a copy of the minute of the order being duly served upon the 
said A. B.. either personally or by leaving the same for him at his last or most 
| usual place of abode.” 
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ved in the [Gaol] at , in the said [ Colony], 
im | for the space of , unless the said several 
urges of the commitment and conveying of the 
Taol) should be sooner paid: And whereas, 
mute of the said order was duly served upon 
B. hath made default in payment of the said 
paid the same, or any part thereof: These are 
Form No. 45, ante]. 








indani to appear at the Return of the Distress 
fice thereof. (Not in Jervia’s Act). 
milar to Form No. 46, ante, p. 468]. 


vent upon an Order for Want of Distress. (Not 
in Jervis’s Act). 

ik" in Form No. 55, supra, then thus]: the same 
ass and sale of the goods and chattels of the said 
red that, in default of sufficient distress in that 
ould be imprisoned in the [ Gaol] at , in the 
re to be kept to hard labor] for the space of j 
sums, and all costs and charges of the distress [and 
Md conveying of the said A. B. to the said [Gaol], 
ul: And whereas, although, after the making of the 
the minute thereof was duly served upon the said A. 
ilid not then pay, nor hath he paid, the said sum of 
hereof, but therein hath made default: And whereas 
—— day of ——, in the year aforesaid, I, the said Jus- 
nt to the constable of , commanding him to levy the 
ond by distress and sale of the goods and chattels 
: And whereas it appears to me, as well by the return of 
ò to the said warrant of distress as otherwise, that the 
ath made diligent search for the goods and chattels of the 
that no sufficient distress whereon to levy the sums above 
jd be found: These are therefore [d:c., conclude as in Form 
F) ante]: 














lof Commitment on a Conviction where the Punishment is 
by Imprisonment. (P. 1) 
af Constable of , in the Colony of New South Wales, and 
3 the Keeper of the Gaol at , in the said [Colony]. 
uw A. B., late of » [laborer], was this day duly convicted 
3 undersigned, one [or two] of Her Majesty's Justices of the Peace 
or the said [Colony], for that(G) [stating the offence as in the 
m), and it was thereby adjudged that the said A. B. for his [or 











conviction takes place after the exptration of the time limited for laying 
after the commission of the afne, and as it would otherwise seem 
was not prosecuted in time, insert here: “ within —— (the 
ing the information] next before the laying of the inf 
conviction is founded, to wit, on &c., at &c.” 
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the same, it was adjudged that in such case the said A. B. for such his [or 
her] disobedience should be imprisoned in the [Gaol] at ——, in the said 
[Colony], [and there kept to hard labor] for the space of , [unless the 
said order should be sooner obeyed]: And whereas it is now proved tome 
[or us] that, after the making of the said order, a copy of the minute thereof 
was duly served upon the said A.B., but he [or she] then refused [or neglect- 
ed] to obey the same, and hath not as yet obeyed the said order : These are 
therefore to command you the said constable of — to take the said A. 
B., and him [or her] safely to convey to the [Gaol] at aforesaid, and 
there to deliver him [or her] to the Keeper thereof, together with this pre- 
cept ; and I [or we] do hereby command you the said Keeper of the said 
[Gaol] to receive the said A. B. into your custody in the said [Gaol], 
there to imprison him [or her], Tes keep him [or her] to hard labor] for 
the space of —-—; and for so doing this shall be your sufficient warrant. 

Given under my [or our] hand and seal, this 
year of our Lord 186—, at 











day of —, in the 
, in the Colony aforesaid. 
J. S. (1.8.) 





61. Warrant of Distress for Costs upon a Conviction where the Offence is 
punishable by Imprisonment. (P. 3). 
To the Chief Constable of —, in the Colony of New South Wales, and 
to all other Peace Officers in the said Colony. 

Whereas A.B., of , in the said [ Colony], [laborer], was, on the —— 
day of instant [or last past], duly convicted before the undersigned, 
one [or two] of Her Majesty’s Justices of the Peace in and for the said 
[Colony] for that (stating the offence as tn the conviction], and it was 
thereby adjudged that the said A. B. for his [or her] said offence should 
be imprisoned in the [ Gaol] at , in the said [Colony], [and there kept 
to hard labor] for the space of — ; and it was also thereby adjudged 
that the said A. B. should pay to the said C. D. the sum of for his 
[ur her] coats in that behalf; and it was thereby ordered that, if the said 
sum of for costs should not be paid [forthwith], the same should be 
levied by distress and sale of the goods and chattels of the said A. B.; 
[and it was adjudged that, in default of sufficient distress in that behalf, 
the said A. B. should be imprisoned in the said [ Gaol], [and there kept to 
hard labor] for the space of , to commence at and from the ter- 
mination of his [or her] imprisonment aforesaid, unless the said sum 
for costs, and all costs and charges of the said distress, and of the 
commitment and conveying of the said A. B., tothe said [Gaol], 
should be sooner paid]: And whereas the said A. B., being so con- 
victed as aforesaid, and being required to pay the said sum of for 
costa, hath not paid the same, or any part thereof, but therein hath made 
default :* ‘These are therefore to command you in Her Majesty’s name 
forthwith to make distress of the goods and chattels of the said A. B. ; and 
if, within the space of days next after the making of such distress, 
the said last-mentioned sum, together with the reasonable charges of taking 
and keeping the said distress, shall not be paid, that then you do sell the 
said goods and chattels so by you distrained, and do pay the money arising 
from such sale to , the Clerk of the Justices of the Peace for the dis- 
trict of , in the said [ 2olony], that he may pay the same as by law 
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directed, and may render the surplus [if any] on demand to the said A. 
B.; and, if no such distress can be found, then that you certify the same 
unto me [or us], to the end that such proceedings may be had therein as to 
the law doth appertain. 

Given under my [or our] hand and seal, this —— day of — in the 
year of our Lord 186—, at —, in the Colony aforesaid. J. S. (18.) 


62. Warrant of Distress for Costs upon an Order where the Di: 
of the Order is punishable with Imprisonment. (P. 4). 
To the Chief Constable of , in the Colony of New South Wales, and 
to all other Peace Officers in the said Culony. 

Whereag, on the day of instant [or last past}, complaint was 
made before the undersigned, one [or two] of Her Majesty’s Justices of the 
Peace in and for the said Colony of , for that ſæc., as in the order}, 
and afterwards, to wit, on the day of , in the said [Colony], the 
said parties appeared before me [or us] as such Justice as aforesaid, [or as 
it may be in the order], and thereupon, having considered the matter of 
the said complaint, I [or we] adjudged the said A. B. to [dc., as in the 
order]; and that if, upon a copy of the minute of that order being served 
upon the said A. B., either personally or by leaving the same for him [or 
her] at his [or her] last or most usual place of abode, he should neglect or 
refuse to obey the same, I [or we] adjudged that in such case the said A. 
B. for such his disobedience should be imprisoned in the [Gaol] at — 
in the said [ Colony], [and there kept to hard labor] for the space of —, 
[unless the said order should be sooner obeyed]; and I [or we] thereby 
also adjudged the said A. B. to pay to the said C. D. the sum of —— for 
his [or her] costs in that behalf; anc I [or we] ordered that, if the said 
sum for costs should not be paid [ forthwith], the same should be levied of 
the goods and chattles of the said A. B. ; [and, in default of sufficient distress 
in that behalf], I [or we] thereby adjudged that the said A. B. should be 
imprisoned in the said [ Gaol}, [and there kept to hard labor] for the space 
of , to commence at and from the termination of his [or her] impri- 
sonment aforesaid, unless the said sum for costs, and all costs and charges 
of the said distress, and of the commitment and conveying of the said A. B. 
to the said [ Gaol], should be sooner paid : And whereas, after the making 
of the said order, a copy of the minute thereof was duly served upon the 
said A. B., but the said A. B. did not then pay, nor hath he [or she] paid, 
the said sum of for costs, or any part thereof, but therein hath made 
default :* These are therefore to command you in Her Majesty’s name 
forthwith to make distress of the goods and chattels of the said A. B. ; and 
if, within the space of days next after the making of such distres. 
the said last-mentioned sum, together with the reasonable charges of taking 
and keeping the said distress, shall not be paid, that then you do sell the 
said goods and chattels so by you distrained, and do pay the money arising 
from such sale to , the Clerk of the Justices of the Peace for the 
[district] of , in the said [Colony], that he may pay the sam 
as by law directed, and may render the overplus [if any] on demand to 
the said A. B.; and, if no such distress can be found, then that you er- 
tify the same unto me [or us], to the end that such proceedings may be 
had therein as to the law doth appertain. 
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Given under my [or our] hand and seal, this 


day of ——, in the 
vear of our Lord 186 —, at 


, in the Colony aforesaid. 
J. S. (L.s.) 
N.B.— Vide Forms Nos. 48, (N. 3), and 49, (N. 4), ante, pp. 469 & 470, 
—/Indorsement in backing a Distress Warrant, and the Constable's Return 
of Nulla Bona. 


63. Warrant of Commitment for want of Distress for the Costs. (P. 5). 


To the Chief Constable of , in the Colony of New South Wales, and 
to the Keeper of the Gaol at , in the said Colony. 

Whereas ſche., as in No. 61 or 62, to the asterisk*, and then thus]: And 
whereas afterwards, on the day of , inthe year aforesaid, I [ur 
we | the said J. S. issued a warrant to the constable of , in the said 
[ Colony], commanding him to levy the said sum of for costs, by dis- 
tress and sale of the goods and chattels of the said A. B.: And whereas 
it appears to me [or us], as well by the return of the said constable to the 
said warrant of distress as otherwise, that the said constable hath made 
diligent search for the goods and chattels of the said A. B., but that no 
sufficient distress whereon to levy the sum above mentioned could be found : 
These are therefore to command you the said constable of to take 
the said A. B., and him [or her] safely convey to the [ Gaol] at afore- 
said, and there deliver him [or her] to the Keeper thereof, together with 
this precept; and I [or we] do hereby command you the said Keeper of 
the said [Gaol] to receive the said A. B. into your custody in the said 
[ Gaol], there to imprison him [or her], [and keep him [or her] to hard 
labor] for the space of , (1) unless the said sum, and all costs and 
charges of the said distress, [and of the commitment and conveying of the 
said A. B. to the said | Gaol], amounting to the further sum of , shall 
be sooner paid unto you the said Keeper ; and for your so doing this shall 
be your sufficient warrant. 


Given under my [or our] hand and seal, this —— day of 
year of our Lord 186 —, at , in the Colony aforesaid. 

J. S. (L.s.) 
£B d. 









































, in the 





.MEM. to be placed in the margin of this Form :— 
Costs ordered... ......00cccccecceccccccvcces 
Distress warrant and charges of distress...... 
[Commitment and conveyance to gaol] ...... 
Total......£ 


64 Warrant of Distress for Costs upon an Order for Dismissal of an 
Information or Complaint. (Q. 1). 
To the Chief Constable of ——, in the Colony of New South Wales, and 
to all other Peace Officers in the said Colony. 
Whereas, on the day of instant [or last past], information 


ee 


(1) Although this imprisonment by the 19th sec. may be directed to commence at 
the termination of that which the defendant is then undergoing for the offence, there 
ts no mention made of tt in this statutory Form; as in the conviction (1.3), No. 32, 
ante, p. 460), or the recital of its adjudication upon which tl ts founded, tt might be 
added here: “to commence at and from the termination of the imprisonment 
aforesaid, which the ssid A. B. is now undergoing under the said conviction [or 
order]. 
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68. Certificate of Clerk of the Peace that the Costs of an Appeal are uot 
paid. (R.) 
Office of the Clerk of the Peace for , in and for 
the Colony of New South Wales. 
[Title of the Appeal}. 

I hereby certify, That at a Court of General Quarter Sessions of the 
Peace holden af „in and for the said [Colony], on the day of 
—- instant [or last past), an appeal by A. B. against a conviction [or 
order] of J. S., Esquire, one [or two] of Her Majesty’s Justices of the 
Peace for the said [Colony], came on to be tried, and. was then heard and 
determined, and the said Court of General Quarter Sessions thereupon 
ordered that the said conviction [or order] should be confirmed [or quashed], 
and that the said [appellant] should pay to the said [respondent] the sum 
of for his [or her] costs incurred by him [or her] in the said appeal, 
and which sum was thereby ordered to be paid to the Clerk of the Peace 
at , in the said [Colony], on or before the day of instant 
[or next], to be by him handed over to the said [ respondent]; and I fur- 
ther certify that the said sum for costs has not, nor has any part thereof, 
been paid in obedience to the said order. Dated the day of —, 
186 —. 


























G. H., 
Clerk of the Peace. 
69. Warrant of Distress for Costs of an Appeal against a Conviction or 
rder. (S. 1). 


To the Chief Constable of ——, in the Colony of New South Wales, and 
to all other Peace Officers in the said Colony. 

Whereas [céc., as in the Warrants of Distress (N. 1,2) ante, to the end 
of the statement of the conviction or order, and then thus]: And whereas the 
said A. B. appealed to the Court of General Quarter Sessions of the Peace 
holden at , in and for the said [Colony], against the said conviction 

or order |, in which appeal the said A. B. was the appellant, and the said 

. D. [or J. S., Esquire, the Justice of the Peace who made the said con- 
viction (or order)], was the respondent, and which said appeal came en to 
be tried, and was heard and determined, at the last General Quarter Session: 
of the Peace for the said [Colony], holden at , in and for the said 
[Colony], on the day of instant [or last past], and the said 
Court of General Quarter Sessions thereupon ordered that the said convic- 
tion [or order] should be confirmed [or quashed], and that the said [ap- 
pellant] should pay to the said [respondent] the sum of for his [or 
her] costs incurred by him [or her] in the said appeal, which said suin was 
to be paid to the Clerk of the Peace for , in the said [Colony], on or 
before the —— day of , 186—, to be by him handed over to the said 
[C. D.]: Aud whereas the said Clerk of the Peace for in and for the 
said [Colony], hath, on the day of instant [or last past], duly 
certified that the said sum for costs had not then been paid : (*) These are 
therefore to command you in Her Majesty’s name forthwith to make distress 
of the goods and chattels of the said [A. B.]; and if, within the space of 
days next after the making of such distress, the said last-mentioned 
sum, together with the reasonable charges of taking and keeping the said 
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CHAPTER III. 





STATEMENTS OF OFFENCES, FOR GENERAL USE. 


CI” The name of the offender, as well as the date of and place of committing the 
offence, has been omitted throughout these Forms, for the sake of brevity, and 
keeping the compilation within a proper limit. The necessary addition, [i.e., “ A. B., 
of &., on the — day of ——, at ——, in the said Colony, did, &.,.” or “for that 
he the said A. B., on &c., at &c., did &c.”], must be read us if inserted at the com- 
mencement of each statement. The words ‘contrary, &,” at the conclusion of each, 
signify “ contrary to the form of the Statute in such case made and provided.” 








Abduction. 


9 G. IV., c. 31, s. 19, (page 1).—1. Of a Woman on account of her 
Fortune] —did, feloniously and from motives of lucre, take away and detain 
a certain woman named E, F. against her will, with intent her the said 
E. F. to marry, [or defile, or to cause to be married or defiled by one F. 
G., or by some person whose name is unknown], she the said E. F. at the 
time she was so taken away and detained by the said A. B. then having 
a certain present and absolute legal interest in certain real and personal 
property, | 

[or being the heiress presumptive to a person having an interest in cer- 

tain real property], 

[or being the next of kin to a person having an interest in certain per. 

sonal property], 
contrary, &c. 

Id., s. 20, (page 2).—2. Of a Girl under Sixteen Years of Age|—did 
unlawfully take and cause to be taken E. D. out of the possession and 
against the will of C. D., her father, [or mother, or who then had the law- 
ful care or charge of her], she the said E. D. being then an unmarried 
girl under the age of sixteen years, to wit, of the age of [fourteen] years, 
contrary to, &c. 

See “ Women,” post. 
Abortion. 

1 Vic., c. 85, s. 6, e2).—1. Administering Poison to procure 
did unlawfully and EEA administer to [or cause to be taken by] * 
E. F., a large quantity of a certain poison [or noxious thing unknown] called 
, to wit, one ounce of —, with intent then and thereby to procure 
the miscarriage of the said E. F., contrary to, &c. 

2. Using Instrument with same intent}—on, &c., did unlawfully and 
feloniously ase a certain instrument [or “a certain instrament to —— 
unknown”) called a ——, with intent [&c., as in No. 1, supra]. 





Accessory. 

(Page 2).—J. Principal in the second degree].—[After stating offence 
of the principal sre the first degree, proceed thus]: That E. F., on the day 
and year aforegøæ ic, feloniously was present aiding, abetting, and assisting 
the said A.B go do and commit the [felony] aforesaid, [contrary, &c.] 

2u3 
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2. Accessory before the fact with principal|.—[Afler charging the prin- 
cipal with the offence, proceed thus|: That E. F., before the said felony 
was committed in form aforesaid, to wit, on &c., did feloniously incite and 
procure the said A. B. to commit the said felony in manner and form 
aforesaid, [contrary, &c. ] 

7 G. IV., c. 64, s. 9.—3. Accessory before the fact, as for a substantive 
felony].—[ Same as preceding Form, concluding, “contrary to the form of 
the Statute, &c.” The principal, if unknown, may be described as “ a certain 
person [or certain persons] to &c. unknown. 

4. Accessory after the fact with principal].—[ After charging the princi- 
pal with the offence, proceed thus]: and that E. F., well knowing the 
said A. B. to have committed the said felony in form aforesaid, afterwards, 
to wit, on the day and year aforesaid, did feloniously receive, harbour, and 
maintain him the said A. B., — &c.] 

Under 13 Vic., No. 7, s. 2|.—5. Accessory after the fact, as for a 
substantive felony].—[ Same as preceding Form, concluding]: * contrary 
to the form of the Statute, &c.” The principal, if unknown, may be 
described as “ a certain. person [or certain persons], to &c. unknown.” 


Accusing of Crime. 

1 Vic., c. 87, 8.4; 10 4 11 Vic., c. 66, s. 2, page 3).—1. With a new 
of extorting Money, &£c.]}—did accuse one C. D. [or threaten one C. D. to 
accuse him] of having committed a certain crime now punishable by law 
with death [or transportation, to wit, 1 

[or assaulted one L. M. with intent to commit a rape upon her; or to 

commit a certain infamous crime, to wit, ; or attempted or 
endeavoured to commit a rape upon (Ann, the wife of the said A. B., 
or as the case may be)], 

[or with having committed a certain infamous crime, to wit, the aboni- 

nable crime of buggery], with the view and intent then and thereby 
to extort and gain money [or as the case may be] from the said C. N. 
[or one E. F.], contrary, ac. 

*,* If the threat was by letter, vide ‘“‘ Letter, Threatening,” post; if 

money extorted, see ‘ Sodomy,” post. 


Affray. 

1 Hawk., c. 63, s. 2, (page 5).—1. Two or more fighting, to the terror 
of the People|—did unlawfully make an affray in a certain public street 
and highway there, called , to the great terror and disturbance d 
Her Majesty’s subjects then and there being. 











Agents. 


7§8G. IV., c. 29, s. 49, (page 5).—1. Embezzling Stock, Interest 
gc. ]—being a Banker and Agent, [or as the case may be], was entrusted 
by one C. D., for safe custody, [or for the special purpose of J, with 
a certain promissory note, drawn by one E. F., for the payment of twentr 
pounds, without any authority to sell, negotiate, transfer, or pledge th 
same; and the said A. B., afterwards in violation of good faith, and cor 
trary to the object and purpose for which the said promissory note ws: 
no entrusted to him as aforesaid, did unlawfully sell, negotiate, transe, 
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and convert to his own use and benefit [or as the case may be] the said 
promissory note, contrary &c. 


Animals, Cruelty to. 


14 Vic., No. 40, (page 5).—1. A Form of Conviction is given in s. 15 
of the Statute. 

Id., s. 2.—2. Beating, Iil-treating, &c., or causing same]—did cruelly 
beat [or ill-treat, over-drive, abuse, or torture], [or cause or procure to 
be cruelly beaten (or ill-treated, over-driven, abused, or tortured)], a cer- 
tain animal, to wit, a horse, [or mare, gelding, bull, ox, cow, heifer, steer, 
calf, mule, ass, sheep, lamb, hog, pig, sow, goat, dog, cat, or domestic 
animal], by then and there [here describe the ill-treatment, &c., as 
“ violently beating the same about the head and ears with a large stick”), 
contrary to the provisions of a certain Act passed in the fourteenth year 
of the reign of Her present Majesty, intituled an “ Act for the more 
effectual Prevention of Cruelty to Animals,” [or of a certain Act of the 
fourteenth year of Her present Majesty, Number forty]. 

Id., s. 2.—3. Keeping Cockpit or place for Bull-baiting, &c.] — did 
keep [or use or act in the management of] a certain place, to wit, a pit 
there for the purpose of fighting [or baiting] bulls, [bears, badgers, dogs, 
cocks], [or did permit (or suffer] a certain place, to wit, a pit [or room] 
there to be used for the purpose, &c.], [or did encourage [or aid or 
assist] by then and there [describe defendant's act] at the fighting [or 
baiting] of a certain bull [gc.] there, being fought in a certain place, to 
wit, a yard there, then kept and used for the purpose of fighting, &c., as 
above], contrary, &c. (R) 

Id., s.3.—4. Persons guilty of Cruelty, and thereby doing Damage|— 
did, by cruelly beating [or ill-treating, over-driving, abusing, or torturing] 
a certain animal, to wit, an ox [or as the case may be], do certain damage 
and injury to the said ox, to wit, [describe the injury], to the amount of 
, [or thereby cause certain damage and injury to be done to one E. 
F. there being, [ur to certain property of one E. F. there, to wit, six panes 
of glass], to the amount of ], contrary, &c. 

N.B.—To the adjudication in the form of conviction given by the Act, 
may be added the following :—‘ such sum being ascertained and deter- 
mined by [me] by way of compensation to the said E. F. for the said 
damage and injury so sustained by him as aforesaid.” 

Id., s. 4, (page 6).—5. Improperly conveying Animals] — did convey 
[or carry, or cause to be conveyed or carried] certain animals, to wit, ten 
oxen, in [or upon] a certain vehicle, to wit, a , in such a manner [or 
position], to wit, [here describe the manner], as to subject the said oxen 
to unnecessary pain and suffering, contrary, [¢&c., as in Form No. 2, supra]. 

Id., s. 14, (page 6).—6. Summons to Proprietor of Public Vehicles to 











(R) I take this opportunity of correcting an omission in Part I., page 6, supra :— 
By s. 2 of this Act. any person in any manner encouraging, aiding, or assisting at 
the fighting or baiting of any bull, &c., is liable to a fine not exceeding £5: reco- 
vocable as offence 1. I may add that, by a recent decision, (Clarke v. Hague, 29 
L. J. M. C., 105), this last offence can only be committed in a place kept or used 
for the purpose of fighting and baiting, &c., as is mentioned in the first part of the 
section. Sec offence 3. 
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produce the Driver, &c.) - This should be in the usual form of summons, 
Ch. II., No.7, ante, p. 452, reciting the complaint made against the driver 
to the Justice as follows: Whereas complaint hath this day been made 
before the undersigned, one of Her Majesty’s Justices of the Peace in and 
for the said [Colony], that A. B., of , then being the driver [or con- 
ductor] of a certain stage carriage, [or cart, &c. |, did, on the day of 
, at , in the said , [here describe the offence of the driver, 
contrary, &c.; and that you the said E. F. are the proprietor [or owner | of 
such stage carriage [or such cart, &c.]: These are therefore to command 
you in Her Majesty’s name to produce the said A. B., the said driver, so 
that he be and appear on, &c., [conclude as in general Form, No. 7 of 
Ch. IL, p. 452]. 

14 Vic., No. 40, s. 14.—7. Order for Payment by the Driver].—This 
seems to be necessary. The general Form, No. 39, Ch. II., ante, p. 464, 
and the commitment, No. 54, Ch. II., ante, p. 473, will apply. 

Id.—8. Proprietor refusing to produce Driver] — that E. F. of &., 
on the day of last, then being the Proprietor [or owner] of a 
certain stage carriage [or cart, &c.], hereinafter mentioned, was duly 
summoned by J. S., Esquire, one of Her Majesty’s Justices of the Peace 
in and for the said [ Colony], to produce one A. B., of &., so that he be 
and appear here on this day, before such Justices of the Peace for the 
said [ Colony] as might then be here, to answer to a certain complaint made 
before the said Justice against the said A. B., and to be further dealt with 
according to law, for that he the said A. B., on the day of ——., at 
aforesaid, then being the driver [dc., state offence as tn Form No. 
6, supra]; but the said E. F. hath now here failed to produce, and hath not 
produced, the said A. B., the said driver, without any satisfactory excu% 
allowed by me the said Justice, contrary [déc., as in Form No. 2, ante]. 

9. General Forms to be used in enforcing the Convicttons.—{ No. 31, 
ante, p. 460, where a penalty imposed, or No. 32, ante, p. 460, where 
imprisonment only adjudged) ; commitment, No. 53, ante, p. 272 ; or com- 
mitment, &c., for costs, Nos. 61, 62, 63, ante, pp. 477—479. 





























Arson. 

1 Vic., c. 89, s. 2, (page 20).—1. Dwelling-house, Person being therein] 
—on &c., did unlawfully, maliciously, and feloniously set fire to a certain 
dwelling-house of [the said] C. D., situate, &c., one E. D. being then, to 
wit, at the time of the committing of the felony aforesaid, in the said 
dwelling-house, contrary, &c. 

Id., 8. 3, (page 20).—2. Church or Chapel] — on &c., did unlawfully, 
maliciously, and feloniously set fire to a certain church, 

[or to a certain chapel for the religious worship of persons dissenting 

from the united Church of England and Ireland, to wit, called the 
chapel], 
situate, &c., contrary, &c. 

Id., (page 20).—3. House, Stable, &c.|—on &c., did unlawfully, mali- 
ciously, and feloniously set fire to a certain dwelling-house, [or stable, 
coach-house, outhouse, warehouse, shop, office, mill, malthouse, hopoast, 
barn, or granary, or to a certain building or erection, to wit, a , used 
in carrying on the trade or manufacture of J], situate, &e. 
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Id., s. 4.—A4.. Ship, &c., or casting same away with intent to Murder, 
&c.|—on &c., did unlawfully, maliciously, and feloniously set fire to [or 
cast away, or destroy by certain means, to wit, ] a certain ship called 
the [City of Sydney}, then being the property of one C. D. and others, 
with intent thereby then feloniously, wilfully, and of his the said A. B.’s 
malice aforethought, to murder and kill one E. F., then being in the said 
ship, [or whereby the life of one E. F., or several persons, then being in 
the said ship, was endangered], contrary, &c. 

9 & 10 Vic., c. 25, s. 7, (page 21).—5. Attempting to set fire to any 
Building, Vessel, Stack, &c.|—did unlawfully, maliciously, and feloniously 
attempt to set fire to a certain building, to wit, a farm building, called 
, [or vessel, or mine, to wit, a coal mine], 

[or to a certain stack of wheat, or steer of wood, or to certain vegetable 

produce, to wit, J 
the property of [the said] C. D., and in the occupation of the said A. B. 
[or C. D. or E. F.], then and there situate,* [if thought necessary, describe 
how, as — by then and there throwing a certain ball composed of tinder, 
rag, and explosive substance, [or as the case may be], then and there 
lighted and on fire, into and upon the said building, or upon certain straw 
near to or composing the roof of the said building (or as the case may be)], 
with intent thereby then to injure the said C. D., 

[or to defraud a certain Insurance Company, called the Phenix Fire 
Insurance Company), 











con , Ke. 
Id., 8.6, (page 21).—6. Throwing explosive Substance near to any 
Building, with intent to destroy|—did unlawfully, maliciously, and felo- 
niously place [or throw in, into, upon, against, or near] a certain building, 
to wit, a , certain gunpowder [or explosive substance, to wit, ——], 
with intent thereby then and there to destroy [or damage] the said ——, 

[or certain machinery, working tools, fixtures, goods, or chattels, to 

wit, —, then being therein], 

contrary, &c. 





See further, “‘ Malicious Injuries,” post. 


16 Vic., No. 17, s. 6, (page 21).—7. Setting Fire to a Railway, &c., 
Stations, or Warehouse, &c.|\—on &c., did wilfully, maliciously, and felo- 
niously set fire to a certain station, [or engine-house, warehouse, or building, 
to wit, — ], situate, &c., then aud there belonging and appertaining to a 
certain railway [or dock, canal, or navigation] called ——, and then being 
the property of the —— [ Railway] Company, contrary, &c. 


Assault. 


9 G. IV., c. 31, 8. 27, ( page 24).—1. Common Assault or Battery] — 
did unlawfully assault and beat [or assault only] one [or the said] C. D., 
contrary, &c. 

2. Certificate of Dismissal of Complaint].—[This would be as the general 
Form, Ch. II., No. 42, ante, p. 466, but in the plural number, and adding 
at the conclusion]: as we deemed the offence not proved, [or we found the 
assault and battery to have been justified, or we found the assault to have 
been so trifling as not to merit any punishment]. 
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3. General Form to be used in enforcing the Conviction, Ch. II., No. 31, 
ante, p. 460]; Commitment, Form, Ch. lI., No. 53, ante. 

18 Vic., No. 9, s. 1, ( page 25).—4. Assault on Women or Children] 
— did unlawfully assault and beat a certain woman, [or female child, or 
male child, not exceeding the age of fourteen years, to wit, of the age of 
years |, named C. D., contrary, &c 

The Forms of Conviction and Commitment in Jervis’s Act, 11 & 12 
Vic., c. 43, [see Ch. II.] (s) are applicable; but the following variations 
of the adjudication, where recognizance, &c., for the good behaviour, &c., 
is required, seem necessary :— ; 

5. In the Convictions, Ch. II., Form No. 31 or 32, ante, p. 460, insert 
after the word “ convicted” at the commencement, these words: ‘tin pursuance 
of the Statute of the eighteenth year of Her Majesty’s reign, No. 9” ; and 
if recognizance required, say tn the adjudication, after the term of imprison- 
ment: ‘ And we do also adjudge that the said A. B. shall be bound by 
his own recognizance in the sum of pounds, to keep the peace and be 
of good behaviour towards Her Majesty and all her liege people, and 
especially towards the said C. D., for the space of calerdar months 
from the expiration of the said sentence.” 

18 Vie., No. 9, (page 25) —6. In the Commitments, Ch. TI., No. 58, 
ante, p. 475, or Ch. II., No. 53, p. 472, make the same additions as last 
shown for the Conviction, and, if recognizance required, add the following 
direction to the Gaoler before the words, “‘ and for your so doing, &c.” :— 
“ And you the said Keeper are further commanded, at the expiration of the 
said sentence to keep the said A. B. in your custody in the aaid [Gaol] for 
the further space of calendar months, unless such recognizance shall 
be sooner entered into.” 

N.B.—If the defendant enter his recognizance before he is taken to gaù. 
the indorsement to that effect should be made on the Commitment, whick 
may be somewhat like this: “I certify that the within-named defendant 
has entered into the recognizance within required of him, to take effee 
from the expiration of the term of imprisonment firstly within men- 
tioned.—J. S., J. P.” 

















1 Vic., c. 85, s. 4., (page 25).—7. Stabbing, gc., with intent to maim, 
resist apprehension, disable, Jc.) — did felonioucly, with a certain gu. 
then and there loaded with gunpowder and divers leaden shot, shoot at aai 
against one C. D., 

[or with a certain knife, which he, the said A. B., in his right han 

then had and held, stab, cut, and wound one C. D.J, 
[or did, by drawing the trigger of a certain loaded fire-arm, to wit 
, or by , attempt to discharge the said at and again 
one C. D.], with intent in so doing then and thereby to maim [+ 
disfigure or disable] the said C. D.], 
[or to do some grievous bodily harm to the said C. D.}, 
[or to resist and prevent the lawful apprehension or detainer of him th 
said A. B., or of one E. F.), 
contrary, &e. 


(8) See ex parte Allison, (2t L. 1. M. C., 73; 10 Exch., 561), 




















d 
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16 Vic., No. 17, s. 4, (page 26).—8. Misdemeanor in Stabbing, c., 
or inflicting grievous Bodily Harm}]—on &c., did unlawfully and maliciously 
stab and wound one [or the said] C. D., 

[or did unlawfully and maliciously inflict upon one [or the said] C. D. 

grievous bodily harm], 
contrary, &c. 

1. Vic., c. 85, s. 5, (page 26).—9. Sending explosive substances, or 
throwing corrosive fluid, with intent to burn, gc.\|\—did unlawfully, mali- 
ciously, and feloniously send to [or deliver to, or cause to be taken and 
received by] one C. D. a certain explosive substance, [or dangerous or 


` noxious thing], to wit, two drachms of fulminating silver, and two pounds 


weight of gunpowder, with intent, in so doing, then and thereby to burn 
[or maim, or disfigure, or disable, or do some grievous bodily harm to] 
the said C. D., and whereby the said C. D. was then and there grievously 
burnt [or as the case may be]. 

10.—[or did unlawfully, maliciously, and feloniously cast upon [or 
throw upon or apply to one C. D., by then and there ] one C. D. half- 
a-pint of a certain corrosive fluid and destructive matter, called oil of vitriol, 
with intent, [d&c., as in No. 9], contrary, &c. Oo 

Id., c. 87, s. 6, (page 26).—11. With intent to rob]—did feloniously 
assault one [or the said] C. D., with intent then to rob the said C. D., and 
feloniously to steal, take, and carry away the moneys, goods, and chattels 
of the said C. D., contrary, &c. 

[Zf armed, see “ Larceny’’]. 

Com. Law, (page 27).—12. Common Assault and Battery|\—on &c., 
did unlawfully make an assault upon one C. D., and did then unlawfully 
beat and ill-treat him. 

13. Assault occasioning. actual Bodily Harm\|—on &c., did make an 
assault upon one C. D., and did then unlawfully beat, wound, and ill-tréat 
the said C. D., and did thereby then occasion actual bodily harm to the 
said C. D., contrary, &c. 

N.B.—The introduction of the averment as to actual bodily harm in an 
information ia to enable hard labor to be added to the imprisonment ; see s. 
29 of 16 Vic., No.18. The prisoner may be convicted on this count, even 
although the offence amount to a felony; see Zd., s. 12 ; (see R. v. Button, 
11 Q. B., 929). 

9 @. IV., c. 31, s. 25, (page 27).—14. With intent to carnally know a 
Girl under Ten Years of Age|—was then and there guilty of a certain 
misdemeanor, to wit, that he the said A. B., on the day and year and at 
the place aforesaid, did make an assault upon one C. D., an infant, under 
the age of ten years, with intent then and there unlawfully and feloniously 
carnally to know and abuse, contrary, &c. 

Id., (page 27).—15. With intent to commit a Rape|—did unlawfully 
make an assault upon one C. D., with intent her the said C. D. then 
against her will to ravish and carnally know, contrary, &c. 

Id., (page 27).—16. An Indecent Assault]—on &c., did unlawfully 
and indecently assault one C. D., and did unlawfully and indecently, and 
against the will of her the said C. D., [state what he did], and did then 
otherwise ill-treat and ill-use the said C. D., contrary, &c. 

ld., (page 27) —17. On Constable]—did unlawfully assault one [or the 
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said] C. D., he the said C. D. being then a Peace Officer, to wit, a constable 
of , and then being in the execution of his duty as such constable, 
and did then beat, wound, and ill-treat the said C. D. so being in the due 
execution of his duty aa aforesaid, contrary, &c. 

9 G. IV., c. 31, s. 25, (page 27).—18. Assault with intent to prevent 
lawful apprehension of the Party assaulting] — on &c., did make an 
assault upon one C. D., and did then beat, wound, and ill-treat him, with 
inteut in so doing then and thereby to resist and prevent the lawful a 
hension of him the said A. B. for a certain offence, of which he the said 
A. B. was then liable to be apprehended by the said C. D., that is to say, 
for then feloniously stealing money, the property of the said C. D., from 
the person of the said C. D., contrary, &c. 





Attempts to Murder, &c. 

1 Fic., c. 85, s. 2, ( page 28).—1. Administering Poison, d:c., Stabbing, 
or causing bodily injury, with intent to murder]—did feloniously ad- 
minister to [or cause to be taken by] one C. D., one ounce weight of a 
certain poison [or destructive thing unknown] called , 

[or, with a certain knife which he then held, stab, or cut, or wound one 





C. D.], 

[or assault one C. D., or a child of tender years, to wit, of the age of —, 
and did feloniously knock the head of the said C. D. against a —, 
and did thereby then cause unto one C. D. a certain bodily injury, 
dangerous to life, to wit, 1 

with intent then and thereby feloniously, wilfully, and of his malice afore- 
thought, to kill and murder the said C. D., contrary, &c. 

7 W. IV., & 1 Vic., c. 85, s. 3.—2. Attempting to administer Poiswa, 
or shooting at, or attempting to drown, suffocate, €c., with intent b 
murder |—did feloniously and unlawfully attempt to administer to ove 
C. D. a large quantity of a certain deadly poison [or destructive thing] 
called , to wit, drachms of the said » Lor feloniously shoo 
with a certain [pistol], loaded with powder and divers leaden shot, at and 
against one C. D.], [or did present, point, and level at and against one 
C. D., certain loaded arms, to wit, a pistol, then loaded with gunpowder 
and one leaden bullet, and did then, by drawing the trigger of the. said pistol, 
{or by , as the case may be}, feloniousiy attempt to discharge the 
same at one C. D.], [or feloniously attempt to drown [or suffocate, o 
strangle] one C. D., [an infant of tender years, to wit, of the age of — 
years |; 
with intent [d&c., conclude as in No. 1, supra]. 

9 & 10 Vic., c. 25, 8.27, ( page 28).—3. Attempting to set fire to Built- 
tngs|—feloniously, unlawfully, and maliciously did attempt, by then &e. 
[state the overt act], feloniously, maliciously, and unlawfully to set fire to 
a certain dwelling house, [or as the case may be], [then being the properts 
of E. F., and situate in the Colony of , with intent thereby then to 
injure the said E. F.], contrary, &c. 

Id., s.3.—4. To maim, &c., by explosive Substances ].—T Proceed as it 
No. 3, supra, then]: burn [or maim, disfigure, or disable, or do certain 
grievous bodily harm to] one C. D., then and there being, contrary, &e. 

16 Vic., No. 17, s. 3.—5. Using, œc., Chloroform, &c., for the pur- 
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pose of committing a Felony]—did unlawfully and feloniously apply [or 
administer, or attempt to apply or administer] certain chloroform [or 
laudanum, or a certain stupifying and overpowering drug and matter 
unknown] to one [or the said] C. D., with intent thereby then to enable 
him the said A. B. [or one E. F.] to commit a felony, [and, if known, 
state the felony, to wit, À 

[or with intent to assist him [or one E. F.] in committing a felony], 
contrary, &c. 





Bastard. 
FORM OF CONVICTION. 
New South Wales, Be it remembered, that on the — day of j 





City of Sydney, } A. D. 186 —, complaint on oath was made before 
to wit. , Esquire, one of Her Majesty’s Justices of the 
Peace in and for the Colony of New South Wales, that [defendant's 
name | of , in the district of ——, in the [Colony] aforesaid, has un- 
lawfully deserted his illegitimate male [or female] child, begotten by him 
on the body of one [complainant’s name], and neglects and refuses 
to contribute towards the said child’s support, and now on this day 
of —— 186 —, at the [Central] Police Office in the City of Sydney, the 
said having been duly summoned (T) and [complainants name], 
the mother of the said child, appeared before us the undersigned, two of Her 
Majesty’s Justices of the Peace for the [Colony] aforesaid, in Petty Ses- 
sions assembled, and we, having heard the matter of the said complaint, 
and the evidence of the said [complainants name | being corroborated 
in some material (v) particular by other testimony, given in the presence 
of [defendant's name], ta the satisfaction of us the undersigned, two 
of Her Majesty’s Justices of the Peace for the said [Colony], sitting as 
aforesaid, do adjudge that the said [defendant's name] is the father 
of the said illegitimate male child, and we do order and adjudge that the 
said [defendant's name | do pay weekly and every week for the period 
of calendar months now next ensuing, into the hands of , [name an 
Inspector of the Police Force of the ], or to the Inspector of his division 
for the time being, for the maintenance and support of his the said g 
[defendants name] illegitimate male child, of which the said —— [com- 
plainant’s name] is the mother, the sum of —— shillings, and we do 
order that the first of such weekly payments shall be made on the 
day of , 186 —, and that each succeeding weekly payment shall 
be made on each succeeding ——. 
Given under our hands and seals, at , in the Colony aforesaid, this 


day of , 186 —. = a 3 : a } Justices nahs: = 3 

































































Bigamy. 
9 G. IV., c. 31, 8. 22, (page 42)]—that A. B., on the —— day of 





? 





(T) [or “having been taken on warrant,” or “ not being able, after strict in- 
quiry and search, to be found to be taken on warrant,” or “ having been summoned 
and failing to appear’). (Sec s. 2). 

(v) See R. v. Read, (8 L. J. M. C., 19). 
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in the year of our Lord 186—, did marry and take to wife one C. D., and 
then had her for his wife, and that the said A. B. afterwards, and while 
he was so married to the said C. D. as aforesaid, to wit, on the day 
of , in the year of our Lord 186—, feloniously and unlawfully did 
marry and take to wife one E. F., the said C. D., his former wife, being 
then alive, contrary, &c. 








Blasphemy. _ 

1 Hawk., c. 3, ss. 1, 3, (page 43).— Publishing Blasphemous Labels |— 
did unlawfully and wilfully compo-e, print, and publish, and cause and 
procure to be composed, printed, and published, a certain scandalous, 
impious, blasphemous, and profane libel of and concerning the Holy Serip- 
tures and the Christian religion. 


Burglary. 

7&8 G. IV., c. 29, 3. 11, (page 49).—1. Entering a Dwelling-house 
by night, with intent to commit Felony}— about the hour of [eleven] in the 
night of the same day, did feloniously and burglariously break and enter 
the dwelling-house of one [or the said] C. D., situate in , in the 
Colony of ,* with intent then and there feloniously and burglariously 
to steal, take, and carry away the goods and chattels then being in the said 
dwelling-house, and then in the said dwelling-house feloniously and bur- 
glariously did steal, take, and carry away twenty silver spoons [or a 
the case may be], of the value of £ —, of the goods and chattels of the 
said C. D. then being found in the said dwelling-house, [or, if bank notes 
or other valuable securities be stolen, corclude}: contrary, &e. (See R.v. 
Clarke, 1 C. & K., 421; R. v. Page, 1 Cox, C. C., 218). 

7 & 8 G. IV., c. 29, s. 11.—2. Being therein and committing a Felony. 
and breaking wut in the Night-time |—being in the dwelling-house of om 
for the said] C. D., situate in , in the Colony of ——, did feloniouslr 
steal, take, and carry away , of the value of , of the goods ani 
chattels of the said C. D., [or of one E. F.], then being in the said dwelling 
house, and that the said A. B., so being as aforesaid in the said dwelling- 
house, and having committed the said felony in manner and form aforessi4 
afterwards, to wit, on the day and year aforesaid, at aforesaid, aboe: 
the hour of in the night of the same day, did then feloniously ani 
burglariouslv break out of the said dwelling-house, contrary, &c. 

1 Vic., c.86,s 2.—3. The like, and using Violence to Persons therein} 
— [Proceed to the asterisk* in Form No. 1, supra, stating the inted 
according to circumstances, then]: and did then in the said dwelling-hoew 
feloniously assault the said C. D., [or one E. F.], then being in the si 
dweiling-house, with intent then and there feloniously, wilfully, and of bi 
malice aforethought, to kill and murder, 

[or feloniously stab, or cut, wound, or hurt, or strike the said C. D. [+ 

one E. F.], then being therein], 
contrary, &c. 























Carnally Knowing Female Children. 


9 G. IV., c. 31, s. 17, (page 55).—1. Girls under Ten Years of Age] 
—feloniously did unlawfully and carnally know and abuse a certain git 
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named C. D., she the said C. D. being then under the age of ten years, to 
wit, of the age of years, contrary, &c. 

Ia.—2. Above Ten and under Twelve Years of Age]—did unlawfully 
and carnally know and abuse a certain girl named C. D., she being then 
above the age of ten years, and under the age of twelve, to wit, of the age 
of [eleven] years, contrary, &c. 





Carriages— Licensed. 


6 W. IV., No. 2, s. 14, (page 58).—1. Driver carrying on roo Lug- 
gage above the proper Height]—then and there being the driver of a cer- 
tain stage-coach with four wheels, drawn by four horses, and travelling on 
the Queen’s highway, and then and there employed as a public stage- 
carriage for the purpose of conveying passengers for hire to and from 
—— and ——, in the said Colony,* did then and there carry and convey, 
and suffer and permit to be carried and conveyed, on the top and roof of 
the said stage-coach a quantity of luggage exceeding ten feet and three 
inches in height from the ground, measuring to the highest point of such 
luggage so being upon the top and roof of the said stage-coach, con- 
trary, &c. | 

Id.,8.17.—2. Refusing permission to measure Luggage, &c.|—[ Proceed 
to the astertsk* tn Form No. 1, supra, and then]: did refuse to permit 
and allow the said coach, and the luggage thereof, to be measured, or the 
number of passengers in the inside and on or about the outside of the said 
coach to be counted, he being thereunto duly required by one C. D., then 
and there being an inside passenger travelling in the said coach, and having 
paid for his place in the said coach, contrary, &c. 

Id., s. 18, (page 58).—3. Driver quitting the box before a proper per- 
son stood at the horses’ heads].—[ Proceed to the asterisk* in Form No. 1, 
supra, and then]: did stop the said carriage at [aforesaid], and did 
then and there quit the box of the said carriage without delivering the 
reins into the hands of some fit and proper person, and before any fit and 
proper person was placed or stood at the heads of the horses, or any of 
them, belonging to the said carriage, and had the command of the said 
carriage, contrary, &c. 

Id.—4. Driver or Guard using abusive language to a Passenger ] — 
[ Proceed to the asterisk* in Form No.1, supra, and then]: did unlaw 
fully use abusive and insulting language to C. D., of &., who was then 
and there travelling as an [inside] passenger by the said carriage, 
contrary, &c. 

Id., s.47.—5. Neglecting to take care of Passengers’ Luggage].—[ Pro- 
ceed to the asterisk* in Form No. 1, supra, then thus]: did unlawfully 
neglect to take due care of certain luggage, to wit, [a portmanteau], then 
and there being carried on the said coach, containing divers articles of 
wearing apparel belonging to C. D., of &c., who was then and there an 

. [inside] paasenger travelling by the said coach, by reason of which neglect 

the said portmanteau and its contents became wholly lost, contrary, &c. 

Id., s. 48.—6. Furious Driving ]|.—[Proceed to the asterisk* in Form 

No. 1, supra, then]: did unlawfully and wilfully, by wanton and furious 

driving, endanger the safety of C. D., who was then and there an [inside] 
Fe passenger by the said coach, and divers, to wit, , other persons, who 
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were also then and there passengers in and upon the same coach, con- 
trary, &c. 
Cattle. 


7&8 G.IV.,c. 29, s. 25, ( page 61.)—1. Stealing ]—did feloniously 
steal, take, and drive [or lead or carry] away, one horse, [or mare, 
gelding, colt, filly, bull, cow, ox, heifer, calf, ram, ewe, sheep, or lamb], 
[of the price of pounds], [of the goods and chattels of one [or the 
said] C. D.], contrary, &c. 

Id.—2. Killing with intent to Steal}—did wilfully and feloniously kill 
one horse [or as in 1] of the goods and chattels of one [or the said | C. D. 
with intent then feloniously to steal, take, and carry away the carcase 
[or skin, or a certain part of the carcase, that is to say, the inward fat] of 
the said so killed as aforesaid, contrary, &c. 

T & 8 G. IV. c. 30, s. 16.—3. Maliciously Killing, &c.|—did unlaw- 
fully, maliciously, and feloniously kill [or maim, or wound] a certain 
[or as the case may be], the property of one [or the said] C. D., contrary, &e. 


Challenge. 

1 Hawk., c. 63, 8. 3, (page 64).—1. Provoking to Fight or send a 
Challenge |—did wickedly, wilfully, and maliciously utter, pronounces, 
declare, and say [or speak, declare, say, and publish] to and in the presence 
and hearing of one (or the said] C. D., certain provoking, malicioas, and 
scandalous words, with intent to instigate, excite, and provoke the said 
C. D. to fight a duel with and against him the said A. B., (or to send a 
challenge to him the said A. B. to fight a duel with and against him the 
said ©. D.] 

Id.—2. Sending Challenge]—did wickedly, wilfully, and maliciouly 
compose, write, send, and deliver [or cause to be delivered] to one [or the 
said] C. D., a certain letter and paper writing, containing a challenge v 
fight a duel with him the said A. b. i 


Child Stealing. 

9 G. IV.,c. 31, 8. 21, (page 64).—Taking or decoying away a hi 
under Ten Years of Age|did feloniously and maliciously by force {cr 
fraud] lead [or take, or decoy, or entice away, or detain] one C. D., thea 
a child under the age of ten years, to wit, of the age of [eight] years, with 
intent to deprive one S. D., the father of the said child, of the possessioa 
of the said child, 

[or with intent, one woollen cloth waistcoat, of the value of —— æi 
, thereupon and about the person of the said child, then fel 

niously to steal, take, and carry away], 
contrary, &c. 











Coin. 

9 Vic., No. 1, s. 6, (page 67).—1. Uttering Counterfeit Gold or Sse 
Coin]—did tender, utter, and put off to one é D. one piece of false al 
counterfeit coin, resembling and apparently intended to resemble and par 
for a certain piece of the Queen’s current gold [or silver] coin, calles 
sovereign [or shilling, or us the case may be], he the said A. B., at the 
time he so tendered and uttered the said piece of false and counterfeit osis, 
well knowing the same to be false and counterfeit,* contrary, &e. 
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Id., 8. 7.—2. The like, [or as in Forme Nos. 3, 4, 5], a Second 
Offence] —[ State the offence as in No. 1, supra, but that it was done 
“ feloniously,” and then adding at the end]: he the said A. B. having 
before then, to wit, on the day of , at , been duly convicted 
for having before then unlawfully, &c., [stating offence shortly], con- 
trary, &c. 

Id.—3. Uttering Counterfeit Gold or Silver Coin, and having others 
tn Possession ].—[ Proceed as in Form No. 1, supra, to the asterisk*, then] : 
and that he the said A. B. also, at the time of such uttering and tender- 
ing, had then in his possession, besides the pieces [or piece] of false and 
counterfeit coin so tendered and uttered [or put off] as aforesaid, two [or 
one] other pieces [or piece] of false and counterfeit coin, resembling and 
apparently intended to resemble and pass for certain of the Queen’s current 
gold [or silver] coin, called , CO » &e. : 

Id.—4. Uttering twice within Ten Days |.—[Proceed as in Form No. 
1, supra, to the asterisk*, and then]: and that the said A. B. afterwards, 
and within ten days of his so tendering and uttering the said false and 
counterfeit coin aforesaid, to wit, on the day of —, [or on the same 
day, in the year aforesaid], at -——, in the said Colony, did tender and 
utter [or put off] to one E. F. one other piece of false and counterfeit 
coin, resembling and apparently intended to resemble and pass for a 
certain piece of the Queen’s current gold [or silver] coin, called ——-, he 
the said A. B., at the time he so tendered and uttered the said last-men- 
tioned piece of false and counterfeit coin, well knowing the same to be false 
and counterfeit, contrary, &c. 

Id., s. 1.—5. Having possession of Counterfeit Coin with intent to utter 
same }—had in his custody and possession [two] pieces of false and counter- 
feit coin, resembling and apparently intended to resemble and pass for 
certain of the Queen’s current gold [or silver] coin, called ——, with 
intent then to utter and put off the same, he the said A. B. then well 
knowing the same to be false and counterfeit, contrary, Ke. 


Conceahing Birth. 

9 G. IV., c. 81, a. 14, (page 68) ]—that A. B., on the —— day of 
, in the year of our Lord 186—, was delivered of a child alive, 
which said child then, to wit, on the day and year aforesaid, died, and 
that the said A. B., being so delivered of the said child as aforesaid, did 
then unlawfully endeavour to conceal the birth of the said child, by secretly 
varying [or as the case may be) the dead body of the said child, con- 
trary, 




















Conspiracies. 

Com. Law, (page 69).—1. General|—that A. B., of &c., E. F., of &e., 
and G. H., of &., did, on the day of — last, unlawfully, fraudu- 
lently, and deceitfully conspire and agree together to obtain and acquire 
to themselves, by devices, false pretences, and subtle means and devices, 
of and from M. N. and P. Q., divers goods and chattels, the property of 
the said M. N. and P. Q. respectively, and to cheat and defraud them 
respectively thereof. (See Æ. v. Parker, 3 Q. B., 298). 

Id.—2. To accuse of Crime]—that, on &e. at &., C. D. and E. F. 

2 


I 
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did amongat themeelves unlawfully and maliciously conspire and combine 
falsely to charge and accuse one A. B., that he the said A. B. had then 
lately before feloniously stolen, taken, and carried away a horse, the pro- 
perty of one G. H. 

Id.—3. Conspiracy to obtain Goods by false Representations as to 
Property|—that A. B. and C. D., on the day of ——, &c., unlaw- 
fally and fraudulently did conspire and agree together to cause it to be 
believed that the said A. B., who was then a person in indigent and 
insolvent circumstances, carried on an extensive business at , as —, 
and was a man of large property, and had a large capital engaged in the 
said business, and by means of the said belief to obtain and acquire of and 
from divers tradesmen and persons in business who should thereafter deal 
with the said A. B., divers goods, wares, and merchandize, the property of 
re said tradesmen and persons in business, and to cheat and defraud them 

ereof. 








Dead Bodies. 

(Page 79).— Disinterring]—did unlawfully break and enter the 
churchyard [or gravevard] of , and belonging to the [——] church 
of there situate, and the grave there in which E. F., deceased, had 
lately before then been interred and then was, did unlawfully, wilfully, and 
indecently dig, open, and take and carry away the body of the said E. F. 











Disorderly House, Keeping. 

(Page 79)—that A. B., and C. his wife, on &c., and on divera other 
days and times subsequent thereto, unlawfully did keep and maintain a 
certain common, ill- governed, and disorderly house, at , in the Colony 
of New South Wales, and for the lucre and gain of him the said A. B. did 
then unlawfully and wilfully cause and procure divers persons, as well men 
as women, of evil name and fame, and of dishonest conversation, unlaw- 
fully to frequent and come together there, as well by night as by day, and 
did then and there permit them to be and remain drinking, tippling, 
whoring, and misbehaving themeelves, to the great damage and common 
nuisance of all persons there inhabiting, living, residing, and passing. 


Dogs. 

8 &9 Vic., c. 47, 8. 2, (page 86).—1. Stealing a Dog|—did unlawfully 
steal, take, and carry away a certain dog, to wit, [a spaniel], of the value 
of two pounds, the property of one C. D. [or the said C. D.]}, contrary, &c. 

Id., 8. 5.—2. Complaint to ground Search Warrant fora Stolen Dog}. 
— [Proceed tn the usual Form, Chap. II., No. 1, ante, p. 450, and then] : 
that he the said C. D. [the complainant] hath lately lost a certain dog, to 
wit, [a spaniel of a black and tan colour], and that he has just cause to 
suspect and doth suspect and believe that A. B., of , of the Colony 
aforesaid, [laborer], hath stolen the same, aud that the same dog is now in 
the possession [or concealed on the premises] [or as the case may be], of 
the said A. B., situate at —— aforesaid. 

3. Search Warrant thereon |.—[ Proceed in the general Form, Chap. IT., 
No. 10, ante, p. 453, by reciting the Complaint No. 2, supra, and then 
thus]: These are therefore to command you in Her Majesty’s name to 
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make diligent search for the said dog in the said premises of the said A. 
B., and, if you shall find it therein, then that you bring the same and also 
the body of the said A. B. before me or some other of Her Majesty’s Jus- 
tices of the Peace in and for the said [Colony], to answer to the said com- 
plaint, and to be further dealt with according to law. 

Id., 8. 3.—4. Having a Stolen Dog in possession, found by virtue of 
a Search Warrant]—a certain dog, to wit, a spaniel, the property of one 
C. D., [or the said C. D. the complainant], [by a certain ill-disposed persen 
unknown, then lately before unlawfully stolen, taken, and carried away], 
was found in the possession [or in the dwelling-house] of the said A. B. 
there situate, by virtue of a search warrant theretofore in that behalf duly 
granted, he the said A. B. then and there well knowing the said dog to 
have been unlawfully stolen, taken, and carried away, contrary, &c. 

5. General Forms to be used tn enforcing the Convictions ].—Chap. II., 
No. 32, ante, p. 460, where imprisonment only adjudged ; or No. 81, 
ante, p. 460, where a penalty imposed; Commitment, &c., No. 58, ante, 
p. 475; and for Costs, Distress Warrant, &c., Nos. 61 and 63, ante, pp. 
477 & 479, in the former, or Commitment No. 53, ante, p. 472, in the 
latter case. l 

6. Variation in Conviction].—Chap. II., No. 31, ante, p. 460. In the 
adjudication say : to forfeit and pay the sum of over and above the 
value of the said dog, and for the said dog the further sum of —, to be 
respectively paid and applied, &c. l 


Drunkenness. 


19 Vic., No. 24, Schedule B, (page 89).—To J. W., , Chief Inspector 
of the Sydney Police Force, and to all other Constables in the said 
Police Force, and the Keeper of Her Majesty’s Gaol at Darlinghurst, 
Sydney, [or to the Watch-house Keeper, as the case may be]. 
Whereas, on the day of ——, in the year of our Lord 186 —, the 

undersigned persons were convicted before me, the undersigned Justice of 
the Peace, for the offence of drunkenness: These are to authorize you the 
said Chief Inspector, and all other constables, to convey the said persons to 
the Gaol [or Watch-house] at , and you the said Keeper are hereby 
ordered to keep and detain the said persons in your custody aud in solitary 
confinement in the aforesaid, for the time or period set opposite to 
their respective names, unless the fine be paid in the meantime. 





una ve . — 
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| Sentence. 
Name of Prisoner. Crime. | 










Fine. | Period of Confinement. 






John Jones. D and — | 40s. | or, 48 hours cells. 








Given under my hand, the day and year above written, at ——, in the 
said Colony. H. F.J 
Embezzlement, Clerk or Servant 
. (Page 94) }—being then clerk [or servant] to C. D., did by virtue of 
his said employment, while he was so employed as — receive and 
2 I 
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take into his possession certain money, to wit, the sam of --—— [or as fhe 
case may be], for the said C. D., his master, and then fraudulently and fal- 
niously did embezzle the same; and so the said A. B. then in manner 
and form aforesaid did feloniously steal, take, and carry away the said 
money [or as the case may be], the property of the said C. D., his master, 
from the said C. D., his master, contrary, &e. 


a Entry (Forcible) and Detamer. 

(Page 98).—1. Taking Possession ] — did forcibly and with strong 
hand enter into a certain messuage, with the appurtenances there situate, 
of which one [or the said] C. D. was then seised in his demesne as of fee 

or possessed for a certain unexpired term of years], and the said C. D. 

m the peaceable possession of the said messuage, with the a 
aforesaid, forcibly and with strong hand unlawfully did expel and pet 
out, contrary, &c. 2. 3 

2. Keeping Possesston|—did unlawfully enter a certain messuage, with 
the appurtenances there situate, of which one [or the gaid) C. D. was 
seised in his demesne as of fee, [or possessed for a certain term of years, 
whereof divers, to wit, years were then to come and unexpired}, sad 
the raid C. D. from the peaceable possession of the said messuage, with 
the appurtenances aforesaid, then and there did unlawfully expel and pet 
out, and that the said A. B. then and there hitherto the said C. D. from 
the possession of the said messuage. with the appurtenances aforesaid, with 
force and arms and with strong hand unlawfully and injuriously did keep 
out, and the said messuage and appurtenances, and the possession theres 
then and there unlawfully and forcibly did hold and detain, and still doth 
hold and detain from the said C. D., contrary, &c. 





Extortion. 

Com Law, (page 111).—By a Constable]—being then a constable d 
, in the said Colony, unlawfully, corruptly, and by pretext and cobe 
of his said office, by extortion did extort and receive of and from one [r 
the said] C. D., then in the custody of the said A. B., the sum of —. 
as and for a fee due to him the said A. B. as such constable, whereas » 
truth and in fact no fee whatever [or no greater fee than the sum of —] 
was due to the said A. B. as such constable aforesaid. 





False Imprisonment. 

Com. Law, (page 111).—Assault and False Imprisonment]—on &. 
unlawfully assaulted one C. D., and then unlawfully imprisoned and è- 
tained in prison the said C. D. for a long apace of time, against his wit 
and without any legal authority or justifiable cause whatsoever. 


False Pretences. 


7&8 G. IV., e. 29, s. 53, (page 111).—]. Obtaining Mon 
duefally, knowingly, and: desipuedly did Galsaly pretend to Cb. * 


sum of five pounds was then due and owing by and from the said C. D. 
to the said A. B., for goods before then sold and delivered by the sel 
A. B. to the said C. D., by means of which said false pretence the sid + 
B. did then unlawfully obtain from the said C. D. certain money, te vè 
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the sum of five pounds, the moneys of the said C. D., with intent to defraud, 
whereas in truth and in fact the sum of five pounds was not, nor was any 
part thereof, due or owing by or from the said C. D. to the said A. B 
for goods before then sold and delivered, or for, upon, or by reason of any 
contract or account whatsoever; and whereas in truth and in fact there 
was not any money whatever then due or owing to the said A. B. by the 
said C. D., as he the said A. B. then well knew, contrary, &c. 

Id.—2}—on &c., did unlawfully, knowingly, and designedly falsely 
pretend to C. D. that [state the false pretence}; by means of which false 
pretence he the said A. B. did then unlawfully obtain [state what he ob- 
tained], with intent to defraud, whereas in truth and in fact [traverse the 
false pretence}, as he the said A. B. then well knew, contrary, &. l 

Id.—3. Obtaining Goods, &., by]—did unlawfully and knowingly, by a 
certain false pretence [or by certain false pretences], obtain of and from one 
[or the said] C. D. the sum of in money, [or a certain order for the 
payment and of the value of , or as the case may be], of the moneys 
[or goods and chattels, or property] of the said C. D., [or of one E. F.], 
with intent to cheat and defraud him of the same, against the Statute, &. 
(See Hamilton v. R., 9 Q. B., 271). 

Com. Law.—4. Attempting to obtain Goods, &., by|—did unlawfully 
and knowingly, by false pretence, attempt and endeavour to obtain from 
one C. D. the sum of [or as the case may be] of the moneys [or the goods, 
&c.] of the said C. D., with intent to cheat and defraud him of the same. 


Forgery. 

11 G. IV., & 1 W. IV., c. 66, s. 3, (page 125).—1. Forging a Bill of 
Exchange or Promtssory Note]—did feloniously forge a certain bill of 
exchange [or promiasory note], [or a certain indorsement on, or assign- 
ment of, a certain bill of exchange or promissory note], 

[or a certain acceptance of a certain bill of exchange], 
for the pa of , with intent thereby then to defraud [E. F.], 
contrary, 

Id.—2. Uttering a Forged Bill, &c.}—did feloniously offer, utter, dis- 
pose of, and put off a certain forged bili of exchange, &., [as in No. 1], 
with intent thereby then to defraud [E. F.], he the said A. B. then well 
knowing the same to be forged, contrary, &. 

Id.—8. Forging and uttering a Bank Note|—did feloniously forge [the 
indorsement, or assignment * and upon] a certain bank note [or bank 
bill of exchange, or bank post bill] for the payment of pounds, [or 
g divers bank notes], and the said forged bank note then feloniously and 
g knowingly did offer, utter, dispose of, and put off, with intent thereby then 
⸗ to defraud [the Company or Managing Director or President of the bank 
s of —, a as the. case may be, (see respectwe Acts of Incorporation) }, 

contrary, 

Id.—4. Uttering a Forged Bank Note}—did faloniously utter, offer, dis- 
j pose of, and put off a certain bank note for the payment of ——, with 
ių intent to defrand [C. D.], he the said A. B. well knowing the same to be 
ġ forged, contrary, &. 
i _ ld—5. Forging, &.,a Banker's Draft, Undertaking, or Order for 
g Money}—did feloniously forge and alter, [or utter, ar rua of, or put 
6 I `. 


⸗ — 











a = 2 & UG a 





ac 





502 THE AUSTRALIAN MAGISTRATE. 


off], well knowing the same to be forged and altered, a certain order for 
the payment of £—, with intent thereby then to defraud [E. F.], 
contrary, &c. 

_ Gaming. 

14 Vic., No. 9, (page 126).— General Forms to be used in enforcing 
the Convictions |—Chap. II., No. 32, ante, p. 460, or No. 30, ante, p. 459 ; 
Commitment, No. 58, ante, p.475; or Distress Warrant, &c., Nos. 44, 45, 
46, 50, ante, pp. 467, 468, & 470. 





Id., 8. 7, (page 128).—1. Cheating at Play]—did unlawfully obtain 
° from one [or the said] C. D. certain money, to wit, the sum of 
pounds, by means of a certain fraud and unlawful device and ill-practice in 
playing a certain game called —— with cards, [or dice], with the said C. 
D., and winning thereby from the said C. D. to him, the said A. B., the 
said sum of , with intent thereby then to cheat and defraud the said 
C. D. of the same, contrary, &c. 

[Or this Form may be as for obtaining money by false pretences, No. 3, 
ante, p. 501]. 

Com Law.—2. Keeping a Common Gaming House]—did unlawfully 
keep and maintain a certain common gaming house, and in the said 
gaming house, for lucre and gain, unlawfully and wilfully did cause and 
procure divers idle and evil-disposed persons to frequent and come to play 
together at a certain unlawful game of , called , and there did 
permit and suffer the said idle and evil-disposed persons to be and remain 
playing and gaming at the said unlawful game, for divers large and exces- 
sive sums of money. 














Housebreaking. 
T & 8 G. IV., c. 29, ss, 12. 13, (page 144).—1. Breaking and entering 
a Dwelling-house, or Building within the Curtilage, with a Communication 
between them, and stealing therein ]—did feloniously break and enter the 
dwelling-house of one [or the said] C. D., there situate, 

[or a certain building, to wit, a , witbin the curtilage of the dwell- 
ing-house of one [or the said] C. D., there situate, occupied therewith, 
and having an immediate communication between them, or by means 
of a covered or inclosed passage leading from the one to the ae 

and then and there in the said dwelling-house did feloniously steal, take, 
and carry away [describe the articles, &c.], to the value, in the whole, of 
five pounds and more, of the goods and chattels of the said C. D., contrary, &c. 

Id., s. æ14.—2. The like, a Building within the Curtilage, but no Com- 
munication between them] —did feloniously break and enter a certain 
building of one [or the said] C. D. there situate, [the said building being 
then and there within the curtilage of the dwelling-house of the said C. D. 
there situate, and by the said C. D. then and there occupied therewith, 
and there not being then any communication between the said building 
and the said dwelling-house, either immediate or by means of any covered 
or inclosed passage leading from one to the other], and that the said A. B. 
then and there, in the said building, [six silver tea-spoons, ], of the 
goods and chattels of the said C. D. in the said building then being found, 
feloniously did steal, take, and carry away, contrary, &e, 
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16. Vic., No. 17, a. 1, (page 145).—3. Being armed, &c., with Intent 
to break tnto a Desliiag kois, &c.]—was found by night, to wit, at the 
hour of in the night of the same day*, armed with a certain dan- 
gerous and offensive weapon and instrument, to wit, a , with intent 
then to break and enter the dwelling-house [or a certain building, to wit, 
a ] of [the said] C. D., there situate, and to commit a felony therein, 
[or, from the asterisk*, having then in his possession, without lawful 
excuse, ten picklock keys, (crow, jack, bit], and divers implements of 
housebreaking, to wit, [two crows, one jack, and one bit], 
[or, from the asterisk*, having his face blackened [or disguised], with 
intent to commit a felony], 
[or, from the asterisk*, in the dwelling-house [or in a certain building, : 
to wit ] of [the said C. D. there situate, with intent to commit 
a felony therein], 


contrary, &c. 
Indecency. 


Com. Law, e 153).— Exposing Person naked to public View]— 
unlawfully, — irre i Rack highway there situate, did 
wilfully, wickedly, and scandalously expose to the view of one C. D. and 
E. F., and divers of the liege subjects of our Lady the Queen, then and there 
passing and repassing, the body and person of him the said A. B. naked 
and uncovered, for a long space of time, to wit, for the space of one hour, 
to the great scandal of said liege subjects of our said Lady the Queen. 


Juvenile Offenders. . 

14 Vic., No 2,8 1, ( page 272).—1. Persons not exceeding Sixteen 
Years of Age, committing, &c., certain Indictable Offences |—then and there, 
being under the age of sixteen years, to wit, of the age of twelve years, 
did then and there feloniously steal, take, and carry away*, 

[or did then and there unlawfully attempt and endeavour then and there 
feloniously to steal, take, and carry away*] [here describe the particular 
offence as]: one coat, of the value of ; one hat, of the value of ——; 
and three pieces of the current gold coin of this realm called sovereigns, of 
the value of three pounds, of the goods, chattels, and moneys of one [or 
the said] C. D., contrary, &c. 

Id., #. 5, ( page 274).—2. Recognizance for Appearance at Petty Ses- 
stons].—[ This will be the same as the general Form, Chap. II., No. 12, 
ante, p. 454, adding after the words “as may then be there” in the 
condition, these words]: “in Petty Sessions assembled, at the usual place 
and in open court.” 

(Page 274).—3. Enlargement of Recognizance].— 

Be it remembered, that on this day of , in the year 
To wit. i 























of our Lord 186 —, at ——, in the Colony of ——, the within 
recognizance is enlarged by me, J. S., Esquire, one of Her 
Majesty’s Justices of the Peace in and for the said [Colony], until the 
Petty Sessions to be holden at , in the said [ Colony], before two or 
more of her said Majesty’s Justices of the Peace in and for the said [ Colony], 
on the day of —— next, at o'clock in the forenoon. 
@ven under my hand and seal, the day and year first above mentioned, 


2 


at —— aforesaid. J. 5. (L. s.) 
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4. Recognisance of a Witness to give Evidence|.—{ The Form, Chap. II., 
No. 12, ante, p. 454, may be adapted to all persons, stating the condition 
thus]: the condition of the within written recognizance is such, that 
whereas A. B., of &., hath been charged before me, the within-mentioned 
Justice [or as the case may be], for that &c. [state offence as in the informa- 
tien]; and the day of next, at , having been daly appeinted 
for the hearing of the said charge, and it appearing to be necessary that 
the within bounden E. F. should be examined as a witness tonehing the 
same: If, therefore, he the said E. F. will personally appear before two 
or more of Her Majesty's Justices of the Peace in and for the said [Colony] 
in Petty Sessions assembled, at the usual place and in open court, at ; 
aforesaid, on the ——— day of aforesaid, at o'clock at noon of 

the same day, and then and there give evidence upon the hearing of the 
said charge, then the said recognizance to be void, or else to stand in fall 
force and virtue. 

5. Conviction(w) where Imprisonment with or without Whipping is 
adjudged ].—[This will be in the general Form, Chap. II., No. 32, ante, p. 
460, omitting all mention of the costs of conviction, and stating after 
description of the Justices, that the conviction took place] “in Petty 
Sessions assembled, at the usual place and in open Court ;” and where whip- 
ping also, say after the term of imprisonment: “and to be [once] pri- 
vately whipped during such imprisonment.” 

6. Conviction (Note w) where a Penalty adjudged, and where Time 

tven or not for Payment].—[ This will be in the general Form, Chap. II., 

0. 32, ante, p. 460, omitting all mention of costs of conviction, and 
— after description of the Justices, that the conviction took place] 
“in Petty Sessions assembled, at the usual place and in open Court.” 

T. Commitment where Penalty adjudged]. —[ This will be in the general 
Form, Chap. II., No. 53, ante, p. 472, reciting the conviction No. 6, 
supra, as theresn directed. If time be given, and the defendant ts detained 
under 8. 13 till the time appointed for payment [as in “ Order to detain,” 
Form No. 9, post], the commitment in default should state, after the term 
of imprisonment, tn the direction to the Gaoler]: “ from the day when the 
said A. B. was so convicted as aforesaid.” 

8. Commitment where Imprisonment only adjudged].—[Thts will be in 
the general Form, Chap. II., No. 58, ante, p. 475, reciting the conviction 
No. 5, supra, and adapting the direction to the Gaoler to the terme of the 
adjudication]. 

(Page 273).—9. Order to detain a Defendant in Custody til the Day 
given for Payment of a Penalty. (Sec. 13). 

To M. N., Constable of , in the [Colony] of ——. 

Whereas [reoite the conviction No. 6, ante, as in a commitment, with 
the adjudicaiion and time of payment, and then]: And whereas the said 
A. B. hath not given security to the satisfaction of us the said Justices 
for his appearance on the said —— day of , being the day appointed 
for the payment of the said penalty as aforesaid, at aforesaid, before 





























(w) The conviction, by s. 11 of the Statute, is to be transmitted “ forth wjgh™ 
after conviction to the Clerk of the Peace; but see the later enactment of 11 W12 
Vic., ©. 43, s. 14, ante, p. 201. 


| 


| 
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two or more of Her Majesty’s Justices of the Peace in and for the said 
[Colony] in Petty Sessiona assembled, at the usual place and in open 
Court: These are therefore. in her said Majesty’s name to command you 
the said constable to detain the said A. B. in safe custody until the 
day of next, and him then to take before two or more of Her Majesty’s 
Justices of the Peace in and for the said [ Colony] in Petty Sessions. assem- 
bled, af the usual place and in open Court, at aforesaid, on the said 
—— day of , at twelve o'clock at noon, then and there to be further 
dealt with according to law. 

Given under our hands and seals, this —— day of ——, 186 —, at 
——, in the Colony aforesaid. J. P. (1.8.) 














10. Recognizance of Offender to appear at the Day appointed for Pay- 
ment of the riggs dae Aare as tn the general Form, Chap. IL., No. 12, 
ante, p. 454, stating the condition thus]: The condition of the within 
written recognizance is such, that whereas the said A. B. is this day duly 
convicted before us the Justices within mentioned, for that he the said A. 
B. [state offence and adjudication, and time appointed for payment, as in 
conviction No. 6, ante, and then]: if therefore he the said A. B. shall 
personally appear before two or more of Her Majesty’s Justices of the 
Peace in and for the said [Colony] in Petty Sessions assembled, at the 
usual place and in open Court, at aforesaid, on the ——— day of —— 
next, [being the day appointed for payment of the said penalty as afore- 
said], at twelve o'clock at noon, then the said recognizance to be void, or 
else to stand in full force and virtue. 

11. Recognizance for good Behaviour ].—This will be as the Form given 
in tt. “ Sureties,” post. 

12. Order for Restitution of Stolen Property].— 

. Whereas on this day of , in the year of our Lord 

- 186—, at , in the [Colony] of ——, one A. B. was duly 
To wit. ) convicted before us, J. S. and J. I., Esquires, two of Her Mar 
Jesty’s Justices of the Peace in and for the said [ Colony] in Petty Sessions 
assembled, at the usual place and in open Court, for that he the said A. B., 
on the —— day of then instant (or last], at , in the said ——, 
then and there being under the age of sixteen years, to wit, of the age of 
[twelve] years, did then and there feloniously steal, take, and carry away 
[here describe the article stolen, as tn the conviction]: And whereas it is 
now duly proved to us the said Justices, that the said goods and chattels 
are now in the possession of E. F., of , [laborer |, we the said Justices 
do therefore hereby order the said E. F. forthwith to restore the said goods 
aad chattels to the said C. D., the owner thereof. 

Given under our hands and seals, the day and year and at the place first 
above-mentioned. J. S. (x. 8.) 

J. L. (.&) 


13. Order on Defendant for the Payment of the Value of Stolen Property. 
To A. B., of , in the [ Colony] of : 

Whereas, on the day of , in the year of our Lord 

To wit. | 186—, at , in the [ Colony] of ——, you the said A. B. were 





` 



































506 THE AUSTRALIAN MAGISTRATE. 


duly convicted before us, J. 8. and J. L., Esquires, two of Her Majesty's 
Justices of the Peace in and for the said , in Petty Sessions assem- 
bled, at the usual place and in open Court, for that you the said A. B, 
on the —— day of then instant [or last], at ——, in the said ——, 
then and there being under the age of sixteen years, to wit, of the age of 








[here describe the article stolen, as in the conviction]: And we the sad 
Justices did then and there order the said [article] to be restored to the 
raid C. D., the owner thereof ; and whereas the said [article] was not thea 
forthcoming, and we, having now inquired into and ascertained the value 
of the said [article] in money, do ascertain the same to be ——— pounds; 
now we the said Justices do hereby order you the said A. B. to 

the said sum of pounds to the said C. D., the true owner of the said 
[article], by [ five] several instalments of pounds each, and one of 
which said instalments we do order to be paid on the of 











which periods we the said Justices deem and adjudge to be reasonable in 
that behalf. 
Given under our hands and seals, the day and year and at the place 
first above mentioned. J. S. (L 8.) 
J. L. (L. 8.) 
Larceny. 


7§8 G. IV., c. 29, s. 39, (page 285, Of. 5).—1. Steakng, Èc., Trees, 
Shrubs, &c., of the value of 1s.}—did unlawfully steal, take, and carry 
away, 

[or cut, break, root up, or destroy, or damage, with intent then to steal, 
take, and carry away], 

a certain [or part of a certain] oak tree, [or aapling, shrub, or under- 
wood], to wit, [five branches thereof, ¿f a part]*, of the value of one 
shilling at the least, to wit, two shillings, the property of one [or the said] 
C. D., the prosecutor, then and there growing on certain land there situate, 
[in the occupation] of the said C. D., 

[or, if no stealing, say from the asterisk* : and thereby then doing injury 
to the said C. D. to the amount of one shilling at the least, to wit, 
two shillings, and leave out, “ of the value of one shilling at the least, 
to wit, two shillings ’’}, 

contrary, &c. 

Id., 8. 40, (page 285, Of. 6).—2. Stealing, &c., Fences, Stiles, Gates, 

é&c.|—did unlawfully steal, take, and carry away 

[or cut, or break, or root up, or throw down, with intent then to steal, 
take, and carry away | 

[part of ] a certain dead [or live] fence, [or a certain wooden post, pale, 
or a rail set up and used as a fence, or a certain stile, or gate], to wit, 
piece of wood of the value of ——, the property of one [or the said] 
C. D., the complainant, 

[or, if for injuring, say here: and thereby then doing injury to the said 
C. D., to the amount of , and leave out “ of the value of sal 

contrary, &c. 

Id., s. 41.—3. Statement of the offence of having stolen Trees, ĝe., for 

the Conviction]—for that a certain {oak-tree] of the value of two shillings 
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at the least, to wit, three shillings, was found on the premises [or in the 
possession] of the said A. B., there situate, by virtue of a certain search 
warrant theretofore in that behalf duly granted, he the said A. B. well 
knowing the said [tree] to be on his premises aforesaid, and that he the said 
A. B., being now here brought before me the said Justice, doth not show 
unto or satisfy me the said Justice that he came lawfully by the said tree, 
bnt hath altogether failed in so doing, contrary, &c. 

Id., 8. 42, (page 286, Of. 8).—4. Stealing, &c., Plants, Fruits, §c., in 
Gardens, §c.}—did unlawfully steal, take, and carry away 

[or destroy or damage, with intent then to steal, take, and carry away} 
certain fruit, [or plant, root, or vegetable production], to wit, one peck of 
apples, of the value of ——, the property of one [or the said] C. D., then 
growing in a certain garden [or orchard, nursery-ground, hot-house, green- 
house, or conservatory | of the said C. D., there situate], 

[or, if for an injury, say here: and thereby then doing injury to the 

id C 








said C. D., to the amount of , and leave out, “of the value 
of ”] 
contrary, &c i 


, &e. 

Id., s. 68.—5. Discharge from a First Conviction].—{[ The conviction 
will be in the regular Form to the end of the adjudication, and then thus]: 
but this being the first conviction of the said A. B., I do discharge him 
therefrom on payment forthwith of the following sums, ascertained by me 
for damages and costs, that is to say, to C. D., the party aggrieved, 
for damages ; and to the said C. D. for his costs. 


PRACTICAL OBSERVATIONS. 


6. The Convictions will be in the general Forms, Chap. IIL., No. 32, 
ante, p 460, where imprisonment adjudged; and Chap. Il., No. 31, ante, 
p. 460, where penalty and sum for value or damage adjudged, and impri- 
sonment in default of payment. The necessary variations in Conviction, 
No. 32, will be— 

Where for a second Offence].—TInsert the averment of the previous con- 

viction, as given in the general Form, Chap. II., No. 37, ante, p. 462. 
The necessary variations in Conviction No. 31 will be— 

Where for a second Offence }.—Insert the averment of the previous con- 
viction, as given in the general Form, Chap. II., No. 37, ante, p. 462. 

Where Sum adjudged for Value or Damage, in addition to the Penalty]. 
—Znsert in the adjudication, “to forfeit and pay the sum of — 
over and above the amount of the injury so done to the said ——, 
[or over and above the value of the said —— so stolen] as aforesaid ; 
and for the said injury [or so stolen] the farther sum of ——, 
being the amount [or the value] thereof, to be respectively paid, &e.” 

7. The general Forms for enforcing the convictions will be— 

Where Imprisonment adjudged).—The Form of Commitment for the 
offence, Chap. II., No. 58, ante, p. 475, and the Distress Warrant, &c., 
for the costs, Chap. II., Nos. 61, 63, ante, pp. 477, 479, each adapted 
to the conviction above. 

Where Penalty, or Damage, or Value adjudged).—The Form of Com- 
mitment No. 53, p. 472, adapted to the conviction above. 
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Id., 287).—8. Simple Larceny of the personal Goods —— 
—did feloniously steal, take, and carry away certain money, to the amount 
of —, [or one silver watch], of the moneys [or goods and chattels} of 
one [or the said] C. D. 

7&8 G. IV., c. 29, s. 28.—9. Of Deeds, &c., relating to Real Pro- 
perty|—did unlawfully steal, take, and carry away a certain written 
parchment [or a certain map}, the property of one [or the said] C. D. 
being then and there evidence of [part of] the title of the said C. D.. to a 
certain real estate called —, in which the said C. D. then had and still 
hath a present interest, contrary, &c. 

Id.—10. Fraudulently destroying or concealing Will, &c.}|—did walaw- 
fally and for a fraudulent purpose destroy [or conceal] a certain will and 
testamentary instrument [or codicil or testamentary instrument] of one C. 
D., for the purpose of fraudulently depriving one E. F. of a certain real 
estate therein devised to him the said E. F., eontrary, &e. 

1 Vic., o. 87, s. 5, (page 288).—11. Stealing from the Person id 
feloniously steal, take, and carry away from the person of [the said} C. D. 
['lesoribe the articles or property], of the [moneys] goods and chattels [or 
property] of the said C. D., contrary, &e. 

Id.—12. Robbery from the Person, and by putting in Fear |—did felo- 
niously make an assault in and upon the said C. D., and him the said C. 
D. did then feloniously put in bodily fear and danger of his life, and then 
did feloniously and violently steal, take, and carry away from the person 
and against the will of the said C. D. [describe the ty taken], of the 
[noneys} goods and chattels [ property] of the ad C. D.*, contrary, &c. 

Id., 8. 2.—13. Robbery and } Wounding]—[Proceed to the asterisk* in 
Form 12, supra, then]: and that the said A. B., immediately before [or 
at the time or after] he so robbed the said C. D. as aforesaid, did felo- 
niously stab [or cut or wound] the said C. D., [or one E. F.] who then was 
there present}, contrary, &c. 

Id., s. 3.—14. Robbery, and being Armed ].—( Proceed to the asterisk* 
tn Form 12, supra, then]: the said A. B. being then armed with a certain 
offensive weapon and instrument, to wit, a bludgeon, contrary, &e. 

7&8 G. IV., c. 29, s. 12.—15. Stealing in a Dwelling-house, or a 
Building communicating therewith, to the value of £5 or more ]}—did felo- 
niously steal, take, and carry away [one silver teapot and six silver tea- 
spoons], of the value in the whole of £5, and more, of the goods and chattels 
of one [or the said] C. D., then being in the dwelling-house of the said C. 
D. there situate, contrary, &c. 

1 Vic., c. 86, s. 5, (page 289).—16. Stealing tn a Dwelling-house, and 
putting any one therein tn bodily Fearj—did feloniously steal, take, and 
carry away [six silver teaspoons] of the goods and chattels of one [or the 
said} C. D., then being in the dwelling-house of the said C. D. there 
situate ; and at the time of the committing of the said felony, he the said 
A. B. did feloniously, by menaces and threats, put the said C. D. [or one 
M. D.], then being in the said dwelling-house, in bodily fear, contrary, &c. 

16 Vic., No. 18, s. 16.—17. Larceny, where three distinct Larcentes 
charged |.—{ First count]—As No. 8, supra. [Second count]—the said 
A. B. afterwards, and within the space of six calendar months from the 
act of stealing alleged in the first count, feloniously did steal, take, and 
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carry away [one spade], the property of the said C.D. [Third count}— 
that the said A. B. afterwards, and within the space of six calendar 
months from the act of stealing alleged in the firat count, feloniously did 
steal, take, and carry away [one gold watch], of the property of the said 
C. D., contrary, &c. 

7148 G IF., c. 29, s.46.—18. Larceny by a Clerk or Servant}—that 

A. B., being then servant to C. D., and while he was such servant, felo- 
niously did steal, take, and carry away certaic [money, to wit, the sum of 
, belonging to the said C. D., his master, contrary, &e. 
798 G. IV., c. 28, s. 11—19. After a previous Conviction] — 
[Describe this in the usual manner, stating at be conclusion, if known 
at the time of committal]: “ before the committing of the said felony, to 
wit, on &&., the said A. B. was then and there convicted of felony, and 
which said conviction is still in fall force.” 

16 Vic., No. 18, ss. 14, 15.—20. Larceny against Principals and 
Recetvers).—[ After describing the offence of the principals, say]: and for 
that the said A. B., C. D., and E. F., alti on the day and year 
aforesaid, feloniously did receive the said goods and chattels as aforesaid, 
felonionsly stolen, taken, and carried awsy, they the said A. B., C. D., 
and E. F., at the time they so received the said goods and chattels, 
well knowing the same to have been feloniously stulen, taken, and carried 
away, contrary, &c. 





Letter (Threatening). 

4 G. IV., c. 54, 8. 3, (page 289).—1. To kill any Person, or burn House, 
gc. }—did knowingly, wilfully, and feloniously send [or deliver] to one [or 
the said] C. D. a certain letter with a certain fictitious name [or signature], 
to wit, the name [or signature] of one E. F., [or without any name or sig- 
nature], thereto subscribed, directed to the said C. D., by the name and 
description of Mr. C. D., threatening to kill and murder him the said C. D., 

Ca ale and destroy the house [or as the case may be] of the said 


oy 
a subject of Her Majesty, then and there being, contrary, &e. 

10 & 11 Vic., c. 66, s. 1.—2. To kill or burn, gc.|—did knowingly 
and feloniously send [or deliver] to one [or the said] C. D. a certain letter 
[or writing] directed to the said C. D., by the name and description of 
Mr. C. D., 

[or directed to one E. F., by the name and description of Mr. E. F.], 
threatening to murder the said C. D., [or E. F., or one G. H.], [or to 
burn the house, or as the case may be] of the said C. D. [or E. F., or one 
G. H.], contrary, &e. 

Labels. 

Com. Law, and 60 G. III, § 1 G IV., c. 8, se. 1, 4, (page 290).— 
1. Against the Queen]—did wickedly, maliciously, and seditiously write 
and publish, and cause and procure to be written and published, a certain 
false, wicked, malicious, scandalous, and seditious libel of and concerning 
our Sovereign Lady Queen Victoria and her Government. 

6 & 7 Vic., c. 96, s. 8—2. Publishing or threatening to publish a Libel 
upon any person, ĝe., with a View to extort Money|—did unlawfully write, 
print, and publish, and cause and procure to be written and published, 
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[or threaten one C. D. to publish, or propose to one C. D. to abstain 
from printing and publishing, or offer to prevent the printing and 
publishing of ] 

a certain false libel of and concerning one C. D., [or a certain matter and 
thing touching [the said] C. D.], with intent then and thereby to extort 
from the said C. D. certain money [or as the case may be], contrary, &c. 

Id., s. 4.—3. Publishing any defamatory Libel, knowing tt to be false] 

—did unlawfully write and publish, and cause and procure to be written 
and published, a certain false, scandalous, and defamatory libel of and 
concerning [the said] ©. D., he the said A. B. then well knowing the aaid 
libel to be false, contrary, &. 


Malicious Injuries. 

7&8 G.IV,, c. 30, s. 20, (page 294).—1. To Trees, Shrubs, to 
amount of 1s.|—did unlawfully and maliciously cut, break, and damage 
[or bark, or root up, or destroy] certain trees, [or part of a certain oak- 
tree, or sapling, shrub, or underwood], to wit, three ash-trees, the property 
of one C. D., the complainant, then growing on certain land situate at ——-, 
in said Colony, [in the occupation] of the said C. D., and thereby then 
doing injury to the said C. D. to the amount of one shilling at the least, 
to wit, two shillings, contrary, &c. 

Id., s. 23, (page 295).—2. Damaging Fences, Gates, &c.}—did unlaw- 
fully and maliciously cut and break [or throw down, or destroy] [a cer- 
tain part of] a certain fenca [or gate, &.] there, to wit, an iron-bark slab 
fence [or as the case may be), thé property of one O. D. the complainant, 
thereby then doing injury to the said C. D. to the amount of ——, con- 
trary, &. 

PRACTICAL OBSERVATIONS. 

The convictions for the above described offences will be in the general 
Forms, Chap. II., No. 32, p. 460, where imprisonment adjudged, and Chap. 
II., No. 31, p. 460, where penalty and sum for damage imposed. The 
necessary variations in conviction No. 32 will be as under “ Larceny,” 

. 507. 
: The necessary variations in conviction No. 31 will be, where for a 
second offence, insert the averment of the previous conviction as shown 
in No. 37, Chap. II., p. 462. 

Where sum adjudged for Damage, in addition to penalty, insert in the 
adjudication: to forfeit and pay the sum of over and above the 
amount of the injury so done to the said —— as aforesaid, and for 
the said injury so done the further sum of , being the amount 
thereof, to be respectively paid, &c. 

The general Forms for enforcing the convictions will be as stated under 

‘¢ Larceny,” p. 507, No. 7. 


7&8 G. IV., c. 30, a. 19, (page 297).—3. To Trees, £c., growing in 
Orchard, Injury exc. £1]—did unlawfully, maliciously, and feloniously cut 
and destroy a pear-tree of one C. D., then growing in a certain orchard 
of the said C. D., situate in „in the Colony of ——, thereby doing 
injury to the said C. D. to an amount exceeding the sum of one pound, to 
wit, to the amount of —-— pounds, contrary, &. 
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9& 10 Vic., c. 25, s.6.—4. Throwing Gunpowder or other explosive 
Substance into or near any Vessel, &c., with intent to destroy same}—did 
unlawfully, maliciously, and feloniously place [near] a certain vessel called 
the , the property of one C. D., there being, [four ounces} of gun- 
powder, [or a certain explosive substance called ], with intent thereby 
to destroy the said vessel, contrary, &e. 








Manslaughter. 


Com. Law, and 9 G. IV., c. 81, s. 9, (page 298)]—feloniously did kill 
aud slay one C. D., [or a certain person whose name is unknown]. 


Masters and Servants. 

20 Vic., No. 28, s. 2, (page 302).—1. Servant not commencing Ser- 
vice under written Contract|—for that he the said A. B. did, on the 
twentieth day of January, in the year aforesaid, at ——, in the [ Colony] 
of New South Wales, contract with C. D., of ——, in the said [Colony], to 
serve him in the capacity and employment of a servant in husban 
[or groom, house servant, or as the case may be] at , in the [Colony] 
aforesaid, for the term of one year from the first day of February in the 
year aforesaid, and for the wages of *; the said contract being in 
writing, and signed by the said A. B. and said C. D., the contracting par- 
ties; and that the said A. B. did not at any time enter into or commence 
hia said service, according to the said contract ; but, on the contrary, wil- 
fully and without lawful excuse omitted to enter upon such service, con- 
trary to the Act of the Governor and Council of New South Wales passed 
in the ninth year of Her Majesty Queen Victoria, intituled ‘‘ The Masters 
and Servants Act of 1857.” 

Id., 8. 2, (page 302).—2. Having entered upon Contract, absenting or 
neglecting to fulfil the same.|—{ Proceed to the asterisk* tn last Form, No. 
1, and then] [or state the time for which hired, if conformable to the fact, 
thus]: from thence from week to week until his contract should determine 
by either party putting an end to the same on in any week, [and if 
so, add: by either of them giving to the other of them one week’s previous 
notice of his intention so to do]; and the said A. B., having entered into 
such service accordingly, did afterwards, to wit, on the day of ——, 
at , in the said Colony, [where the said A. B. was then and there 
employed], before the term of his said contract was completed, unlawfully, 
and without leave of the said C. D., and without any lawful or just excuse, 
absent himself from his said service, and hath from thence neglected to 
fulfil his said contract, contrary, &c. 


Murder. 


Com. Law, and 9 G. IV., c. 31,8. 3, (page 308)—feloniously, wilfally, 
and of his malice aforethought, did kill and murder one C. D., [or a certain 
man whose name is unknown]. 

















Nuisances. 
Com. Law, (page 317).—1. By Diverting a Watercourse }—that A. B., 
C. D., and E. F., on &c., and at divers other times, did unlawfully and 
injuriously divert and turn out of its ancient and accustomed channel and 
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course, and procure to be diverted, a certain ancient common watercourse 
and common stream of water, situate at. , in the [ Colony] of ———, and 
did then make and place, and cause and procure to be made and placed, a 
dam and embankment across the said stream, and did then and thereby 
deprive the inhabitants of the said place, and all other persons using the 
said stream of water and watercourse, of the said water, to the great damage 
and common nuisance of the said inhabitants and other persons. 

2. By carrying on a Trade offensive to the Smell}—that A. B., on &e., 
and on divers other days and times, unlawfully and injuriously did kill 
and cause to be killed divers large number of horses in , in the [ 
of , and near to the dwelling-houses of divers persons then inhabiting 
the said houses, and also near to a certain public road and highway, and 
then and on the said other days and times unlawfully and injuriously did 
cause and permit the skins, flesh, bone, blood, entrails, excrements, and 
other filth of and from the said horses so killed as aforesaid, to lie and re- 
main near to the said dwelling-houses, and near to the said public road 
and highway, for a long space of time, to wit, for the space of one week, 
whereby divers noisome and unwholesome smells did then arise from the 
said skin, flesh, bones, blood, entrails, excrements, and other filth, so that 
the air was then greatly corrupted and infected thereby, to the great 
damage and common nuisance of the inhabitants of the said houses, and of 
all other persons passing upon and along the said public road and highway. 

8. By keeping furious Dog near public roadj— did then and there 
unlawfully keep and still doth keep a certain large dog of a fierce and 
furious nature, and doth permit and suffer the same to go unmuzzled and 
at large near the Queen’s highway there. | 


Pawnbrokers. 


13 Vic., No. 37, 8. 26, (page 321).—1. Neglecting to attend Justice's 
Summons with Books, d&c.]—then exercising the business of a pawa- 
broker, was, upon a complaint before them duly made [upon oath] to one 
J. L., Esquire, one of Her Majesty’s Justices of the Peace in and for 
the said , respecting a certain information against the said A B. for 
having offended against the Statute in force relating to pawnbrokers, 
to wit, [here briefly describe the offence against the PET or 
as the occasion may be], whioh, in the judgment of the said Justice, made 
the production of a certain book [or note], voucher, memorandum, dupli- 
cate [or paper], to wit, , which then ought to have been in the 
cus and power of the said A. B., necessary, duly summoned to attend 
with the said book [or as the case may be] before the said Justice at a 
Petty Sessions of Her Majesty's Justices of the Peace in and for the said 






































, to be held at , in the said , on the day of , at 
o'clock, 
[or to attend with the said book, &c., on , at o'clock in the 








forenoon, at , in the said , before such Justices of the Peace 
for the said , a8 might then be there, 
and that the said A. B., at the time and place last aforesaid, when and 
where he was so summoned to attend as aforesaid, did neglect [or refuse] 
to attend with the said book, for as the case may be], according to the 
said summons, 
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[or did neglect [or refuse] to produce the said book [or as the case may 
be] in its true and perfect state, according to the said a 
and did not then and there show good cause for such neglect [or ] 
to the [my] satisfaction [of the said Justices], but on the contrary thereo 

made default therein, contrary, &e. ` 

Id., 8.17.—2. Selling Goods pawned before 3 months ]—then using and 
exercising the business of a pawnbroker, did, on the day of ——, in 
the year of our Lord 186—, at , in the [ Colony] of ——, receive 
and take in from one E. F. [or the said C. D. the complainant], by wa 
of pawn and pledge for the sum of , certain goods, to wit, [a coat], 
the property of the said E. F. [or C. D.] ; and that afterwards, and before 
the expiration of three months from the time when the said goods were so 
received and taken in pawn, to wit, on the —— day of last, at 
aforesaid, the said A. B. did unlawfully cause the said goods to be sold, 
contrary, &c. ; 

















Perjury. 

16 Fic., No. 18, s. 19, (page 325).—1. Commitment for Perjury 
before Justices in Special or Petty Sessions.— 

To the Constable of , in the said Colony, and to the Keeper of the 
[Gaol] at , in the said Colony. 

Whereas A. B., of &., this day appeared before the undersigned, J. S., 
— and others [three] of Her Majesty’s Justices of the Peace for the 
said Colony, now assembled and acting together in Spevial [or Petty] 
Sessions holden in and for , in the said Colony, and being duly sworn, 
was examined and gave evidence viv voce before the said Justices on 
behalf of [the prosecution], in a certain proceeding at such Special [or 
Petty] Sessions, to wit, the hearing an application for an order for j 
[or on the hearing of an information laid, or complaint, or charge made], 
by C. D. against E. F. [for the offence of , or as the case may be]; 
and it appearing to the said Justices that the said A. B., in the evidence 
given by him, was then guilty of wilful and corrupt perjury, the said 
Justices therefore then, pursuant to section 19 of the Statute of the sixteenth 
year of Her Majesty, number eighteen, directed and ordered that the 
said A: B. should be prosecuted for the said perjury at the next Ses- 
sions of Oyer and Terminer and General Gaol Delivery for ——, there 
having appeared to them a reasonable cause for such prosecution: And 
whereas the said A. B. bas neglected to enter into a recognizance, with 
one or more sufficient surety or sureties conditioned for his appearance at 
such next Sessions of Oyer and Terminer and Gaol Delivery, then to sur- 
render and take his trial for the said perjury : These are therefore, &e. 
[ Proceed as tn the general Form of Commitment for Trial, No. 52, page 
449, to the asterisk*, and then add]: until the next Sessions of Oyer and 
Terminer and Gaol Delivery for , or until he shall be thence delivered 
by due course of law. 

Given under my hand and seal, this day of ——, A. D. 186—, 
at the Special [or Petty] Sessions aforesaid. J. S. (L.8.) 


Publicans (Licensed). 
[A Form of Conviction is given by the Act]. 
13 Vic., No. 29, s. 37, (page 865).—1. Permitting —— Conduct} 
K 
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—for that he the said A. B., on the — day of ——, at ——, in the Colony 
of ——, being then and there the keeper of a public eating-house and premi- 
ses there situate, wherein refreshments were then being sold and consumed, 
did wilfully [or knowingly| permit drunkenness and other disorderly 
conduct (x) in his said house and premises there situate, contrary, &c. 

Id.—2. Permitting disorderly Conduct]—did wilfully permit disorderly 
conduct in his said house and premises, by then and there auffering persons, 
to the number of twelve and more, to remain fighting, drinking, and 
making a great noise and disturbance there, [or as the case may be}, at a 
late hour of the night, to wit, at one o’clock, con , &e. 

Id.—8. Suffering unlawful Games}—did knowingly suffer a certain un- 
lawful game, to wit, an unlawful game of rouge et noir [or hazard] to be 

layed by one E. F. and G. H., and several other persons unknown, [or 
by several persons unknown], in his said house and premises, contrary, 

Td.—4. Suffering any Gaming whatsoever ]|—did knowingly suffer gaming 
in his said house and premises, by then and there permitting one E. F. and 
G. H. [or several persons unknown] to play [for money, or ale, or spiri- 
tuvus liquors, ¿f the case], at cards, [or as the case may be], contrary, &c. 

Id.—5. Permitting persons of notoriously bad character to meet to- 
gether |, &c., thus aid knowingly permit [or suffer] one E. F., one F.G., 
and other persons, the said E. F., F. G., and the said other persons there 
being persons of notoriously bad character, [or knowingly permit persons 
of notoriously bad character], to meet together in his said house and 

remises, and remain therein for a long space of time, to wit, the space of 
as the case may be], contrary, &c. 

Id , 8. 2, (page 362).—6. Selling without a License]—did on &c., at &., 
in the Colony of , sell [or barter, exchange, or for valuable consider- 
ation dispose of ] to one E. F., [or to some person unknown], [or did permit, 
or suffer, to be sold, or bartered, &c.], in the said house [or place] then 
and there situate, a certain quantity of spirituous liquors, to wit, one pint 
of gin, he the said A. B. not being then and there duly licensed so to do, 
and not being then and there the heir, executor, administrator, or assignes 
of any person duly licensed so to do, contrary, &c. 

Id , 8.52, (page 368).—7. Justices’ Order to close Public-houses in case 
of riot].— [See “Riot,” p. 515]. 


Rape. 

9 G. IV., c. 31, s. 16, (page 380)—did feloniously and violently 
assault one [or the said] C. D., and did then violently, and against her 
will, feloniously ravish and carnally know the said C. D., coutrary, &e. 

[See “ Carnally knowing Children,” ante, p. 494; “ Assaults,” Forms 
Nos. 14, 15, 16, ante, p. 491]. 


Recesvers. 


7&8 G. IV., c. 29, s. 54, ( page 381).—Receiving, where the stealing 
amounts to a Felony|—did feloniously receive [or as the case may be] 





(x) It was decided in Wray v. Tooke, 12 Q. B., 492, that this mode of stating 


the offence is sufficient. See also this Case, as showing how a previous offence 
should be stated. l 
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of the goods and ‘chattels [moneys or property] of one [or the said] C. D., 
before then feloniously stolen, taken, and carried away, he the said A. B., 
at the time when he so received the said —— as aforesaid, well knowing 
the same to have been feloniously stolen, taken, and carried away, con- 
trary, &e. 

Reward. 

7&8 G. IV., c. 29, 8. 58, (page ee taking Money on 
pretence of helping to Stolen Property d corruptly and feloniously take 
and receive from one [or the said] C. D. certain money and reward, to 
wit, the sum of pounds, of the moneys of the said C. D., under pre- 
tence [or upon account) of helping the said C. D. to certain goods and 
chattels of him the said O. D., to wit, —, before then feloniously stolen, 
taken, and carried away, the said A. B. not having caused the said person 
by whom the said goods and chattels were so stolen, taken, and carried 
away as aforesaid, to be apprehended and brought to trial for the same,: 
contrary, &. 





Riot. 

13 Vic., No. 29, s. 52, (page 388).—1. Justices’ Order to close Public- 
houses tn case of Riot).— 

To the Keepers of Inns, Alehouses, and Victualling-houses in ——, in 
the Colony of ——, and to each and every of them. 

It appearing to us the undersigned, two of Her Majesty’s Justices of 
the Peace in and for the [Colony] of ——, that a riot or tumult has ha 
pened [or is reasonably expected to take place] in — aforesaid, we do 
hereby, in pursuance of the Statute in such case made and provided, order 
and direct that all and every person licensed under the Statute in that be- 
half to keep, and keeping inns, alehousea, or victualling-houses within the 
said district of —, shall close his house from the hour of on this 
day, to the hour of on next, of which you and each of you are 
to take notice accordingly. . 

Given under our hands, this —— day of — A. D. 186 —. 

[ Justices’ Signatures]. 

Com. Law.—3. Tumultuously disturbing the Peace by three or more 
Persons |—that A. B., C. D., and E. F. did, together with divers other 
evil disposed persons to ——— unknown, on the day of, &&., unlaw- 
fully, riotously, and routously assemble and gather together at ——, with 
sticks, staves, and other offensive weapons, to disturb the peace of our Lady 
the Queen, and being so assembled and gathered together, and being then 
armed as aforesaid, did then and there unlawfully, riotously, and routously 
make a great noise, riot, and disturbance, and did then and there remain 
and continue armed as aforesaid, making such noise, riot, and disturbance, 
for the space of one hour and more, to the great disturbance and terror of 
divers persons being residing and passing there, [or, tf there has been an 
assault from being so assembled, did then wfally, riotously, and 
routously assault, beat, ill-treat, and wound one G. H.]. 

Id.—8. The like, shorter]—did, together with divers other evil disposed 
persons to —— unknown, unlawfully and riotously assemble to disturb the 
public peace, and did then and there make a great riot and disturbance, to 
the terror and alarm of Her Majesty’s subjects there — 

2 K 
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Servants. 

16 Fic., No. 17, 8.7, (page 393).—1. Assaulting Servants or Ap- 
prentices]—on &c., did unlawfully and maliciously assault one [or the said] 
C. D. his servant [or apprentice], and did then beat and ill-treat the said 
C. D., whereby the life of the said C. D. was then endangered, [or whereby 
the health of the said C. D. then was [or is] likely to be permanently in- 
jared], contrary, &e. _ ! 

Id.—2. Not providing Servants or Apprentices with necessary F' 
on &., was the master of one [or the said] C. D. his servant [or ap- 
prentice], and was then legally liable to provide for the said C. D., as his 
servant [or apprentice] as aforesaid, necessary food and clothing, and the 
said —— did then wilfully and without lawful excuse refuse and neglect 
to provide necessary food and clothing for him the said C. D., [query, 
whereby the life, &&., as in Form No. 1, supra, Arch. Cr. PL, p. 552], 


contrary, &c. 
Soliciting to the Commission of an Offence. 
Com. Law, (page 394).— Where the Offence solicited not C } 


did falsely, wickedly, and unlawfully solicit and incite one E. F. to [here 
state the felony or misdemeanor solicited]. 


Stage Coaches. 
See “ Carriages (Licensed) ." 


Suicide. 

Com. Law, (page 394).—Attempting to Commit, by Poison]—did un- 
lawfully take a certain quantity of a certain deadly poison for destructive 
thing] called , With intent then and thereby feloniously to kill and 
murder himself. 





Sureties. 

Com. Law, 5 Burns's Justice, 29th ed., p. 1202, (page 396).—1. Com- 
plaint for direct Threats to do Bodily Injury.|—[Proceed as tn the general 
Form, Chap. II., No.1, ante, p. 450, to the asterisk,* then]: did threaten 
the said C. D. in the words or to the effect following, that is to say, [set 
them out, with the circumstances under which they were used]; and that, 
from the above and other threats used by the said A. B. towards the said 
C. D., he the said C. D. is afraid that the said A. B. will do him some 
bodily injury, and therefore prays that the said A. B. may be required to 
find sufficient sureties to keep the peace and be of good behaviour towards 
him the said C. D.; and the said C. D. also saith that he doth not make 
this complaint against nor require such sureties from the said A. B. from 
any malice or ill-will, but merely for the preservation of his person from 
injury. 

Tie. Complaint for breaking the Peace by Fighting ]}.—{ Proceed as in 
the general Form, Chap. II., No. 1, ante, p. 450, to the asterisk,* and then]: 
did tumultuously, with force and arms, make an affray, and, being there, the 
said C. D. was assaulted and beaten by the said A. B. without any reason- 
able cause ; and that, from the above and other circumstances, he the said 
C. D. verily believes that the said A. B. will be again guilty of a like 


STATEMENTS OF OFFENCES. 517 


breach of the peace, and therefore he prays that the said A. B. may be 
required to find sufficient sureties to keep the peace and be of good 
behaviour. 

Id.—3. Complaint for Surety in case of Iabels.|—[Form recognized in 
Haylocke v. Sparke, 22 L. J. M. C., 72.]—[ Proceed as in the general 
Form, No. 1, ante, p. 450, to the asterisk,* then]: That J. H., of &., on 
&c., at &., did write on the pavements, in a lane called , in the said 
of ———, the following offensive words reflecting on the character of 
Mr. R. J. D., Station Master of the E. Railway Station, [that is to say], 
“ Donkey D., the Railway Jackass,” and that the same offensive words 
have continually been written for many days before and since the said 
day of ———, on the pavements of the streets of the said — of 
———, and are calculated to produce and provoke a breach of the peace; 
and therefore the said R. J. D. prays that the said J. H. may be required 
to find sufficient sureties to keep the peace towards Her Majesty and all 
her liege subjects. 

4. Warrant to apprehend the Offender].—This may be in the general . 
Form, Chap. II., No. 10, ante, p. 453, reciting any one of the complaints 
No. 1-8, supra, applicable. 

5. Recognizance to keep the Peace, &c., for a limited Period, or to 
appear at the Quarter Sessions].—This will be in the Form, Chap. I., No. 
42, (S. 1), ante, p. 444, with the following condition]: ‘ The condition of 
the within-written recognizance is such, that if [the within bounden] A. 
B., [of &c.], shall appear at the next Court of General Quarter Sessions of 
the Peace to be holden at , in the Colony of —, to do and receive 
what shall be then and there enjoined him by the Court, and in the mean- 
time [shall keep the peace and be of good behaviour towards Her Majesty 
and all her liege people, and especially towards O. D., of &c., for the term 
of now next ensuing, or from the day of ], then the said 
recognizance to be void, or else to stand in full force and virtue. 

6. Notice of Recognizance].—This will be similar to the Form No. 43, 
(S. 2), ante, p. 445, inserting the condition as in Form No. 5, supra. 

Com. Law, and 34 Edw. ITI.—7. Commitment in Default of Sureties 
for Peace or Good Behaviour ].— 

To the Constable of ,in the Colony of ——, and to the Keeper of 
the Gaol at ——, in the said Colony. 
Whereas, on the day of —— instant, complaint on oath 
To ns 





























was made before the undersigned [or J. L., Esquire], one of Her 

Majesty’s Justices of the Peace in and for the said ——, by C. 
D., of — in the said Colony, [/aborer], that A. B., of &., on the —— 
day of , at aforesaid, did threaten, &., [follow to end of any 
one of the complaints Nos. 1 to 3, supra, applicable in the past tense, then] > 
And whereas the said A. B. was this day brought and appeared before the 
said Justice [or J. L., Esquire, one of Her Majesty's Justices of the Peace 
in and for the said ———], to answer unto the said complaint: And* I have 
ordered and adjudged, and do hereby order and adjudge, that the said A. 
B. shall enter into his own recognizance in the sum of , with [two] 
sufficient sureties in the sum of —— [each], to keep the peace and be of good 
behaviour towards Her Majesty and all her liege people, and particularly 
towards the said C. D., for the space of now ne awed 
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[or, if required to find sureties till the Sessions, say from the astertsk® : 
having been required by me to enter into his own recognizance in the 
sum of , with [two] sufficient sureties in the sum of — each, 
as well for his appearance at the next General Quarter Sessions of 
the Peace to be held at ——, in the [Colony] aforesaid, to de what 
shall be then and there aban emer y the Court, as also in the 
meantime to keep the peace and be of good behaviour towards Her 
oe EA and all her liege people, and especially towards the said 

D 
And a the said A. B. hath neglected and refused to find sueh sure- 
ties as aforesaid: These are therefore to command yos the said constable 
of ——— to take the said A. B., and him safely to convey to the [Gaol} 
at —— aforesaid, and there to deliver him to the Keeper thereof, — 
with this precept: and I do hereb y Soane you the said 
said [Gaol] to receive the said A. B. into your custody in the said a 
there to imprison him* for the space of , unless such sureties shall be 
sooner found ; and for your so doing this shall be your sufficient warrant, 

[or, from the last asterisk*, until the said next General Quarter Sessions 
of the Peace, unless such sureties shall be sooner found }. 

Given under my hand and seal, this —-— day of ——,, in the year of 

our Lord 186 —, at , in the Colony aforesaid. J. 8. (L.8.) 


8. Liberate of Defendant on finding Sureties, with Variation where 
Defendant has to enter into his own Recognizance at the Gaol]. 
To the Keeper of the Gaol at ——, in the said Colony of ——. 
Discharge forthwith out of your custody the body of A. B., 
To wit. 











now in your custody under a warrant of commitment, dated the 

—— day of , in default of sureties, he having [entered into 
bis own recognizance and] found the sureties required by the said warrant, 
provided he [do first enter into his own recognizance in the sum and in 
the manner in the said warrant mentioned, and] be not detained in your 
custody for any other cause than what is mentioned in the said warrant. 

Given under my hand and seal, this —— day of ae at ——, 

in the Colony aforesaid. J. S. (1. 8.) 








Vagrant. 

15 Vic., No. 4, (page 414).—1. The 15th section of the Act enacts that 
“in every conviction for an offence contrary thereto, it shall be sufficient 
if the offence shall be stated in the words thereof, declaring any offence, 
or attaching any penalty thereto.” The Form, however, given by the same 
section seems to require something more than the statement of a conviction 
in the words of the Act. The Form is as follows :— 

Be it remembered, that on the — day of ——, A. D. 186—, at 

——, in the [Colony] of New South Wales, A. B. is convicted before me 
C. D., one of Her Majesty’s Justices of the Peace in and for the said 
[ Colony] of [here state offence in the words of this Act], within the 
intent and meaning of the Act of the Governor and Legislative Council 
passed in the fifteenth year of the reign of Her Majesty Queen Victoria, 
intituled, “ An Act for the more effectual prevention of Vagrancy, and for 
the Punishment of idle and disorderly Persons, Rogues, and Vagabonds, 
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and incorrigible Rogues, in the Colony of New South Wales ;’ that is to 
say, for that he, the said A. B., on the day of , at , in the 
said Colony, [here state the offence proved before the Magistrate], and 
fur which offence the said A. B. is ordered to be committed to Her 
Majesty's [Gaol] at , [or House of Correction], there to be kept at 
hard labour for the space of ——, [or until the next Quarter Sessions te 
be holden at ; 

Given under my hand and seal, the day, year, and at the place first 
above written. 

‘This is not very intelligible, for it either requires the offence to be stated 
twice over, or makes a distinction between the offence of which the party 
was convicted, and the offence proved before the Magistrate. Indepen- 
dently, therefore, of the general rule of law upon the subject, it will not be 
. safe to state “the offence proved before the Magistrate” in so compen- 
dious a form as would satisfy the previous direction to state it “‘in the 
words of the Act.” A few Forms, therefore, will be given, applicable to 
section 3, page 417. Ea 

Supposing a party to have been convicted of any of the offertes men- 
tioned in this section, or indeed of any offence under the Act, and the 
Form given by the Act to be pursued, it has been suggested by the late 
Chief Justice of Victoria that the first part be filled up, not by stating the 
offence “in the words of the Act,” but by simply inserting instead the 
words, “ the offence hereinafter mentioned,’—for it is not imperative that 
the exact form given should be followed,—and not stating the offence until 
the subsequent part. 

15 Vic., No. 48, s. 3, (page 417).—2. Having picklocks, §c., with intent]. 
— After the words, “ in the said Colony”): unlawfully had in his posses- 
sion [or custody], to wit, in his ——, [and, if so, add, at the time of his 
being then and there apprehended by one OC. D.], a certain picklock, [or 
key, crow, jack, bit, or instrument, to wit, a knife], with intent then and 
there feloniously to break into a certain dwelling-house, [or warehouse, 
coach-house, stable, or out-building, to wit, a -——], then being in the 
occupation of one E. F., contrary, &c. 

Id., (page 418).—3. Party armed with gun, &c., with intent, éc.|— 
was unlawfully armed with a certain offensive weapon, to wit, a gun, [or 
pistol, hanger, cutlass, bludgeon], with intent then and there feloniously 
to steal, take, and carry away the goods and chattels of one E. F., then and 
there being, contrary, &c. . 

Id., (page 418).—4. Being on premises for an unlawful purpose}— 
was found in and upon a certain enclosed yard, [or garden, or dwelling- 
house, warehouse, coach-house, stable, or out-house, to wit, a }, 
then in the occupation of one C. D., for a certain unlawful purpose, to wit, 

— [describe it, as to steal, take, and carry away apples or po- 
tatoes then and there growing, or feloniously to steal, take, and carry 
away certain fowls, to wit, two fowls, or a certain coat, or harness, saddle, 
or as the case may be]; the property of the said C: D., then and there 
being, contrary, &c. 

Id., (page 418).—5. Reputed Thieves frequenting public places with 
intent, &c.J—there being a suspected person or repated thief, did then 
aid there frequent a certain river for canal, or navigable stream, dock, 


























520 THE AUSTRALIAN MAGISTRATE. 


basin, or quay, or a certain wharf, or warehouse near or adjoining to a 
certain river, &c. ; or a certain street or highway, or avenue leading to a 
certain street or highway, or a certain place of public resort called ] 
there situate, with intent the goods and chattels of a certain person un- 
known [or of one C. D., then and there being] then and there feloniously 
to steal, take, and carry away, contrary, &c. 

Id., (page 418).—6. Resisting apprehension]|—did violently resist one 
C. D., a constable of the said ——, who was then and there apprehend- 
ing him, by virtue of the Act of Council in that behalf, as an idle and 
divorderly person, for that he the said A. B. theretofore, to wit, on the 
day of —— last, at &c., [here state the particular offence in respect of 
which the defendant was convicted of being an idle and disorderly person}, 
and of which said offence the said A. B. was subsequently, to wit, on the 
—— day of instant, convicted before J. S., Esquire, one of Her 
Majesty’s Justices of the Peace in and for &c., contrary, &c. 


Weights and Measures. 

16 Vic., No. 34, ( page 421).—1. Stamping Weight without verifying 
same |—then being an Inspector of Weights and Measures for the district 
of —, in the Colony of ——*, did then and there unlawfully stamp a 
certain weight, [or measure], to wit, a — ——— weight, [or as the case 
may be], of one C. D., without then and there duly verifying the same by 
comparison with a copy of the imperial standard, contrary, &c. 

Id., ( page 420).—2. Guilty of Misconducting himself].—[Proceed to 
the asterisk* in Form No. 1, supra, then]: did then and there misconduct 
himself in the execution of his said office of Inspector, by then and there 
refusing to stamp a certain weight, to wit, a [four-pound] weight, of one 
[or the said] C. D., then and there produced to the said A. B. for that 
purpose, [or as the case may be}, contrary, &c. 

Id., (page 421).—3. Guilty of Breach of Duty].—[ Proceed to the 
asterisk* in Form No. 1, supra, then]: was then and there guilty of a 
breach of his duty as such Inspector, in thia, to wit, [here describe it), 
contrary, &c. | 

Id., 8. 8, (page 421).—4. Refusing to compare Drinking Cups, &c.}— 
that on the —— day of —, at , in the said [Colony] of , one 
C. D. did unlawfully buy of A. B., of &c., a certain quantity of ale, to 
wit, one quart of ale, by a certain vessel, to wit, a jug [or glass, drinking 
cup, wooden or wicker measure] then and there used by the said A. B., 
and represented by him as containing the quantity of a quart of imperial 
measure®, and that the said A. B. did then and there refuse to ascertain, 
and did not then and there ascertain, the contenta of the said vessel by 
comparing the same with a stamped measure by law required to be pro- 
— the said A. B., although the said A. B. was then and there 
required so to do by the said C. D., contrary, &c. 

Id., (page 421).—5. Drinking Cup found deficient]—that on the —— 
day of , at — in the said [ Colony] of , one C. D. did unlaw- 
fully purchase of A. B., of &., [proceed to the asterisk* tn last Form, 
then]: and that the said C. D. did then and there require the contents of 
the said vessel to be ascertained by a comparison with a stamped measure 
by law required to he provided by the said A. B., and that, on such eom- 
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parison being then and there made, the said vessel was then and there 
found to be and was then and there deficient in quantity, contrary, &e. 

Id., s. 18, (page 422).—6. Neglecting, §c., to produce Weights, gc. }—at 
his shop [or store, &c., called the ] there situate, wherein goods were 
then and there kept and exposed for sale, [or weighed for conveyance or 
carriage], did, on being then and there requested so to do by [the said] 
C. D., then being an inspector of weights and measures for the said — 
of , neglect [or refuse] to produce for examination by the said C. D., 
according to the Act of Council in that behalf, the weights [or measures, 
&c.] of him the said A. B. then in his possession, he the said C. D. being 
then and there duly authorized* in writing under the hand of J. L., Es- 
quire, one of Her Majesty’s Justices of the Peace in and for the said ——, 
to enter the said shop, and examine, compare, and try the weights there 
found, contrary, &c. 

Id., (page 422).—7. Obstructing Examination|—did obstruct [or 
hinder] one C. D., being then and there an inspector of weights and 
measures for the said [district] of , in examining the weights [or 
measures, &c.] of him the said A. B., [or of one E. F.], at a shop [or as 
the case may be] of him the said A. B. [or E. F.], where goods were then 
and there kept and exposed for sale, he the said C. D. being then and 
there duly authorized, &c., [conclude from the asterisk* in last Form). 


Witness. 
(Page 422).—See Chap. I., Nos. 19—34, ante, p. 434; and Chap. II., 
Nos. 16—22, ante, p. 455. 











Women. 

16 Vic., No. 17, s. 1, (page 428).—Procuring Defilement of a Woman 
under Twenty-one Years of Age|—did, by certain false and fraudulent 
pretences and representations, [or certain fraudulent means], unlawfully 
procure one C. D., then being a woman [or child] under the age of twenty- 
one years, to wit, of the age of [seventeen] years, to have illicit carnal 
connexion with a certain man named E. F., contrary, &e. 


THE AUSTRALIAN MAGISTRATE. 





PART III. 


— — 
CASES CONNECTED WITH THE DUTIES OF MAGISTRATES. 


Animals, Cruelty to.—14 Vic., No. 40.—Ea Parte Brown, July 20, 1854. 

Sir A. Steruen, C. J., delivered judgment in this case, which had been 
heard before himself in Chambers. 

This defendant was convicted on the 29th June, under sec. 1 of the 
Cruelty to Animals Act, (Call., 2226), of having cruelly beaten his 
horses, and sentenced to imprisonment with hard labour in the Sydney 
gaol for three calendar months. The evidence in the case appears on the 
face of all the depositions to have been taken before two Justices; but the 
memoraudum or minute of the conviction, (made in pursuance of sec. 14 
of Jervis’s Summary Convictions’ Act), has the signature of one Justice 
only. The warrant of commitment, moreover, although purporting in the 

y thereof to be by two Justices, and having two seals attached, ia, in 
fact, signed by one only. 

The Cruelty to Animals Act does not authorize any sentence to impri- 
sonment, unless the conviction is by two Justices; and it was objected 
that here the conviction must be taken conclusively to have been by one 
only. Secondly,—That the commitment must be by two Justices, as the 
words uf sec. 10 are, ( Call., 2227), that “ it shall be lawful for the Jus- 
tices forthwith to commit,” &. Upon cause being shown, it ap that 
the case was adjudicated upon, in fact, by the two Justices, and that the 
omission of the second Justice’s signature to the warrant and to the 
memorandum was accidental merely. A formal conviction, moreover, 
is produced, under the hands and seals of such Justices, drawn up (as it 
was clearly in their power to do) since the Rule in this case was served 
upon them, and a fresh commitment, similarly executed, has been sent to 
the Keeper of the gaol. 

[ have thought it expedient, for reasons mentioned by me on the argu- 
ment, to confer with the other Judges in this case, and the following is 
the result :—Ferst,—We are of opinion that it was not necessary for 
both Justices to sign the memorandum upon the adjudication, it in fact 
appearing that such adjudication was by both, upon a hearing before both. 
Secondly,—That the conviction produced before me, the same being in 
accordance with and founded upon such adjudication, is a valid and suff- 
cient conviction under the enactment. Thirdly,—That there is nothing 
in that enactment requiring the commitment (that is to sav, the warrant 
on the adjudication) to be by two Justices. The wording of the enact- 
ment is peculiar, but the meaning seems clearly to be, that two Justices 
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may award a committal. Fourthly,—But that, as the warrant here pur- 
ports to be by two Justices, whose signatures and seals (it is therein 
alleged) are attached, whereas one signature and one name only appear, 
the commitment is bad; for it thus cannot be collected that more than one 
Justice adjudicated in point of fact. Fifthly—We are of opinion that 
the defect was not cured by the new warrant, for the first alone operated. 
The second warrant could neither act retrospectively, nor destroy or 
cancel the first; and two clearly cannot co-exist for one and the same 
offence. 

The Statute, however, (the Justice’s Act of 1850), which gives relief 
against erroneous convictions, confers on the Judges ample power to 
amend as well any commitment as any order or conviction, where the 
offence charged shall appear to have been established, and the judgment 
warranted in substance. Now, there was in this case clear evidence of the 
offence, and the judgment was correct, not substantially alone, but in form 
also. The commitment, then, may be amended, not by adding now a 
second signature, or allowing it to be added, but by making it in terms, 
according to the fact, the warrant of one Justice only, founded upon the 
conviction of himself and the second Justice; provided the warrant, if so 
amended, will then itself be effectual to support the prisoner’s detention; 
We are of opinion that, if so amended, the warrant will be effectual for 
that purpose. The general rule was, no doubt, that where two Justices 
only could convict, both of them (the same two Justices) were necessary 
parties to the commitment. But, by Jervis’s Act, sec. 29, it appears to us 
that in all cases a conviction ma enforced by one Justice only. Not- 
withstanding the care with which the Statute has been compiled, ss. 23 
and 24 seem to be defective, in respect that, although the convicting Jus- 
tices or Justice, (that is, two or more, if so many adjudicated, or the one 
who adjudicated, if only one), or any “other” Justice, may by those 
sections enforce a conviction, the power is not, in the case of two or more 
convicting Justices, given to one only of such Justices. The words should 
have embraced, specifically, the Convicting Justices or Justice, or any one 
of them, or any other Justice; and then all doubt would be excluded. 
The 29th sec., however, we think, extends to all cases, including those 
meutioned in the 23rd and 24th; and if so, one Justice may, in every 
instance, enforce a conviction, whether he be a party or a stranger thereto. 
The warrant in this case may be amended in the manner indicated, and 
the defendant will be remanded thereupon accordingly. 

The Sortcrrok-GENERAL, for the complainant, intimated that rt had been 
determined by his client to appeal against this decision, but that, if it was at 
onee drawn up, the appeal would be in effect defeated, for the respondent 
had already withdrawn himself from the Colony, and so soon as the formal 
order of this Court could be obtained, the money and property attached 
would doubtless be forwarded after him. The learned gentleman asked, 
therefore, that this order might not be drawn up until leave for an appeal 
could be obtained. 

Mr. DarvaLL, for the respondent, contended that the 
having obtained the decision of the Court in his favour, was entitled to 
take immediate advantage of it, and that any delay in the drawing up of 
the decision would be an undue aid to the other party. A majority of the 
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. Court granted a delay in the drawing up of the order until next day, on 

the ground that, if thia was not done, they would virtually deprive the 
losing party of the power of appeal against their decision, by rendering such 
appeal useless. The dissenting Judge (Dickinson, J.) thought the Court 
weuld be stultifying itself in making this order after having pronounced 
a judgment, upon the accuracy of which the members of the Court had 
no doubt; and, not even to facilitate an appeal to the Privy Council, 
ought this Court, in his Honor’s opinion, to do this. 





Apprentices’ Act.—8 Vic., No 2.—Ex Parte Erwin, January 23, 1857. 

The following judgment was delivered by the Cmer Justice :— 

Thia is the case of a Habeas Corpus to bring up the body of Patrick 
Erwin the younger, who has been committed to prison under the warrant 
of two Justices, for having absented himself (as alleged) from his appren- 
ticeship ;—the question raised being, whether the said Erwin was legally 
bound as an apprentice, and it being agreed that he shall be discharged, 
should my opinion on that point be in his favour. 

The observations made by me in Evennett’s case, on a similar application, 
will explain the object of this prelimi statement. The commitment, 
however, in the present case, as in Evennett’s, is defective; and I am in 
a position, therefore, to enter into the substantial question affecting the 
validity of the adjudication, without regard to form, as on a motion for a 
writ of Prohibition. The commitment is bad, for not in any respect fol- 
lowing the terms of the enactment on which the conviction is (or ought 
to have been) founded, namely—the Apprentices’ Act of 8 Vic., No. 2, 
(in Call., 1309). The conviction itself, indeed, is not brought before me. 
But it is clear, from the terms of the commitment and of the information, 
that the enactment relied on was the Masters and Servants’ Act of 
9 Vic., No. 27. The last-mentioned Act, however, is not applicable to 
apprentices, and the commitment here is defective, in not describing the 
defendant as an apprentice, nor adjudicating distinctly that he was (in so 
many words) guilty of breach of duty. The enactment, moreover, re- 
quires the commitment to be to solitary cunfinement, and the complaint, 
unless Sir John Jervis’s Act has altered the law in that respect, should 
have been on oath. A glance at the Apprentices’ Act, sec. 4, will show 
the defects of the conviction in all these particulars. 

As observed by me in Evennett’s case, the Court or Judge has no 
power to amend in such matters, unless the conviction itself be good in 
substance. Is the conviction here, then, sustainable in substance? I am 
of opinion that it is not. The objection that the commitment is general, 
instead of being to solitary confinement, would be sufficient. But as this 
was not the point taken, I am unwilling to decide the case on that ground. 
I pass on therefore to the main question,—whether the apprenticeship here 
ever existed; and, having conferred on this with Mr. Justice Dickinson, 
and considered it very fully myself, our opinion is, that such apprentice- 
ship never did exist. In the case of Ex parte Byrne, in July, 1849, the 
Court held that sections 4 & 5 of the Act included all apprenticeships, 
whether the parent or a Justice of the Peace was a party or not to the 
instrument purporting to bind the individual. We held, also, that a 
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parent could not bind his child without the latter’s assent; and that the 
child, on the other hand, unless his parent unequivocally dissented and 
claimed to control the child’s person, could effectually bind himself. In 
the present case, however, no question arises on either of those points. 
Admitting that the defendant intended, with his father’s assent, to bind 
himeelf, the question is, whether he has so done; and that depends on the 
indenture by which the apprenticeship is supposed to have been created. 

By that instrument, made between Erwin’s father of the first part, the 
son (this defendant) of the second part, and Peter M‘Beath of the third, 
it is witnessed that the father binds his son, and, so far as he lawfully may, 
Erwin the younger binds himself, apprentice to the said M‘Beath, with 
the usual stipulations for upright and steady conduct ; in consideration of 
which, M‘Beath covenants with the elder Erwin, and also with his son, 
among other things, to pay the latter certain wages, out of which the lad 
is to feed and clothe himself, in default of which the father covenants to 
supply him. So that, as it appears to me, Mr. Justice Dickinson assenting, 
Erwin, the father, was throughout assumed to be, and was, an essential 
party to the contract. He never has executed the instrument, however, 
nor was it shown that he has in any way ratified it subsequently,—sup- 
posing that any ratification short of executing the indenture would have 
been sufficient. We are of opinion, therefore, that the apprenticeship 
never took effect. The son, it is true, executed the instrument, and 
entered on the service; but these acts cannot give existence to a relation, 
Apis was either created between the parties by that instrument, or not 
at all. 

The conclusion thus arrived at obviously would relieve me from the 
necessity of delivering any judgment as to the validity of an apprentice. 
ship disapproved of and dissented from by the parent. This is a question 
of equal importance and difficulty, and, with the exception of the oase 
above cited, nothing (I believe) will be found in any authority upon it. 
That case certainly does not absolutely decide the point, and I reserve my 
own conclusion upon it until a more appropriate occasion. It is sufficient 
to say, as to this case, that no evidence was given (or offered, so far as I 
can discover) of any dissent by the father. But, by the terms of the 
contract, it was for the complainant to show an express and formal assent, 
as a condition precedent to the apprenticeship, and failing in that, he fails 
altogether. 


(Apprentices).—Ex Parte Byrne, July 25, 1849. (In re Mobds). 

The Carer Justice delivered the judgment of the Court in this matter 
as follows :— 

The questions raised in this case are of importance, as they affect the 
law of master and apprentice in this Colony; and we have therefore 
devoted more time to their consideration than we should otherwise have 
thought necessary. They arise upon a motion for a Mandamus, to be 
directed to two of the Sydney Magistrates, commanding them to hear aiid 
determine the complaint of the applicant against his indented apprentice, 
under the Colonial Act of 8 Vic., No. 2, s. 5, for absconding from his 
service. The Justices, conceiving that they had no jurisdiction in the 
case, by reason of its not being within the Ist and 2nd sections of that 
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Act, declined to proceed, in order to afford the master an opportunity of 
bringing the question before this Court for adjudication. 

It is not disputed that the instrament is an indenture, or that it is in 
writing; although, perhaps, either might have been made a question of 
more validity than the one formal objection raised, namely—that the 
mother of the apprentice, in the instrument, is said to exeeute it in 
testimony of “ his” assent. This objection, we need hardly say, is quite 
untenable. It is obvious, from the context, that the mother executed the 
deed in token of her assent; and the mere clerical error, substituting the 
wrong gender in the possessive pronoun, is therefore of no im 
On the other points, there is nothing judicially before us to call for a 
decision. According to the affidavit, the instrament purports to be an 
indenture, and it might therefore, perhaps, be indented at any time, if 
indentation be essential. If the indenture be not wholly written, part 
being printed, we are of opinion that, notwithstanding the words (“legally 
bound by written indenture”) in the Act, the instrament would not 
thereby, even in cases within the second section, be rendered inoperative. 

There are, however, two substantial objections taken to the indenture. 
The mother who executed it is admitted to have been at the time a 
widow, and therefore entitled to execute any such deed, as the boy’s 
parent. But she does not thereby herself bind him apprentice ; nor does 
the instrument import that he is bound by himself and her jointly. The 
lad alone binds himself, and she assents to such binding. This, it was 
objected, is not what sec. 2 of the Act requires,—the words there being, 
“all apprentices legally bound by written indenture, by their parents or 
guardians, or other persons,” as thereinafter provided. The other objec- 
tion is that where, as sec. 1 requires the age of an apprentice to be above 
twelve years, the indenture does not state such age. 

There is nothing in the last objection. The first, however, would be a 
fatal one, if sec. 5 of the Act extended to such cases only as seem to have 
been contemplated by the second. But it was submitted by Mr. Brenan 
on behalf of the master, and we think correctly, that, whatever may have 
been intended by the Legislature, or whatever was their design in the Ist 
and 2nd sections, there is nothing in the Act to limit or restrict apprentice- 
ships; and that, consequently, the remaining sections extend to every case 
of legal apprenticeship, (the cases mentioned in sec. 9 excepted), however 
constituted. 

What was, in fact, the object of the second section, we are hardly pre- 
pared, nor is it necessary, now to determine. It is peculiarly worded, 
and leaves the question open to debate, not merely whether a “ written 
indenture” can be dispensed with in cases within that section, but what 
apprentices will be “legally bound,” and whether they can, by “their 
pnn or guardians” alone, be so bound. And if by any means legally 

und, the provision that they shall not afterwards leave their masters 
was unnecessary. The power of the Magistrates, in like manner, given 
by sec. 4, is left equally uncertain. Was it intended, for instance, that a 
lad, having no parent alive, or none resident in the Colony, or no parent or 
guardian who would act, or from lunacy or other such cause eould act, 
should not be able to bind himself? Or, where there is no parent or 
guardian, was it meant that, whether the lad consent or not, two Magis- 
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trates should have power to bind him? Be the cases, however, which 
these sections were framed to embrace, what they may, it appears to us 
that secs. 4 and 5 are not restricted to them, but include all cases of ap- 
prenticeship valid by any other law. 

The 8 Vic., No. 2, does not repeal any of the previous Acts regulating 
the law of master and apprentice, except as to the punishments provided 
for misbehaviour; and the 9 G. IV., No. 8, (the 4th sec. of which, it is 
clear, contemplates the existence of the ordinary law of apprenticeship in 
this Colony), is left untouched. The 4th and 5th sections, however, of 
8 Vic., No. 2, are in the most general words. They provide in terms for 
complaints against “any” apprentice; not merely “ any such apprentice 
as aforesaid,” —such, that is to say, as have been bound by written inden- 
ture by their parents or guardians, or two Magistrates, or were above 
twelve years of age when bound. If only such cases had been included, 
there would have been no means provided by law for punishing absconding 
or misbehaviour in cases falling within the 10 G. IV., No. 4, or the 5 W. 
IV. No. 3. 

By the law of England, we do not find that the express assent of a 
parent, previously declared, is essential to an apprenticeship. The father, 
indeed, or, after his death, the mother or a guardian duly appointed, has 
ordinarily the care and disposition of an infant’s person, and may there- 
fore, we presume, dissent from and repudiate any such contract, to which 
no assent at a or by implication, as by knowledge and acquiescence, 
or otherwise) 8 have been given. It has, however, repeatedly been 
decided that (subject, we conceive, to the powers of dissent and reclama- 
tion just mentioned) an infant may bind himself as an apprentice. We 
need not cite the cases to this effect, which are numerous. It will be 
sufficient to mention only R. v. Arundel, 5 M. & S., 257, and R. v. Great 
Wigston, 3 B. & C., 484, referred to by Mr. Brenan. On the other hand, 
& parent cannot by law bind out his child, (notwithstanding an authority 
in Com. Dig. to the contrary, title ‘“‘ Justices,” B. 55), without the consent 
of the child. This was resolved in R. v. Arnesby, 3 B. & A., 585. If, 
then, the important alteration was intended by the Act in question, sec. 2, 
that every binding must >} the parent, or guardian (if there be no 
parent), or that the infant need not be a concurring and executing part 
in such binding, the will of the Legislature should have been d, 
as to each case, in clear and unambiguous terms. 

For these several reasons, we are of opinion that the 5th sec. of the 8 
Vic., No. 2, under which the master in this case complained to the Justices, 
applied to the apprenticeship mentioned in the affidavits; and that, conse- 
quently, as the absconding in question was a new or continuing act, in 
respect of which there had been no previous adjudication, the Magistrates 
— to have proceeded to hear and determine the matter of such com- 
plaint. 


Bastard.—A Vic., No. 5.—Ez — a July 22, 1851. (Man- 
mus). 

A rule ntsi had been obtained, calling upon J. S. Dowliug and Edward 

Flood, Esquires, Justices of the Peace, to show cause why a writ of man- 

damus should not issue, commanding them to hear and determine a com- 
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plaint exhibited before them on the 29th January, 1851, against Jobn 
Gammie, for the support of his illegitimate child. 

It was contended by Mr. Hotroyp that the Justices had no jurisdiction. 
Il & 12 Vic., c. 43, s. 11, limits the making of the complaint to six 
calendar months from the time when the matter of such complaint arose ; 
and, as no limitation is mentioned in the 4 Vic., No. 5, it must fall within 
the rule laid down in the 11 & 12 Vic., c. 43. 

Mr. DarvaLi supported the rule. These applications are to the dis- 
cretion of the Court. An injury has been made out by the applicant, 
and a denial of justice by the Court below. Whether the Justices refused 
the application or dismissed the case, it is equally an injustice to the pre- 
sent applicant. A prima facie case was made out, which must be rebutted 
by showing that an order had been previously made. Mr. Darvall was 
then stopped by the Court. 

The Cuer Justice: As to the first objection, it cannot be sustained. 
As to the Deserted Wives aud Children’s Act, the desertion, as matter of 
complaint under the 7th section, arises de die in diem. The Magistrates 
may not have a retrospective jurisdiction beyond six months, but that 
arises on the supposition that the 11 & 12 Vic., c. 43, applies to the 4 
Vic., No. 5. I think, however, that the 11 & 12 Vic., c. 43, applies to 
cases where the cause of complaint arises and terminates the same day. 
In this case, one Magistrate says that there had been a previous order and 
that they had no jurisdiction; the other Magistrate says that there was no 
order, and that they had no jurisdiction ; and, if we had found that an order 
had been made, the Magistrates would have had no jurisdiction ; but no 
order has been shown to be in existence, and a primâ facie case has been 
made out sufficient for us to order a mandamus to go. 

Mr. Justice Dickinson and Mr. Justice TAERRY concurred. 

Rule absolute. 

In the course of the day, his Honor the Curer Justice expressed his 
surprise that parties, instead of proceeding by mandamus to command 
Justices of the Peace who refuse to do an act, should not apply to the 

Supreme Court under the 11 & 12 Vic., c. 44, s. 5. The course of pro- 
ceeding pointed out by this section of the Act would be more satisfactory 
to Magistrates and the parties concerned, and his Honor hoped that 
advantage would be taken of its provisions in cases where formerly a man- 
damus would be applied for. 


Baker.—6 W. IV., No. 1.—In Re Godfrey, September 1, 1857. 


A motion by rule nisi for a prohibition to restrain proceedings ona 
conviction under the Act 6 W. IV., No. 1. 

The Inspector of Weights and Measures, by a general warrant, had 
seized, in the appellant’s house, a number of loaves of bread, (turnovers), 
which turned out to be under weight, and the appellant had been fined £36. 
The grounds of the present motion were, that the evidence showed that 
the bread seized was fancy bread, within the meaning of the Act. 

Their Honors intimated that they would not trouble Counsel on the 
question of fact, whether the bread was fancy bread or not, because the Court 
did not decide, as a Court of Quarter Sessions, on facts where there was a 
conflict of testimony. The question then was, whether the Inspector was 
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properly authorized, and they were of opinion that such a general warrant 
as that under which he acted was good. The case Hutchins v. Reeves, 
9 M. & W., was decisive. (See “ Weights and Measures,” ante, p. 422). 





Bastard.—Ex Parte Bateman, October, 1854. 
It was held that in affiliation cases the defendant was a competent 
witness. 


Bastard.— Ex Parte Rose, July 21, 1859. 


The Curer Justice delivered the following judgment in this case :— 

This case, which is that of a motion for a mandamus, was heard before 
me in Chambers after the rising of the Court on Friday last, and the 
intervening days have afforded me an opportunity of looking into the 
authorities. 

The applicant, it appears, had complained to the Singleton Bench, under 
the Deserted Wives and Children’s Act of 1840, sections 7 and 8, that 
one Josephs—whom she alleged to be the father—had left an illegitimate 
child of hers without adequate means of support; but, as she swears, 
being without professional advice, she was not aware of the necessity of 
adducing some corroborative evidence as to the paternity, or that she 
could examine the defendant himself as a witness; and the case, in 
the absence of any such corroborating testimony, was dismissed. The 
complainant, however, shortly afterwards, being prepared with further 
evidence, again applied to the same Bench; when the Justices present, 
conceiving that the previous dismissal deprived them of jurisdiction, re- 
fused to entertain the matter. She thereupon appealed to the Supreme 
Court. 

The question appears, at first sight, to be a very easy one ; but it is not so. 
It was held in the case of the Justices of Buckinghamshire, 18 L. Jour. 
Mag. C. 114, (Bail Court, Erle, J.), that a decision in favor of the alleged 
father, on a complaint by the mother under the English Affiliation Sta- 
tutes, if on the merits, would be an answer to any second charge against the 
same person. But, in that case, a second application by the mother toa 
Bench of Magitrates, after the previous dismissal of a similar complaint, 
was held valid, and an order of affiliation made by them was sustained, 
because it had not been shown that such previous dismissal was on the 
merits. On the other hand, there are cases tending to show that ordi- 
narily a dismissal for deficiencies in the evidence is, in legal contemplation, 
a dismissal on the merits. So, in Brisby’s case, decided by the Criminal 
Court of Appeal shortly after that just cited, Baron Parke observes that, 
where Justices refuse to make an order of affiliation, other Justices may 
make such an order; but Mr. Justice Patteson doubted whether they 
could do so if the first complaint had been dismiased on the merits. The 
Court held, however, that a void order (which is tantamount to no order 
at all) will not prevent a second application, and the making of a valid 
order thereon. (1 Den. C. C.) Nevertheless, in the case of the Queen v. 
Machen, determined in the same year, the Court of Queen’s Bench deli- 
berately held—after time taken to consider—that a second application to 
Justices for an order of affiliation was maintainable, whether the previous 
dismissal was on the merits or not. (11 Q. B.) 

2L 
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It was argued before me that this decision depends on the peculiar 
provisions of the English enactments, from which our own, respecti 
affiliation orders, materially vary. But, although noticing the fact that 
the mother has by those enactments no appeal on a decision adverse to 
her, whereas the alleged father has an appeal if the decision be in her 
favor, the Court appears to me to have taken a more extended view of 
the question, and to have regarded dismissals generally by Justices, (in 
the case of orders, at all events, as distinguished from convictions), in the 
nature rather of non-suits,—after which a plaintiff may always come 
again when better prepared. The circumstance, that a defendant who is 
convicted or ordered to pay money has an appeal, but the complainant 
who fails has none, is not peculiar to the case of women seeking support 
for their children. In all the Statutes which I can remember, English or 
Colonial, an appeal is provided only in favour of defendants. The reason 
of the rule laid down in this last authority, therefore, (following, as it 
does, a decision in the time of Lord Hardwicke, not cited in the case before 
Mr. Justice Erle), is of universal application ; and indeed Lord Denman, 
in his judgment, expressly notices the inconvenience generally of repeated 
applications ; but meets the objection by showing that it was no greater 
in affiliation cases than in others in which, nevertheless, a second com- 
plaint might certainly be made. 

It is said, however, that “The Queen v. Machen" applies after all only 
to affiliation orders, and that there is a difference between the English 
and the Colonial enactments on that subject. My reply is, that I have 
looked into both, and that I discover no difference which can distinguish 
the cases on this point,—unless, indeed, favourably for the application. 
In our own Statutes, as in the English, if the mother’s complaint be dis- 
missed, she has no appeal. Her remedy seems to be, solely, by preferring 
a second complaint ; upon the hearing of which, however, the fact of the 
first dismissal will not be without weight. In neither series is there 
any provision made for an absolute adjudication by the Justices in favour 
of a party charged; but, in each, if an order be made against him, he 
ee appeal ; and a decision by the Appellate Tribunal, it would seem, is 
final. 

The difference alluded to by me is that which arises from Sir John 
Jervis’s Act respecting Summary Convictions and Orders, (the 11th and 
12th Vic., c. 43), introduced into this Colony by the Justices’ Act of 
1850. Now, that Act of 11 and 12 Victoria, I observe, does not extend 
to any proceeding under the English Affiliation Statutes. (See sect. 35). 
The reason for this exclusion was, probably, that by those Statutes very 
minute and special directions and forms had been provided, with which it 
was thought unnecessary, and perhaps inexpedient, to interfere. But, 
although the 35th section finds a place in our local code with the rest of 
the Statute thus bodily adopted, the exclusion is certainly not applicable, 
either in terms or in spirit, to proceedings under the Deserted Wives and 
Children’s Act, which is the Statute here in question. Assuming Sir John 
Jervis's Act, then, to govern all proceedings under our own affiliation law, 
I find in s. 14 a provision,—on which this Court has already had occasion 
to comment,—which appears to show that the Legislature took the same 
view of a dismissal by Justices which the Court of Queen’s Bench did in 
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Machen’s case the year following; for, by that section, the dismissal of 
a complaint or information seems clearly to be a bar only when followed 
bv a certificate ; which certificate the Magistrates may grant or refuse, as 
they think fit. 

Such was, in fact, our decision in the case of Ex parte Nixon, (under 
the Masters and Servants’ Act), on the 12th July, 1858. Where a matter 
has been fully heard, and all evidence reasonably attainable exhausted, 
and the facts appear clearly to be in favor of the accused, such a cer- 
tificate would properly be given. But I conceive that no Justices would 
feel called on to grant one where the case had broken down merel 
from an unforeseen difficulty, which may on a second occasion be —— 
In Ez parte Barr, 20th December, 1858, we held that the dismissal by 
the Magistrate, it being sworn that such dismissal was on the merits, 
was an anawer to any subsequent proceeding before Justices for the same 
matter. That, however, was not a case of summary jurisdiction, but of 
preliminary inquiry only; and, consequently, the 11 and 12 Vic., e. 43, 
8. 14, did not apply. 

1 may add that, in proceedings to compel the maintenance of a child, 
there seems to be an additional difficulty (in the absence, at least, of an 
express adjudication pegativing the paternity) in holding one dismissal 
to be a bar, namely, that each additional act or instance of neglect in the 
providing of that maintenance, where enforceable at all, forms in itself a 
new and distinct case. 

For the reasons thus assigned, I direct that the writ of mandamus 
applied for do issue. I make, of course, no order as to costs. 





Butchers —— Vic., No. 42.—Ex Parte Baird, July 31, 1856. 

An application for a writ of prohibition on behalf of Baird, convicted 
on an information for having (as alleged) slaughtered a calf on his pre- 
mises, not being a licensed slaughter-house under 13 Vic., No. 42, s. 3. 
It was objected that the evidence did not support the information, and that 
according to it the applicant was guilty (if of anything) of causing to be 
slaughtered, but not of slaughtering, as it stated that the servant-man 
slaughtered the beast; and as the section of the Act runs thus,—“ It 
shall not be lawful for any person to slaughter, or cause to be slaugh- 
tered,” &c. In the disjunctive, the charge of slaughtering could not be 
sustained. His Honor ruled that the prohibition must go, the objection 
being fatal, but without costs. 





Butchers (Licensed). —13 Vic., No. 15.— Ex Parte Cleeve,—tn Re the 
Justices of Sydney, October 14, 1852. 

This was a rule nisi for a prohibition, the object being to stay proceed- 
ings under a conviction (with a fine of £20, and five guineas costs) of the 
applicant, Mr. Cleeve, under the 6th section of the late Act for preventing 
the slaughtering of diseased cattle. 

The informer in this case had been the Inspector of Slaughter-houses, 
Mr. Oatley, whose evidence went to show that this carcase was dressed 
as for human food, although it was highly diseased, and although this fact 
must have been known to the man who slaughtered the animal. Seeing 
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this, he condemned the carcase to immediate destruction by fire in the 
ordinary way, and some hours afterwards it was so destroyed; but the 
same course was not taken with the spleen, which was set apart with the 
offal, under another enactment for regulating this kind of business, which 
allowed twenty-four hours for this purpose. By the evidence for the 
defence, it appeared that this was one of a lot of cattle believed to be 
uite sound. Mr. Cleeve was not present at the time the beast was 
slaughtered, nor until after its condemnation by Mr. Oatley. The actual 
butcher, a man named Tancred, denied that he had wholly dressed and 
repared the carcase like those which were for sale, but admitted that he 
partially done so, and did not disprove the statement that he knew, 
after he had killed the animal, of its being in a diseased state. 

The ground of the present application was, that the conviction was 
against evidence; but the case turned upon two points—first, whether, 
for the purposes of this particular Act, the spleen was to be considered as 
part of the carcase ; and, secondly, whether the owner or occupier of the 
slaughter-house was responsible for the act of his servant, even without 
proof of guilty knowledge. 

The Court held, that the decision of the Magistrates was right, 
according to the terms of this Act; the Legislature must be assumed to 
have intended that every part of a diseased animal which was slaughtered 
must be immediately destroyed by fire in the same manner as the remains 
of the entire animal were to be destroyed when it had died a natural death 
from the operation of this disease. it was equally clear that the owner 
or occupier of the slaughter-house was held answerable for the acts of his 
servants, unless he could prove that he had taken all necessary precaution 
for the prevention of these offences, such as that he had employed tho- 
roughly competent persons for the conduct of his business, and that he 
had given strict orders for the immediate destruction, in the manner 
required by law, of all animals killed there that should prove to have 
been diseased. The rule must therefore be discharged, and with costs— 
first, because costs had been asked for against the Magistrates; and, 
secondly, because the decision of the latter was entirely right. 





Carriages, Omnibus and Hackney-coach By-law.— Howard v. Moore, 
April 16, 1859. 

This was an appeal from a decision by a Judge in Chambers, sustaining 
a conviction before the Sydney Bench, under the Municipal By-laws 
for the regulation of omnibuses and hackney-coaches. By sec. 8 of these 
By-laws, it was provided that every licensed conductor should be compel- 
lable to wear an uniform and a badge. Sec. 12 made the proprietor 
responsible for the good conduct of the conductor, and for all penalties 
which such conductor might incur. Sec. 62 imposed penalties of from 
£10 to 10s. for breaches of these By-laws. The present appellant, an 
omnibus proprietor, had been proceeded against for the default of a con- 
ductor in his employment, who had committed a breach of sec. 8. 

The Court sustained the appeal. The offence was that of the conductor, 
not of the proprietor, and the former must be proceeded against. Until 


this had been done, and he had made default, the responsibility of the pro- 
prietor did not apply. 
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Carriages.—Ex Parte Blott v. Stubbs and another, April 16, 1859. 


This was an application for a prohibition to stay proceedings under a 
conviction before the Sydney Bench. The applicant had been convicted as 
an omnibus conductor under sec. 34 of the Corporation By-law for the 
regulation of omnibuses and hackney-carriages, which prohibited all 
drivers and conductors from “shouting” on Sundays. The information 
charged Blott that, being ‘a licensed conductor of a licensed omnibus,” 
he had shouted on a Sunday. The evidence was, that he was a “ licensed 
omnibus conductor,” and had called out “ Newtown” on a Sunday. 

Their Honors directed the prohihition to go. The information was 
properly drawn, and was properly sustained, except as to one point. 
Under the By-laws it was essential that the shouting should be on a licensed 
omnibus, and of this there was no evidence. The evidence amounted at 
best only to proof that Blott was a licensed omnibus conductor; but their 
Honors were inclined to think that the mode of proving the license either 
of the vehicle or its conductor should be that prescribed by sec. 59. 





Cattle Stealing.—17 Vic., No. 3.—The Queen v. Walker, October, 1853. 


Prisoner had been convicted of cattle stealing, upon evidence of the fol- 
lowing nature :— A hide was found in prisoner’s possession bearing a brand 
said to be that of Mr. Stewart, who was named in the information as the 
owner of the beast. The prisoner also gave contradictory accounts as 
to how the animal came into his possession. On the other hand, however, 
it appeared that six hundred head of cattle bearing the same brand had 
been sold to some other person or persons, and there was no positive 
evidence as to whether the animal to which this herd belonged had been 
one of Stewart's own herd, or one of the cattle which he had sold. The 

int raised was, that there was no sufficient evidence of the property in 

tewart to warrant the finding. 

The Court sustained the objection. There was not sufficient evidence 
to exclude a reasonable doubt as to the animal having been the property 
of Stewart, and the prisoner was consequently entitled to an acquittal 
under that information. The prisoner’s contradictory statements went to 
raise a strong presumption that the prisoner had stolen the beast from some 
one. ‘This, however, would not strengthen the proof as to its having been 
taken from Stewart’s herd, particularly as there was no evidence of loss. 
As therefore the prisoner ought not to have been convicted under this in- 
formation, he must be discharged forthwith. 





Cattle Stealing Prevention.—17 Vic., No.3.—In Re Application of Rusden 
for a Prohibition, 24th April, 1860. 

This was an application for a writ of prohibition to the Magistrates at 
Armidale, to stay all proceedings under an order made by them under the 
17 Vic., No. 3, for delivery of a horse. By this Act two Justices had 
power to direct the restoration of any animal shown to have been stolen 
within twelve months prior to the time of application on oath for such 
restoration. The applicant to the Armidale Bench had sworn to the right 
of ownership in the horse, but Rusden had positively denied the sale, and 
there was a dispute as to the right of ownership. The only question was 
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as to whether there was any evidence on which the order could be sus- 
tained; and, if not, whether there had been any such corruption or gross 
ignorance as would warrant the imposition of costs upon the Justices. 

Their Honors held that this injunction must go. From the evidence it 
was quite plain that Rusden had acted in a manner inconsistent with the 
fact of his having taken the horse antimo furand:; ani if he had taken 
the animal under the persuasion, even although erroneous, of its being his 
own property, the Magistrates had no jurisdiction under this Statute. 
The question then became one determinable by civil action. But the 
evidence was not so distinct as to negative the presumption of a bond fide 
belief on the part of the Magistrates that they were deciding rightly ; and 
there was no evidence whatever of any corruption or pertiality. The pro- 
hibition must therefore be granted without costs. 


Cattle Stealing, Disputed Ownership.— 17 Vic., No. 3.— The Queen v. 
Preston, April 25, 1857. 

This was an application for a writ of prohibition to set aside a conviction 
under 17 Vic., No. 3—the Act for the prevention of cattle stealing. The 
applicant had been sentenced to a penalty of £10 and costs for having a 
mare in his possession the property of one Nowlan, which he alleged he 
had purchased from Nowlan’s son. The ground of objection therefore was, 
that this was a mere case of disputed ownership, to which this Act was 
not meant to apply, the proper course being to proceed in trover. The 
answer to this objection was, that there was no evidence of the facts 
relied on but the statement of Preston himself. On the other hand, how- 
ever, this statement was not distinctly rebutted. The plain facts were these : 
Preston was an innkeeper, with whom the younger Nowlan had run up a 
grog score. He had taken from the latter the mare in question in par- 
- ment. The elder Nowlan claimed the animal, because he had cautioned 
all parties by advertisement from taking property from his son. Preston, 
however, not only refused to give it up, but resold it. 

The Court made the rule absolute. 

There was a second application for a writ of prohibition by the same 
defendant, Preston, arising out of a different transaction—a conviction 
under the same Statute for illegal possession of ten head of cattle. The 
point raised was, that the question, as in the former case, was one of di+ 
puted property only. The defendant claimed to hold possession under an 
agreement with one Hayes, and the main dispute was as to the identity of 
the animals. As to nine, the evidence showed that the question was really 
one of disputed ownership; but as to the ownership of a tenth animal, the 
evidence was positive. 

Their Honors set aside the conviction as to the nine animals, but upheld 


it as to the tenth, and made a proportionate reduction of the penalty and 
costs. 








Disorderly House.—See R. v. Rushton, post, “ Evidence.” 





Distillery (Licensed).—In Re Williams, August 28, 1858. 
Their Honors gave judgment in this case—an application for a prohi- 
bition against certain Justices at the Water Police Court, to stay all farther 
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proceedings under a conviction of the applicant, for having on his premises 
a still without being licensed. The Cmer Justice and Mr. Justice Dicx- 
INSON were of opinion that the prohibition must go. The conviction was 
clearly one under the Distillation Act, sec. 3; but the information here 
merely charged the defendant with keeping an unlicensed still, while the 
offence for which this section imposed a punishment was that of keeping 
an unlicensed still fur the purpose of distilling, rectifying, or compounding 
spirits. The use of the still in the manufacture of spirits was the gravamen 
of the offence, and should have been distinctly charged. The mere keeping 
of the still for innocent purposes—such, for instance, as the temporary 
possession of it by the manufacturer, or its use to distil salt water into 
fresh—would be no offence under this Act; and there was no averment 
in the information to negative either of these presumptions. It might 
have been that the framers of the Act and the Legislature had intended to 
make the mere keeping of an unlicensed still an offence, but in no part of 
the Act, reading and construing each part in reference to the whole, could 
this intention be discovered. Their Honors went through the various 
clauses and schedules of the Act sertatim, to show that it must be inter- 
preted as an Act against the unlawful manufacture of spirits, and that it 
was the keeping of a still for this use only which would constitute an 
offence punishable under the third section. 

Mr. Justice THERRY was of opinion that the Act was intended to pre- 
vent unlawful and unlicensed distillation in any shape or upon any pretence, 
and that the mere fact of possessing an unlicensed still should be held 
sufficient prima facie evidence of an intention to use it unlawfully. Con- 
sequently, that it was sufficient to allege and prove this possession. If 
there was not this prima facie assumption, the whole object of the Statute 
would be defeated, as any person in whose possession a still was found 
would only have to say that he kept it for distilling fresh water from salt. 





Distress,—Rent and Replevin Act.—Ex Parte Cockburn, July 30, 1847. 


The following is the judgment of the Cater Justice in this case :— 

This is an application, in Chambers, for a prohibition under the Justices’ 
Act of 1850, to test the legality of a conviction of the defendant undor 
the Rent and Replevin Act of 1851, sec. 22. It is by that section enacted, 
that any bailiff (or person acting as such) distraining for rent who shall 
charge more for any distress than is authorized by the Act, shall be liable 
to a penalty not exceeding fifty pounds, to be recovered in a summary way 
by the party aggrieved before two Justices. The Act contains no provi- 
sion for recovery of the penalty, or for the mode of proceeding in respect 
thereof. But, by the “ Summary Proceedings Act of 1835,” power is given 
to the convicting Justices, in all cases where no particular mode is 
directed, to cause the penalty and the costa attending the conviction to be 
levied by distress ; and, if there be no sufficient distress, then any Justice 
may commit the offender to gaol for a specified time, varying according to 
the amount of the penalty. (See 5 W. IV., No. 22, ante, pp. 243, 244). 

The defendant in this case, being employed as a bailiff to diatrain on 
the goods of one Graham for rent due by him, charged an extra guinea 
for his trouble, alleging that it was exclusively for extra work under- 
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taken by him, and not for making the distress. Graham, however, pro- 
secuted the defendant for the overcharge, and the Justice fined him twenty 
pounds, with two guineas costs, and ordered that, in default of immediate 
payment of those sums, the defendant should be imprisoned for the space 
of one month. He thereupon obtained an order nis: for a prohibition on 
the following objections:—I1st, That the information did not specify the 
amount of rent, nor the place where the distress was taken. 2nd, That 
the amount of fee charged was not specified either in the information or 
conviction. 3rd, That the conviction adjudged imprisonment as well for 
the costs as for the penalty. There was another objection taken, but 
admitted on the argument to be untenable. 

I am of opinion that it was not necessary to specify the amount of rent, 
or of the fee charged. It is sufficient, I conceive, to allege, as in the con- 
viction, that the defendant distrained as a bailiff, and that he charged more 
for such distress than was authorized by the Statute. In point of fact, 
there was on the evidence no doubt of the overcharge, if the excess was 
not for extra labour performed at Graham’s request. The circumstances 
which showed the fact of overcharge, or that less was legally payable, 
need not to have appeared in the conviction, and therefore certainly not in 
the information. I think it sufficient to say, on this point, that the cases 
to which I was referred, cited in Paley on Convictions, 4th ed., 173 to 180, 
do not apply. There was here no legal result or legal question to be ascer- 
tained. The question of excessive charge depended merely on this— 
what was the amount of the levy? As to the next objection, the place of 
the distress, though not stated in the information, is specified in the con- 
viction. But, if either of these objections had been sustainable, I should 
have allowed the conviction to be amended, under the powers conferred by 
the Justices’ Act. 

If the Justices had power to award imprisonment at all, in and by the 
conviction, I am clearly of opinion that they had the power equally in 
respect of the costs as of the adjudged penalty. The case relied upon 
for the defendant of the Queen v. Barton, 13 Q. B., 389, does not apply. 
It was clear in that case that the offender was to be put into the stocks by 
way of punishment, unless he should previously pay the fine; for such 
was the express provision of the Statute by which the fine was imposed. 
To inflict that punishment, therefore, in respect also of the non-payment of 
the costs, (which themselves were first given by a subsequeut Statute), was 
manifestly illegal. In the present case, however, the Act which created 
the offence provides for no punishment other than the fine; and the 
imprisonment, if authorized at all, is plainly a mere mode of recovering 
that fine ; for, on payment thereof, and of the costs, the defendant would 
be entitled to his discharge. But, in Barton’s case, the Statute impoces 
the punishment of the stocks absolutely in lieu of the pecuniary penalty, 
and in lieu of that alone. 

The specific objections to this conviction therefore fail. It is neverthe- 
less very difficult to see that any adjudication whatever of imprisonment, 
on the face of the conviction, either for the costs or the fine, is warranted. 
Jervis’s Summary Proceedings Act, adopted by the Justices’ Act of 1350, 
does not repeal the Summary Proceedings Act of 1835. But, by the 
latter Statute, this conviction could not be supported ; for, in the first place, 
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the defendant is by that Act allowed one week to pay the fine, and the 
adjudication of imprisonment can only be after the return of the warrant 
of distress. This appears clearly by the words of the first section, and 
by the form of conviction given in the schedule. The conviction, in the 
present case, however, adjudges the quantum of imprisonment at once, 
and directs both fine and costs to be paid forthwith. Under what enact- 
ment, then, can that important part of the conviction be sustained ? It is 
much to be regretted that the point should admit of any doubt ; for almost 
every conviction, I believe, is drawn up in the same manner. But Jer- 
viss Act, admirable as it is for comprehensiveness, is so elaborate in 
structure as not to be very intelligible in all its parts, and I sadly fear 
that some of its provisions have been misunderstood. The 17th section 
may perhaps be relied on. By that section it is made lawful for Justices 
to draw up their conviction in such one of three Forms (given in a sche- 
dule) as shall be applicable to the case. In ene of these Forms there is 
an adjudication of imprisonment in default of sufficient distress, and there 
is a previous adjudication of distress in default of payment of either the 
fine or the costs. But the question is, what makes that Form applicable 
to a case like the present? The schedule professes to supply a Form 
only, and nothing more; it contains no enactment, nor does the 17th 
section, conferring the power of distress or the power of imprisonment. 
Both are important powers, and cannot be attributed to any tribunal with- 
out express words, or necessary and unavoidable intendment. 

It seeins clear to me that the schedule alone was not considered by the 
Legislature as conveying any power beyond that of using a prescribed 
Form in the exercise of existing powers. In sec. 18 power is given to 
award costs to the prosecutor ; which costs are to be specified in the econ- 
viction, and shall be recoverable in the same manner as the penalty. 
By s. 19, provision is made for the issuing and execution of warrants of 
distress in cases where, by the Statute authorizing the conviction, the 
penalty may be levied by distress, or where, by such Statute, no mode of 
recovering the penalty is provided. But, if the defendant states that 
he haa no goods, or the Justices think that a distress warrant would be 
ruinous, then he may be imprisoned for such time and in such manner as 
he might have been by law in case such a warrant had been issued, and 
no goods been found thereunder. So, by s. 21, if the warrant of distress 
be returned nulla bona, a warrant of committal to goal may be issued, 
directing imprisonment for such time and in such manner as is direeted 
by the Statute authorizing the conviction. Again, by s. 22, provision is 
made for the specific imprisonment of offenders, where the Statute creating 
the offence has authorized the issue of a distreas warrant, but has supplied 
no further remedy. But here, as has been seen, the Rent and Replevin 
Act has not authorized the issue of a distress warrant; so that, although 
under s. 19 such a warrant might issue, no ulterior process seems to be 
provided for. Lastly, by s. 23, warrants of commitment are provided for 
in cases where a Statute directs the imprisonment in the first instance, on 
non-payment of fine. 

All these enactments appear to me to show that neither the remedy of 
distress nor of imprisonment was created by the schedule, or bv s. 17, 
referring thereto; but that the schedule was inteaded only to indicate a 
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Form to be used where those powers had already been given—that ix, 
either by the Statute which created the offence, or by some other Statute 
equally applicable. If this be not the true construction of s. 17 and the 
schedule, what is to be the limit of the term of imprisonment, there left 
blank ? It never surely can be supposed that, in default of sufficient distress, 
a power of unlimited imprisonment was given. Again, when is the in- 
prisonment to be with hard labour, and when without? There is nothing 
in Jervis’s Act to determine these questions. 

It will be observed that I am not now considering the question whether 
Justices have power to issue a distress warrant, or to imprison the defen- 
dant should that process prove ineffectual; but, simply, whether they can 
(except where some Statute expressly authorizes it) direct imprisonment 
by the conviction, and before the issue of any such warrant. I am of 
Opinion, for the reasons given, that the convicting Justices have (except 
as aforesaid) no such power. It is not conferred, I think, by Jervis’s 
Summary Proceedings Act. I cannot see that the power is conferred, in 
a case like the present, by any other Statute. The conviction of Cockburn, 
therefore, in respect of its directing prospectively eee as well 
as the issue of a distress warrant, is, in my opinion, bad. In directing the 
latter, the conviction appears to me to be simply inoperative ; for the 
remedy by distress, created either by the Statute authorizing the convic- 
tion, or (as here) by s. 19 of Jervis’s Act, receives neither efficacy nor 
strength from such a direction. It may be proper in point of form, as 
introductory to the award of imprisonment; but is not proper, I con- 
ceive, where (as here) the convicting Juatices cannot award imprisonment. 
So, as it strikes me, it is unnecessary to award that the fine shall be paid 
forthwith ; for, where the Act of 1835 does not give a week’s credit, the 
money is payable immediately as a matter of course. 

If I am wrong in these conclusions, the sooner the point shall be raised 
for more solemn argument and decision by the full Court, the better for 
the Magistracy and the public. If, on the contrary, my corclusion be 
right, some amendment of the Summary Proceedings Act should, without 
delay, be sought from the Legislature. In the meantime, the Act of 
1835—if the Form of conviction, and mode of proceeding thereupon, pre- 
scribed by that Act be followed—may perhaps be found efficacious; or 
the remedy of distress alone, given by s. 19 of Jervis’s Act, may possibly, 
in the majority of cases, suffice. 

The conviction appears to me to be faulty also in not distinctly showing 
that Graham was the prosecutor,—he being the party aggrieved, and there 
fore the person entitled by the Act to “ recover” the penalty. But, as the 
fact of his being the prosecutor appears on the evidence, and may be col- 
lected from the award of costs to him by the conviction, I have no difficulty 
in allowing the record to be amended, by inserting an allegation that 
Graham was the party aggrieved and prosecutor. 

I am further of opinion that an amendment should be allowed under sec. 
10 of the Justices’ Act of 1853, by striking out the award of imprison- 
ment and of a distress warrant. It appears that in fact the fine and costs 
have been already paid, so that neither of those alternatives is now of any 
importance. I think, therefore, that “ consistently with the merits of the 
case,” the error in question may be corrected; and I direct it, on payment 
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by the prosecutor of five pounds towards the costs of this proceeding, to be 
corrected accordingly. If that amount be not paid within one week, the 
prohibition will issue, with an order for the return of the fine and the pro- 
secutor’s costs forthwith. 

One other point remains to be noticed. It was objected, on the first 
hearing of this case before Mr. Justice TuErry, that the defendant had 
become insolvent, and could have no right therefore to a return of the fine 
and costs ; whence it was argued that his assignee ought to be a party to 
this proceeding. [am not of that opinion. But, practically, the point 
now is of little moment. Should the assignee think fit to demand the 
money upon the quashing of this conviction, there is nothing expressed 
here which can prevent his so doing. | 





Evidence, Identity.—The Queen v. Abbott, October 25, 1854. 


This was an objection to a conviction for assault, said to have been made 
on one John Connor, and there was no evidence that this person’s name 
was such, except that he had made no objection to being so designated. 
The question was, whether this proof of identity was sufficient. Their 
Honors held that it was not so, and that the conviction being therefore 
unsustainable, the prisoner must be discharged. 


Evidence.—The Queen v. John Rushton, October 25, 1859. 


This was a special case from the Quarter Sessions, to determine a 
question of law arising out of the conviction of one John Rushton for 
keeping a disorderly house. 

Mr. Justice Dickinson now delivered the judgment of the Court herein 
as follows :— 

In this case the point for decision was, whether the evidence proved the 
defendant to be the manager of the houses, or was merely the landlord of 
them. It is clear that, if he was only the landlord, the conviction cannot 
be sustained. Mr. Mitrorp, for the defendant, contended that it was equally 
consistent with the facts proved that the defendant was landlord as that he 
was manager of the house, and that, as both conclusions followed from the 
evidence, it proved neither of them, and therefore that the Jury should 
have been directed that there was no case against the defendant. It is 
certainly laid down that, in cases of circumstantial evidence, the conclusion 
drawn from the premises assigned as its basis must satisfactorily explain 
and account for all the facts, to the exclusion of every other reasonable 
solution. (Wells on Circumstantial Evidence, Ed. 1, p. 187—8). 

We are of opinion that this is a rule applicable only to an inquiry as to 
who was the perpetrator of an act in a case where there is no direct evidence 
as to who was the delinquent, and the guilt of the accused is a matter of 
inference only, from circumstances distinctly proved. In such a case, As 
use the language of Mr. Justice BYLEs, in the case of Jones, reported in the 
Empire last week), “ the circumstances are like silent witnesses pointing to 
the accused; but, if they point in more directions than one, they establish 
no legitimate conclusion.” But in this case the evidence is direct that the 
defendant did and said certain things, from which the nature of his relation 
to the house wherein the girls lived was as fairly inferrible by the Jury 
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as his intent, had he been indicted for wounding with intent to do grievous 
bodily harm, would have been upon proof that he had wounded another in 
a struggle, though the evidence might be consistent alike with his guilt 
and with his wounding in lawful self-defence. We are of opinion that 
there was ample evidence for the Jury to decide that the defendant acted 
in the management of the house, and a conclusion that he was only the 
landlord cannot be reasonably deduced from the evidence. ‘The demands 
for money, and the injunctions on the females to procure it, are clearly 
evidence that the defendant was the landlord; but his apprehensions 
about the constable seeing him take the money, and his telling the officer, 
“ You know I don’t keep the house, but, as it is a nuisance, I have shifted 
the girls this morning,” are, we think, strong evidence that he exercised a 
control over the females, though he lived in a different house. His fear of 
legal proceedings, and his expression “ I have shifted the girls,” appear 
to us to warrant the Jury’s conclusion that he was the manager of the 
house in which the women lived. We are of opinion, therefore, that the 
conviction must be upheld. 





False Pretences.—The Queen v. Hatness, October 26, 1859. 


This was a special case for the epinion of the Court, under the Act 
giving power for the reservation of legal points in Crown cases. The 
ATTOKNEY-GENERAL supported the conviction; Mr. BLAKE appeared for 
the prisoner. 

The case stated that the defendant was indicted for obtaining money under 
false pretences. It appeared in evidence that the defendant owed a small 
sum of money to a tradesman, and in payment thereof gave him, on a day 
in July, 1858, a post-dated cheque on the Commercial Bank. The 
defendant had no funds in the Bank when he gave the cheque, or on the 
day of its date. He had, however, had an account at the Bank, but had 
no funds since the Ist May, 1858. The defendant was found guilty, and 
sentenced to three years’ hard labour on the roads, &e. After sentence, 
Mr. Brake asked the presiding Judge (Mr. Justice DICKINSON) to reserve 
for the Court this question, “ Can the conviction be sustained for obtaining 
money under the false pretence of an existing fact?” 

The preliminary objection was first argued, that the Court only having 
power under the Sfatute to reserve a special case on points raised during 
the trial, the objection in the present case, having been raised after sen- 
tence had been passed and the trial ended, was taken too late. 

Their Honors held that the objection was not taken in time to give the 
Court jurisdiction under the Act; but, before the Act, it was the practice 
of the Judges in consultation to consider any points raised, for the purpose 
of deciding what recommendation they could make to the Government as 
to the granting of a pardon. Their Honors would now, as in consulta- 
tion, be willing to hear counsel. 

After Mr. Buake’s argument, however, the Carer Justice said that 
the case was too plain for the Court to require any argument from the 
ATTORNEY-GENERAL. The case of the King v. Harpur was not distinguish- 
able from the present. In this case there was a person, who had no 
account with the Bank, whose account had been closed, and who had no 
reason to suppose that it would be re-opened, drawing a cheque and 
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receiving money for it. The fraud must depend upon the condition and 
state of the man’s mind, as shown by the existing state of facts. The 
test was, whether there was a false pretence of the state of facts raising 
expectation in the mind of the recipient. It was not necessary that any- 
thing should be said. There was the case of the young man who, not 
being a student, went into a tradesman’s shop in Oxford in a student’s 
cap and gown, and who, without saying that he belonged to any college, 
obtained goods. There there was a false pretence, and the man was pro- 
perly convicted. That in this case the prisoner said nothing when he 
gave the cheque, his Honor considered one of the strongest circumstances 
against him, from the facts proved. The prisoner did by his conduct 
represent that there was a state of things existing whereby the cheque 
was a good and valid order for money, when such a state of circumstances 
did not exist; and that was a fraud within the meaning of the Statute. 

Mr. Justice Dickinson said that the law presumed that every person 
intended the natural consequences of his own acts. From the state of 
things represented by the prisoner’s acts, the tradesman was led to think 
that he was getting an order of the value of £6. No such state of things 
really existed. All the transactions of the prisoner with the Bank were 
finished and closed up. The case of Rex v. Harpur was exactly in point. 
The evidence here was sufficient to warrant the verdict, and their Honors 
could not recommend the prisoner for a pardon. 





Gaming House.—14 Vic., No. 9.—R. v. Butterworth, February 21, 1851. 
[Reported in Nichol's Justice). 


The prisoner, one Butterworth, had been convicted, on Ist February, 
1851, of keeping a common gaming-house in the town of Windsor, in 
violation of the provisions of 14 Vic., No. 9, sec. 1, and sentenced to be 
imprisoned in Parramatta Gaol and kept to hard labour for a period of three 
calendar months. A writ of Habeas Corpus having been granted, the 
prisoner was brought up before his Honor the Cuter Justice, in Chambers, 
on the 21st of the same montb. 

Sir ALFRED STEPHEN, C. J., gave judgment as follows :— 

“I have considered the objections to the conviction and commitment 
in this case, in connection with the Act 14 Vic., No. 9, and the decisions 
on the subject of gaming and common gaming-houses, as also in connec- 
tion with the Gaol Act, and Schedule thereto, and the following is my 
judgment on the several points :— 

“The 14 Vic., No. 9, appears to be only a copy of the recent English 
Gaming Act, but it is, nevertheless, one of the most perplexing enact- 
ments I ever read. Its provisions, therefore, are very difficult to be 
understood, and the cases under the previous Statutes (I have seen none 
under the new law) do not afford any guide. It is quite possible, there- 
fore, that a different opinion may be formed as to the true construction of 
this confused piece of legislation; and for this reason, as the subject is 
important, it may be desirable to obtain at an early day the decision of 
the full Court upon it. 

“ It does not appear by the warrant or the conviction that Butterworth 
was a person ‘found’ in a gaming-house, or ‘ brought before’ the Justices 
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under a search warrant; and it is not stated, nor is it the fact, that he 
was convicted on any ‘information’ laid before them. But, by the depo- 
sitions and other proceedings before me, it appears that he was so found 
and brought; and therefore, in my opinion, (on the best consideration I 
can give the Act, more particularly in its first section), it was not necessary 
for the prosecutor to proceed by information. Consequently, I should 
allow the conviction to be now amended, (under the late Act, 14 Vic., No. 
43, sec. 9), by inserting therein the facts in question, were it not that 
there is another defect presently to be mentioned, which no amendment in 
my power to authorize could remedy. 

p “ I think nothing of the objection respecting the substitution of Butter- 
worth’s name for Freeman’s in the search warrant. The substitutics 
operated nothing, for the warrant had then already done its work. Neither 
was it necessary in the search warrant, or in the complaint and information 
on which it issued, to mention any name. That information, on the other 
hand, was not one which could have supported any conviction, because it 
was merely the initiatory step for procuring the search warrant; and it 
was for that purpose (I may observe in passing) unnecessarily positive, 
since the Act only requires reasonable suspicion and common report te 
justify such a warrant. 

“ Whether the keeper of a gaming-house could be convicted unde 
14 Vic., No. 9, in any case where no search warrant had previously issued, 
is (on the peculiar wording of this enactment) a very doubtful questice. 
I am not bound, however, to give any opinion on that point. He would 
still be open to prosecution at the Common Law. 

‘“‘ Notwithstanding the difficulty introduced by the use of the words 
‘unlawful game,’ in ss. 2 and 4, I am of opinion that a ‘ common gaming- 
house’ is one in which games are commonly played with cards, dice, balls, 
or other implements ordinarily used in gaming, whether such games be in 
themselves unlawful or not,—such games being played not merely for the 
recreation of the keeper or his family, and being played ‘habitually’ 
or ‘very frequently’; and I think it immaterial, if so played, whether 
they be for any stake or wager or not. By sec. 3, no proof of playing 
for a stake or wager is required. There is nothing said, as in sec. 4, 
about prima facie proof. And inthis same sec. 4, the finding of any such 
cards, dice, or balls upon a search warrant, as here, is evidence (till the 
contrary be shown) that the house was, in fact, a common gaming-house. 

“ The point is one, however, I admit, of great doubt. Sec. 3 
seem, moreover, not to apply to the present case; because Butterworth 
was not prosecuted on indictment or ‘information,’ as already observed. 
But as balls are expressly called implements of gaming, and as I can fioi 
no definition of what is an ‘unlawful’ game, (for all playing is gaming, ot 
not, according to circumstances, and gaming becomes then only unlawfel 
in the individual playing (except in ‘a common gaming house ') when i 
is for excessive stakes, or otherwise than boné fide for recreation), I thick 
that the unlawfulness of the game in itself at which the parties played ia 
this case was not a question for inquiry. Why the words ‘unlawfe 
game’ were introduced, I confess that I cannot understand. A solutie 
may be found, perhaps, on some future occasion. 

“The only remaining objection, therefore, is that which respects the 
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particular gaol to which Butterworth has been committed ; and this, how- 
ever irrespective it may be of the merits of the case, I am of opinion, cannot 
be got over. The Gaming Act requires that the commitment shall be to 
the nearest gaol. The offence, if committed at all, was committed in 
Windsor, and the conviction was in Windsor. Now, by the Gaol Act, 
(of which we are of course bound to have knowledge), there is a public 
gaol established at Windsor. There is no power given by the Act to dis- 
continue any gaol so established. The Governor may appoint new gaols, 
but no power is given him to abolish any of the existing gaols. Now, it 
is suggested, and the fact may be so, that there are no officers at the 
Windsor gaol, and that, practically, it has been abolished by the discon- 
tinuance of the building for gaol purposes. But, supposing all this to be 
true, (of which I have no knowledge whatever), the Magistrates should 
have made it appear distinctly on the proceedings, and have stated that in 
truth Parramatta was the ‘nearest’ gaol. Possibly this might have 
removed the objection. I do not say that it would, for the point requires 
consideration. The Legislature has, by express enactment, established 
a gaol at Windsor, and has never by any other enactment abolished 
that gaol. Can the Judges hold, in such a state of things, that merely 
because there is no actual gaol establishment there, a man can be sent to 
the ‘next nearest’ gaol? Had the Windsor gaol been burned, or other- 
wise made non-existent, the ‘ nearest’ gaol would have been Parramatta, 
doubtless. But whether the absence of officers deprives the building of 
its character as a gaol, that character having been assigned to it by an 
ress enactment still in force, I do very much question. 

“ It is sufficient to say, however, at present, that the necessary facts to 
raise that question are not before me. The prisoner, therefore, must be 
discharged.” 


Gaming House.—14 Vic., No. 9.—In Re Cullen. 


In this case, James Cullen the younger and seven others had been 
convicted, being found in the room (kept by Butterworth, as stated in last 
case) where gambling was going on, without lawful excuse. An applica- 
tion for a writ of prohibition was made on several grounds, but those 
relied on were—Ist, That there was no information or complaint on oath 
before the said Justices to warrant or support the conviction; 2nd, That 
Cullen and the others were not summoned before the said Justices, and 
that the said proceedings against them were had and taken without their 
having been summoned to appear before the said Justices; and 3rd, That 
Cullen and the others were called upon to plead severally, and did plead 
not guilty, and that the evidence was taken upon the issue so then 
joined ; but that the witnesses said to have been examined upon the said 
issue, and upon whose evidence they were convicted, were sworn and 
examined as witnesses against Cullen and the others jointly. 

Sir ALFRED STEPHEN, C. J., gave judgment as follows :— 

‘‘This was an application under the 12th clause of the Act of Council, 
14 Vic., No. 43, for a prohibition. The defendants had been convicted 
of a breach of the Ist section of the 14 Vic., No. 9, called the Games 
and Wagers Act, for being found in a certain common gaming-house. 
The offence of the keeper of the gaming-house was punishable on a sum- 
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mary conviction, by the infliction of a penalty or the committal of the 
offender to the nearest gaol, and all the parties were liable to be appre- 
hended under warrant. The principal might be taken before the Justices, 
and punished as therein directed; but, with reference to the persons found 
in a gaming-house, it did not appear from the Act that they were to be 
taken before a Magistrate and there dealt with; therefore it became 
necessary to look at the 10th clause, which described the manner in which 
proceedings should be taken for the recovery of penalties. That clanse 
directed ‘that in all matters not specifically provided for’ i 

should be taken as directed by the Summary Jurisdiction Act, 5 W. IV. 
No. 22, now altered by the recently adopted Act of Parliament, 11 and 
12 Vic., c. 43, s. 1, which required an information and summons. The 
Judges were of opinion that, as this provision had not been complied with, 
the rule for a prohibition must be made absolute. Another point argued 
by Mr. Hotroyp was, that, the offences being several, the defendants had 
been jointly convicted. It was true that several convictions had been 
subsequently drawn up, but there was but one charge made against all 
the defendants, one set of depositions taken, and one adjudication. It was 
improper that all the defendants should have been tried together, as one 
might otherwise have given evidence for the other. The Court had 
upheld the same principle before, in the case of Mr. Lawson’s Chinese, 
brought before the Judges by Habeas Corpus, and the legality of that 
decision could not be doubted. The Court directed the writ of prohibition 
to issue, and, in the meantime, all farther proceedings upon the convictions 
to be stayed.” 


Gaming Houses, Games and Wagers.—14 Vic., No. 9.—The Queen rv. 
Dixon, alias Rogers, July 1, 1853. 

Mr. Foster moved to make absolute a rule nisi, calling upon the Police 
Magistrate, and two other Justices who acted with him (Messrs. Huntley 
and Chambers) in convicting defendant of being in a gambling-house in 
King-street, to show cause why they should not be restrained by prohibi- 
tion from proceeding further under this conviction, and why the same 
should not be quashed. 

The Soictror-GENERAL applied for a postponement of this case, being 
(he stated) unprepared to argue it without time for further consideration. 
The applicant had been convicted on the 14th June last, but had not made 
his application to the Court until the 25th, thus taking eleven days to 
prepare his case and instruct Counsel. The applicant, having been con- 
victed by a Court of competent jurisdiction, must be supposed prind 
Jacie to be guilty ; and, under such circumstances, the fact of his being in 
prison ought not to warrant the hurrying on of this case in such a manner 
as that the Magistrates and the Crown should be unprepared to argue the 
points which the convicted person had caused to be raised. 

Mr. C. H. Cuamspers, one of the convicting Magistrates, joined in this 
application for a postponement, repeating the argument, that the applicants 
must, for the present, be presumed to be guilty, and contending that, f 
Magistrates could thus summarily and without time for preparation be 
called upon to answer some twenty technical objections, the interests of 
the public must suffer. 
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Mr. Foster insisted upon his right, under the rule of Court, to press 
the cases. 

The SOLICITOR-GENERAL then proceeded to go through the notice, the 
depositions, &c. The case of the applicant was one among several pro- 
secutions which followed the discovery of the King-street gaming-house. 
The grounds of the present application were very numerous, and all of a 
technical nature, having reference to errors and irregularities, or alleged 
errors and irregularities, in the proceedings. Their substance was, that 
there had been no definite charge as to whether Rogers was accused of 
acting in the management of a gaming-house, or simply of being present 
there, although he was convicted of the former offence, and sentenced 
under it to four months’ imprisonment with hard labour; and that there 
had been various irregularities, as well in the course of the proceedings as 
in their initiation and close, and that the evidence did not warrant this 
conviction. There had been no written information nor summons, but the 
party was apprehended and bailed, and on his subsequent appearance pro- 
ceedings were at once gone into, in the course of which his legal adviser 
was told in open Court, by the prosecuting Attorney, what was the charge 
upon which a conviction was sought for. This, it was contended, was 
sufficient, and the evidence commented upon in detail to show that it suffi- 
ciently maintained the charge alluded to, and that the decision of the 
Magistrates ought not to be disturbed. 

Their Honors were of opinion that the rule in this case must be dis- 
charged. Admitting, for argument sake, that the warrant and all the 
preliminary proceedings had been as irregular as was alleged, all this 
irregularity was waived when defendant, being asked whether he had any- 
thing to urge why he should not be convicted of this offence, replied in 
the affirmative, and proceeded to go into the case. Here was evidence to 
substantiate this charge, and the conviction, being thus maintainable, could 
not be destroyed by a mere mis-recital in the statement of offence whenever 
the Magistrates had taken evidence and pronounced a decision. Their 
Honors consequently directed that the amendment should be made, and 
that the rale should be discharged ; but that, as the proceedings had been 
so drawn as to invite discussion, it should be discharged without costs. 





Gaming.—14 Vic., No. 9.—The Queen v. Gaynor, October 26, 1860. 


To Justice Wise delivered the judgment of the Court in this case as 
follows :— 

This was an application for a prohibition made by Mr. STEPHEN, against 
which Mr. Isaacs and Mr. BUTLER showed cause. 

The application was apparently under the Justices’ Acts, 1850 and 1858, 
bnt, upon the objection being taken by Mr. BUTLER that the ATTORNEY- 
GENERAL was entitled to notice, because the Crown was interested in a 
moiety of the penalty, we held that the application could not be maintained 
under the Statute. 

Mr. Srepuen then claimed to treat it as an application for a prohibition 
at Common Law, as was done in Williams's case in 1858. 

We are of opinion that the Common Law right of prohibition is not 
taken away by the Statute, which gives a cumulative — partly in the 
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nature of an appeal, and partly in the nature of a probibition. It appears 
from the affidavits that the proceedings complained of are not yet con- 
cluded, no formal conviction having been drawn up or fine enforced ; and, 
without giving any opinion whether this writ would lie where the party 
convicted was under sentence, we are of opinion that the prohibition is in 
time in the present instance. 

The question, then, for our determination is, whether, under 14 Vic., 
No. 9, a person can be convicted summarily of the offence of being in a 
gaming-house, if that house has not been entered under a warrant granted 
as provided for by the Statute. 

ow, a8 no offence can be the subject of a summary conviction except 
by a special Statute, the question depends upon the proper construction of 
the first section of the Act already referred to. As has been often stated, 
the leading rule for the interpretation of Statutes is to adhere to the ordi- 
nary meaning of the words used, and to the grammatical construction, 
unless that is at variance with the intention of the Legislature, to be col- 
lected from the Statute itself, or leads to any manifest absurdity and 

ugnance. 

Applying this rule to the earlier part of the first section, we have come 
to the opinion that the keeper of a gaming-house is not liable to the 
penalties imposed by that section unless the house has been entered by a 
warrant, 

The Statute does not enact, as the marginal note (which is no part of 
the Statute) alleges “ that the owner or keeper of a gaming-house shall be 
liable,” but that the owner or keeper of the said gaming house ; and that, 
on the conviction of any such offender, all the moneys, &c., seized as 
aforesaid shall be forfeited to Her Majesty, and every person found in 
such house shall be liable to a penalty. 

“The said gaming-house”’ are plainly words of reference, and the 
early part of the section empowered any Justice, upon complaint on oath 
that there is reason to suspect any house, &c., to be kept or used as a 
common gaming-house, and that it is commonly reported, and believed by 
the deponent, so to be, to give authority by special warrant to any con- 
stable, &c., to enter into such house, &c., and to arrest all such persons 
found therein, and to seize all tables, &c., found in such house, and to seize 
all moneys, &c., found therein. 

The owner liable to conviction, therefore, is the owner of a house 
entered under that warrant, the Legislature not unreasonably requiring 
that there shall be the oath of some person before the large powers given 
by the Act could be exercised, or the heavy fine inflicted. 

It is evident that the forfeiture of the money seized is part of the cot- 
sequence of a conviction, and, as no seizure can be made without warrant, 
there can in like manner be no conviction. 

This was the opinion entertained by me upon a case heard before me st 
Bathurst, in which opinion the Acting Chief Justice concurs. 

The next paragraph is that upon which the present conviction is 
attempted to be supported, viz., “ That every person found in such house, 
room, premises, or place, without lawful excuse, shall be liable to 3 
penalty.” “Such house” are, like said gaming-house, plainly words d 
reference, and can only mean such house as that mentioned in the previos: 
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part of the section, which we have seen is a gaming house entered by a 
warrant. 

It is to be noticed that this construction is much fortified by the power 
given to bring persons found in such houses before the Justices, and 
by the fourth section, which enacts, “where a warrant is duly obtained 
under this Act, and a house is entered in pursuance of such warrant, that 
the mere finding of anv cards, dice, balls, counters, tables, or other instru- 
menta of gaming in the suspected house, or about the person of any of 
those found therein, will be sufficient evidence, unless the contrary can be 
proved, that such house, &c., is used as a common gaming-house, and that 
the „persons found in the room, &c., where such tables, &c., shall have 
been found, were playing therein, although no play was actually going on 
in the presence of the constable, &c., entering the same under the warrant, 
or his companions.” The very point now raised was left unsettled by Sir 
A. STEPHEN in his judgment in the case cited in the introduction to 
Nichols’ Justice, and we have been unable to find any authority, either 
here or in England, that being in a gaming-house is an offence punishable 
by summary conviction. The case cited by Mr. STEPHEN, Reg. v. Scoiton, 
5 Q. B., 493, is an instance of a deposition on oath being a condition pre- 
cedent to the initiation of proceedings in respect of certain offences punish- 
able under the Game Acts. The 10th section, relied on by Mr. BuTLER, 
only relates to the form of proceeding before the Magistrates, like the 
similar enactment in Sir John Jervis’s Act. 

We are of opinion, therefore, that the prohibition must go, but without 
costs. The same judgment will be given in the other cases, the pro- 
ceedings in all of which are open to this objection. 

Rule absolute, without costs. 

[The case referred to in this judgment is R. v. Butterworth, p. 541.— 
W.H. W.] 


Impounding Act.—4 W. IV., No.3.—Samuel v. Bury, March 3, 1853. 

This was a conviction under the Impounding Act, 4 W. IV., No. 3, 
s. 10. The information alleged that for the previous six months Bury, 
poundkeeper at Concord, had not erected and maintained in the said 
pound a table of his lawful fees and charges. At the hearing of the case, 
the defence was rested on several legal objections, which were overruled, 
and the defendant convicted. The application for prohibition was based 
on several objections, one of which was, that there was no legal proof of 
the lawful erection of a pound as required by the 3rd sec. of the Act. 

His Honor was of opinion that this objection was good, inasmuch as 
the production of the Gazette, as legal proof of the erection of the pound, 
was the mode adopted by the Act; otherwise proof of real use would have 
been sufficient. But this point he would refer to the full Court, were he 
not convinced of the undoubted soundness of certain other objections ; 
and he would therefore order the prohibition in this case to issue, and the 
amount and costs awarded against the defendant to be re-paid. 


Impounding Act,—Justices.—Macdonald v. Loder § others, April 25, 1857. 
(Mandamus). 
A rule nisi for a prohibition to set aside a conviction under. the last 
2m 2 
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Impounding Act. In the beginning of 1856, Macdonald impounded 115 
head of cattle belonging to one White, imposing upon them a charge for 
damages of 3d. per head, the lowest damages authorized by the scale 
drawn up by the Justices. But he also laid upon them a charge of 4s. 9d. 
per head for driving. White demurred to this, and appealed, giving 
security for payment in the event of failure; but, instead of taking the 
cattle away, as he might have done, suffered them to remain in the pound. 
Macdonald was accordingly summoned before the Local Bench for exeessive 
damages, though the damages had been placed at the lowest figure, and 
the excess, if any, was in the charge for driving. The Magistrate, how. 
ever, allowed for both damages and driving together 1s. per head, and 
decreed against Macdonald for the residue of his claim, directing him also 
to pay the costa of the Court, and to give White a guinea a-day for four 
days’ attendance on the case; but, the cattle having been left in the 
nd, White was compelled to pay £171 for their maintenance. White 
d subsequently obtained a rule nisi for a mandamus, calling on the 
Magistrates to adjudicate on his claim against Macdonald for this £171, 
and the order was made absolute without notice to Macdonald. In obe- 
dience to the writ, the Justices had entered on the inquiry, and had decided 
that Macdonald should pay this amount and costs. The proceedings under 
this adjudication were now sought to be stayed by prohibition. The ille- 
gality upon general principles was scarcely contested, and the only material 
question was whether, having been had in obedience to a writ of mandamus, 
they could be re-opened in the present mode. 
The Court made the rule absolute, but without costs. 





Justices.—13 Vic., No. 8.—Reg. v. Marrington. 

In this case, which was a prosecution at the Court of Quarter Seasions 
for a nuisance, sundry questions were submitted to us by the Chairman, 
by a special case under 13 Vic., No. 8. 

The principal point was, whether the defendant was properly sentenced 
by two Magistrates, of whom one was not present before the delivery of 
the verdict; or whether he was properly tried. Inasmuch as one of the 
only two Magistrates who were present at the first portion of the trial, 
was not present either at the verdict or at the latter portion of the trial, 
it appears to us that the trial and sentence are thereby vitiated. . . . 

The Statute clearly confers jurisdiction on two Magistrates only; 
and it seems to us as unreasonable to hold that a prisoner is lawfully 
under trial, because two are present at the verdict, although not the same 
two that were present at any former portion of the case,—or because two 
are present on the second day of the trial who were not present on the 
first day of the same trial,—as it would be to hold that one Judge of this 
Court trying a man for murder, might abandon his post on the second day, 
or for the latter half of one day, to a colleague, who should eventually be 
succeeded by a third, by whom, in the absence of the other, the cas 
should be summed up and the prisoner condemned. . . . 

There will, therefore, be a direction issued to the Court in this case te 
— the judgment given; and the fine inflicted, if paid, must, of course, 

returned. 
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Justices.— Hargraves v. Harrison and another, March 2nd, 1858. 
(Mandamus). 

This was an application to compel the re-opening and hearing by 
certain Magistrates of a writ which — had dismissed, on the ground 
that the Attorney of the then defendant had brought to their knowledge 
the fact of an action having been commenced in the Supreme Court in 
reference to the same subject matter. In that action, however, the then 
defendant was plaintiff. 

The Court made the rule absolute. The suit before the Supreme Court 
was not to be regarded as identical with the suit before the Court below, 
but as a cross action between the same parties. Consequently, the Court 
below had jurisdiction, and was bound to exercise it. 





Justices.— Snowden v. The Carcoar Bench, August 24, 1858. 


A motion to make absolute a rule nis: calling upon certain Magistrates 
to show cause why they should not be prohibited from proceeding against 
the applicant, whom they had found guilty of turkey-stealing, though the 
Crown Prosecutor had refused to place him on trial under a former com- 
mittal for that offence. 

For the Magistrates, the case was objected to being proceeded with, 
upon the ground of the prosecutor in the Court below not having been 
called upon to show cause. The Court having sustained this objection, 
an amendment of the rule was applied for. 

Their Honors held, however, that they had no power to grant this appli- 
cation, the addition of a new party not being an “amendment,” but a 
fundamental change. They consequently discharged the rule, but, under 
the circumstances, without costs. 





Justices —Ezx Parte Barr, December 20, 1858. (Mandamus). 


An application by rule nisi for a mandamus to compel the Sydney Police 
Magistrate to adjudicate upon a complaint for forcible entry, arising from 
the disputed ownership of a piece of land, with a hut, &c., at ain. 
There had been forcible entries on both sides. The defendant had once be- 
fore been committed for trial at the Quarter Sessions for making such 
entry, but the Crown Prosecutor held that there was no case against him. 
The charge was afterwards partially heard at the Police Office, when the 
complainant’s Attorney, in reply to a question from the Bench, declared he 
had witnesses, who, besides proving complainant’s title, would make out a 
case similar to that on which defendant had been before committed. The 
Magistrate refused to hear this evidence, adopting the opinion of the 
Crown Prosecutor, and dismissed the case. The principal question was, 
whether the Magistrate was justified in pronouncing a decision without 
first hearing the evidence tendered. 

The Court discharged the rule with costs. The Magistrate was not 
bound to hear evidence when its nature had been stated, and it was clear 
to his mind—exercising, as he did, the powers both of Judge and jury— 
that the case would be carried no further by it. He had aright, therefore, 
to dismiss the case upon this ground, and, if such decision was wrong, the 
prosecutor must come to the Court and ask for a criminal information 
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against the defendant. There was in this mode a virtual power of appeal 
against the decisions of Magistrates, when such were thought erroneous. 
The Magistrate was not justified in acting upon the opmion of the Crown 
Prosecutor, or of any other person, unless by adopting it as his own. 

(See R. v. Blanchard, 13 Q. B., 318; R. v. Bridgman, 15 L. J. 
M. C., 44). 

Baa en i aer ee ee oe 
compel a Magistrate to decide a matter before him correctly, but merely 
to compel a decision. Where the same evidence is offered as was offered 
before the Justice on a former case, and he considers that it would not be 
sufficient to prove the offence, the Magistrate is justified in not wasting 
the public time, and, such evidence being tendered, in refusing to hear it. 
There is no appeal from the decision of Magistrates. A mandamus im- 
plies that the Magistrate has declined to proceed. Forcible entry means 
some extreme force. The mandamus will not lie. 

Dickson, J.: I am of the same opinion. R. v. Hughes, 3 Ad. and E, 
is an authority that a mandamus will issue to compel adjudication, bat not 
to decide properly. 

Tuerry, J.: In R.v. Stapelton, 21 L. J. Q. B., 8, a refusal to adjudicate 
(which appeared to amount to a dismissal of the plaint, being an inter- 
pleader summons) was subject for a mandamus. 





Justices.— The Queen v. Sinclair, December 15, 1857. (Mandamus). 

This was a motion for a mandamus directing the Police Magistrate 
to show cause why he should not bear and determine an information filed 
against the defendant by one Quirk, for having in his possession certain 
goods, part of the cargo of the “ Catherine Adamson,” wrecked on the 
North Head, for the possession of which he could not satisfactorily 
account. The defendant had been first committed under Sir R. Peel's 
Larceny Act for the offence now charged against him, but the Attorney 
for the prosecution, having determined to indict him for stealing these 
goods, had withdrawn the first charge. Of the stealing, however, he 
had been acquitted at the Quarter Sessions. Quirk now sought to 
revive the first charge by a new information before the Police Magistrate, 
but the latter refused to entertain it, upon the ground that defendant had 
already been committed and properly discharged under the same accusa- 
tion. 

The Court made the rule absolute. The defendant had not been even 
tried upon this offence, although he had been acquitted of the higber 
charge of stealing. There was no reason whatever, therefore, why the 
charge should not be revived against him. And the offence being one 
against the public, an information could be presented by anyone. 





Justices.—In Re Nathan v. Marks, 1851. 

The conviction was on the 23rd of July. Repeated applications were 
made by the defendant for a copy of the conviction, in order that he might 
apply for a prohibition. The conviction was drawn on the 2nd of October, 
and a few days after a copy of it was forwarded to defendant’s Attorney, 
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under 14 Vic., No. 48, s. 12. The application for the prohibition ought 
to have been made within thirty days after the conviction. On an appli- 
cation to the Court for a rule nisi, the Cuer Justice said that the Court 
must refuse the rule, as the Act under which the application was made 
restricted the interference of the Court to within thirty days after convic- 
tion. The Magistrates had acted most improperly in not furnishing to the 
defendant the copy of the conviction when applied for, or within a reason- 
able time after. The defendant was not without a remedy, if he thought 
right to enforce it. 


Justices.—Ex Parte Lannoy, March 20, 1860. 


His Honor Mr. Justice Wise gave judgment in this case as follows :— 

The Justices in this case have mistaken the section applicable to the 
facts, because it is the 5lst, and not the 48th, which relates to ships 
putting back in a damaged state. 

The evidence adduced before the Justices sufficiently establishes that 
subsistence money was refused by M. Lannoy, and, default having been 
thereby made in the requirements of that section, the applicant was 
entitled to a return of the passage-money before the lapse of the six 
weeks, which is the time limited for the performance of another require- 
ment of the section. 

I am by no means clear that the refusal to provide a ship was not also 
established, but the Statute gives the return on default of any of the 
requirements. | 

The order, however, is for the payment of £2 5s., subsistence money, 
as well as the return of the passage-money, and this does not appear to 
me to be authorized by that section. 

The order, therefore, is bad; but does it appear to be a mistake or error 
amendable under the 13th section of the Justices Act of 1850? 

The object of that enactment is, in my opinion, to allow an amendment 
wherever the truth and merits of the question, established by the actual 
proceedings before the Justices, show that the omission or mistake in the 
order would have been avoided if they had correctly understood the appli- 
cation of the law to the facts, provided the mistake did not affect the 
exercise of any discretionary power. 

In this case the award of the return of the passage-money was not the 
award of any arbitrary sum, dependent on the discretion of the Justices, 
but followed as a matter of right upon proof of the requisite facts. An 
error in the recital under which they made the order is, therefore, I think, 
immaterial. 

I am of opinion that the order itself is also amendable. 

The bad part, that is, the order for subsistence money, is separable from 
the good part, and, according to a long recognized principle of law, the 
order may be sustained as to the good part. (See Reg. v. Maulden, S. 
Barn. and Cress.,78; Reg. v. Robinson, 17 Queen's Bench, 468; Ex parte 
Coley, 4 N. S. Cases, 507). 

The order will, therefore, be amended, and the rule nist for a prohibi- 
tion refused, but without costs, because it is in part suecessfal. 

Rule refused. 
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Justices.— January 23, 1860. (Prohibition). 

Before Sir ALFRED STEPHEN, C.J. 

This was an application for a prohibition on behalf of one W. Sullivan, 
to restrain Messrs. Warburton and Kettle, Eequires, two of Her Majesty’s 
Justices of the Peace, and Mary O’Sullivan, from farther prosecuting sa 
order. Several grounds were stated, but only one ground was gone mto, 
namely, that Mr. Kettle was not one of the Justices sitting in the ease at 
the Central Police Court, and that other Justices were associated with Mr. 
George Warburton in making the said order, namely, Messrs. Armitage 
and M‘Lean. Mr. Kettle appeared in person, and admitted that he was 
not one of the presiding Justices in the case, but bad been on the Bench 
that day in a former case, and the Clerk at the Central Police Offce 
having informed him (Mr. Kettle) that he was one of the Justices making 
the order, asked him to sign the depositions and the order, which he did, 
The Chief Justice, without calling on Mr. Cory for a reply, granted the 
prohibition on that ground alone, but without costs, 





Malicious Injuries.—In Re Dulton, February 26, 1856. 

This was an application for a prohibition to restrain proceedings under 
& summary conviction of the appellant for wilfully destroying a fence, 
under Sir R. Peel’s Malicious Injuries Act, sec. 23. The appellant and 
others had for fourteen years made use of a road through the land of the 
prosecutor in the Court below, the only one from appellant’s farm to Mait- 
land. The appellant’s use of it was under the authority of a written 
permission, without any limitation to time, which, in consequence of a 
dispute between the parties, (appellant having impounded some of the 
cattle of the other), was withdrawn, and, instead of a “ slip panel,” as 
heretofore, a fence placed across the road. Appellant sought to pass with 
drays, but was told that the road had been stopped against all parties, 
and against him especially for the reason stated. Therefore, on the 
strength of his former permission for an indefinite period, and of long 
usage of the road, the appellant cut the fence down. For this he was fined 
by the Singleton Bench 5s., with damages and costs, or to be imprisoned 
for forty-eight hours. Their Honors held that the word ‘ maliciously” 
in this clause must mean “ wantonly,” “ recklessly,” as there could be no 
malice in the ordinary sense against a chattel. The question therefore 
was, whether the appellant had acted wantonly and recklessly, or merely 
in the assertion of a right. : 

The Cuter Justice was of opinion that the prohibition ought to go. 
Looking at the facts, that this was the only road to Maitland from appel- 
lant’s place, and had been used as such for many years,—that he had bad 
a written permission to use it without any limit as to time,—and that the 
refusal to continue this permission was only given upon the ground that 
there had been a quarrel about impounding cattle, the reasonable conclu- 
sion was, that appellant believed he was asserting a right. 

Mr. Justice Dickson was of a contrary opinion. The appellant 
having used this road in virtue of a written permission only, could pet 
claim to use it as a matter of right. He had had notice that this per- 
mission was withdrawn, and that against him especially the fence was to 
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be considered as a barrier, because of his having impounded the cattle of 
the owner of the land through which the road pass In cutting down 
the fence after this intimation, the appellant must be held to have acted 
unlawfully and maliciously ; consequently the rule ought to be discharged. 

Mr. Justice THeRRY coincided with the latter opinion, and the rule: 
was consequently discharged. ‘ 


Malicious Injuries.—Ex Parte Reedy, December 16, 1856. 

This was an application for a writ of prohibition to reatrain the Wol- 
longong Magistrates from enforcing a conviction for malicious destruction 
of property, viz., the tearing down of a large extent of fence. The 
application was founded upon affidavits that the Magistrates refused to 
hear witnesses in support of the defendant’s claim to the land upon which 
the fence was erected. On the other side, it was contended that the 
extent of the trespass showed it was done maliciously, and the evidence 
proposed to be given was then immaterial. The prosecutor, by his 
Attorney, (it was stated), was a party to the rejection of the evidence, and 
should pay costa. 

Their Honors granted the prohibition with costs against the prosecutor. 








Mandamus—See cases given under “ Justices,” ante. 





Masters and Servants’ Act.—Ez Parte Stenhouse, January, 1859. 


Mr. Justice THEeRRy delivered judgment as follows :— 

This is a case of considerable importance, as it regards the contract of 
service entered into between immigrants and others who become servants, 
and their employers. The matter comes before me in the shape of an 
application under the Justices’ Acts of 1850 and 1853, for a prohibition to 
certain Magistrates, who have adjudicated in the respondent Richardson’s 
favor, to restrain them from further proceeding in respect of an order made 
by them against the appellant, on the said Emma Richardson’s complaint 
of a breach by him of the Masters and Servants’ Act, 20 Vic., No. 28, 
in unlawfully discharging her from his service in violation of a written 

ment between them, under which she claimed three months’ wages. 
She had been paid £2 4s. 6d., the amount due for the period she actually 
served, and now claimed the difference between that sum and £5, which 
would be due to her, if she had remained in the service three months. 
The applieation rested on several grounds. Of these an important and 
novel one was whether, under the Masters and Servants’ Act, Justices have 
jurisdiction over a servant's complaint, not for wages, but for a wrongful 
dismissal. It is not, however, necessary to decide that point in the present 
case ; for, admitting the jurisdiction, it is plain on the face of the evidence 
that the decision is wrong. The depositions disclose a case in which the 
woman was discharged for grossly impertinent and outrageous conduct ; and 
yet the Magiatrates—I speak, of course, with due deference to their decision 
—have awarded full wages for the whole period of her engagement; not 
only for the six weeks she acted as servant, but for the further six weeks she 
did not serve, and for which period her gross misconduct manifested her 
unworthiness to be retained in the service. He (Mr. Justice Tazxny) 
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was aware that several sections, especially the fifth, gave a large discretion 
in dealing with contracts of this kind. The Justices were empowered to 
adjudicate on questions of wages, and “ to make an order for the pay- 
ment of any wages or damages which to such Justices shall appear reasoe- 
able and just”; but surely this could only mean and apply to cases where 
there is some evidence to support the reasonableness and justice of the deci- 
sion, and cannot comprehend acase where the evidence establishes that it is 
inconsistent with reason and justice that an order for such payment should 
be made. Now, what are the facts apparent here? They are, that this 
servant, Emma Richardson, (without any apparent provocation by Mr. 
Underwood, whom I regard in no higher position than that of a visitor 
or inmate, domesticated in Mr. Stenhouse’s family, though he states his 
belief that he had authority in the house as master, in the absence of Mr. 
Stenhouse), came up to him and said, “ You are a rascal or scoundrel,” 
at the same time putting her face up to him, and making horrible grimaces. 
Underwood swore that he had not spoken to her when she used thes» 
expressions, and that she appeared to him delirious. On being threatened 
with a constable for such violent language, she said, “ Go, and don’t be 
long; I'll put any constable down the steps,—you and him.” She 
further added, on no constable being found, “ Will you fight me, you old 
grey-headed scoundrel.” On this conduct being reported to Mr. Stenhouse, 
whose place of business is in Sydney, but whose place of residence is at 
Balmain, he sent his servant or agent, Mr. Price, who paid her the wages 
due up to that date, and discharged her. Some rough and very uncivil 
language is deposed to by Emma Richardson, to have been used by Price 
on the occasion, but Price swears quite as strongly in denial of having 
used it, and Mrs. Dunbar (Richardson’s sister), who was present, does not 
support her statement in this respect; but Mrs. Dunbar does support her 
statement that she did not consent to take the money she then received, 
as payment in full of her claim for wages. On this point there is, never- 
theless, some contradiction ; for Ostler, a carpenter, who was present, states 
that she said, “ If they pay me what’s coming to me, I’m willing to leave.” 
Ostler further supports Underwood’s statement as to the conduct of Emma 
Richardson and the state of her mind: he says, “‘ She appeared to be in a 
passion, and out of her mind, she was crying so.” Now, it may not be 
easy to decide whether from mental infirmity or ill-governed passion such 
conduct proceeded, but the true question waa, whether it was reasonable 
to expect that Mr. Stenhouse could fairly be expected or required to retain 
this woman in his service? It was the plain duty of the servant to 
regard an inmate of the household, if not with the respect due to he 
master, at least with common decency and decorum, and not to act in such 
a Manner as to amount to an utter violation of all propriety, and leave her 
master little reason to hope that, with such a servant in his house, be 
could expect peace and due subordination in his family. 

There was a reference in the depositions to a former complaint bemg 
preferred against this servant, but, as its details are not given, È pronounce 
no opinion upon it. But from the details that are given in the 
proceeding, facts are disclosed which constitute gross misconduct, apd 
thereby justify the dismissal of the servant. It is not every alight act ef 
misconduct that would authorize the dismissal of a servant under contract 
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to serve three months, or any agreed-upon period. An occasional neglect 
of orders, a sulkiness of temper occasionally, or occasional disobedience in 
matters of trifling moment—neglect, for instance, to answer the bell, and 
various other acts that might be designated as venial negligence,—would 
not relieve a master from liability to fulfil his engagements; but, on the 
other hand, gross misconduct, of which the present case presents a flagrant 
instance, immoral conduct, frequent absence, and sleeping out without 
leave, were instances which had been held to warrant a dismissal of the 
servant, and a dissolution of the contract by the master. Indeed, if it 
were otherwise, the hardship upon masters would be grievously severe; 
for, as all immigrants especially are known to be bound under nearly similar 
contracts to the present, it would be tantamount to holding these absolutely 
indissoluble, to hold that they may not be dissolved by such misconduct 
as has been here evinced. A servant, in such a state of things, would 
have only to repeat the like conduct and use the like language, and, on 
being dismissed at the end of a week, he or she might claim three months’ 
wages, which she would have earned, not by her faithful services, but by 
insubordination and insolence. 

I may add that, though I entertain a strong reluctance to interfere with 
the judgment of Magistrates at any time, especially in dealing with judg- 
ments upon facts rather than questions of law, yet, being strongly of 
opinion that the present judgment cannot be sustained by the evidence 
disclosed in the depositions, and being fortified in that opinion by the 
concurrence of the Chief Justice, with whom, in deference to the Magis- 
trates, I have deemed it right to confer, the application for a prohibition to 
stay further proceedings on the conviction in this instance must be granted, 
but without costs. 


Masters and Servants’ Act.—20 nat No. 28.—In Re Starr, April 27, 
859. 
This was a motion for prohibition of an adjudication under the Masters 
and Servants’ Act, 20 Vic., No. 28. 


It appeared that the Justices had adjourned the case for an hour, the 
defendant not appearing, after which they determined to hear it ex parte, 
and proceeded to take evidence as to the service of notice. Meanwhile 
the defendant appeared in Court and claimed to be heard, which the 
Justices refused, as, having commenced to hear the case ex parte, they 
decided to continue it in that form. 

Their Honors, with regard to the objection that costs could not be given 
when notice of an intention to apply for them was not given in the rule, 
held that they had a right to award costs in such cases. The Justices’ 
Act empowered them, when giving their decision, to make such further 
order as to them should seem fit. The principle on which the Court 
acted was, not to give costs against Justices, unless they showed by their 
conduct either corruption or gross ignorance. In this case the mistake 
into which they had fallen was on the very threshold of justice, and such 
a vicladion of the-maxin Gudi alteram partem, and so dangerous in its 
tendency, that the Court would grant costs. 

The rule was therefore made absolute with costs. 
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Master and Servant, Justices no Jurisdiction.. Evans v. Masters, April, 
1856. 

The applicant had done some work by contract, for which he had beea 
paid, the work having been first surveyed. Subsequently, however, it 
was urged that this work was done badly, and, proceedings having been 
taken against applicant on this ground, the Justices sentenced him to im- 
prisonment, of which he had already suffered seven weeks. No cause was 
shown, but, as it appeared, the Magistrates had had notice. 

Their Honors set aside the conviction, and awarded costs against the 
Magistrates. 


Masters and Servants’ Act,—9 Vic., No. 27.—Ez Parte Evennett, 
January 23, 1854. 


The following judgment was delivered in Chambers by the Cur 
JUSTICE. 

This is the case of a Habeas Corpus, issued at the instance of Frederick 
Evennett, who has been convicted and committed to prison under section 
2 of the Masters and Servants’ Act, (9 Vic., No. 27, in Call., 1572), for 
absenting himself from the service of Andrew Gribben; and the question 
raised is, whether Evennett was a servant within the meaning of the Act, 
it being agreed that, if he was not, as the Magistrates had no jurisdiction, 
the said Evennett should be discharged. 

It is necessary to mention this in the outset, because it is (to say the 
least) doubtful whether defendant’s remedy in this case was by Habeas 
Corpus, or, in other words, whether he should not proceed under the Jus- 
tices’ Act of 1850, by prohibition. The former writ is inefficacious (ordi- 
narily, at least), except in cases of defective commitments. If the warrant 
itself was in terms sufficient, the party had at Common Law no remedy. 
On the other hand, if its terms or form were defective, he was in general 
entitled to his discharge, however just and correct the conviction may 
have been. But the writ of prohibition, by the Act of 1850, sec. 12, is 
made applicable to erroneous convictions, without regard to the form of 
commitment ; and, whether the error be one of fact or of law, and if the 
party convicted be already in gaol, or have already paid his fine, the Act 
gives the Court or Judge a power (as we have distinctly held) to dis- 
charge him, or direct restitution as incidental to the prohibition. In the 
present case, however, the commitment is defective; for it omits to allege 
either that Evennett had entered in his service, (which is essential, if the 
servant's contract be not in writing), or, on the other hand, that the con- 
tract in fact was in writing. This, indeed, is a defect which I should 
certainly amend under sec. 9 of the Act, if I had the power; but the 
enactment very properly gives that power only in cases where the convie- 
tion itself was warranted; so that I have to consider, as on a motion for 
a prohibition, the propriety of the conviction. 

Now, that depends mainly on the question already stated, namely, 
whether the person convicted was a servant within the meaning of the Act 
first mentioned. The 21st section declares it to embrace, not domestic 
servants only, but all agricultural and other labourers and workmen, shep- 
herds, stockmen, and artisans, domestic and other servants. The descrip- 
tion, therefore, is very comprehensive. Nevertheless, according to all the 
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decided cases under the Masters and Servants’ Acts in England, the words 
will not include every class of individuals who are in employment at 
wages. A singer hired by the week, and receiving board, for instance, 
would certainly not be so included; nor, I apprehend, (but for the express 
enactment in sec. 8 of this Act), would shingle-splitters, shearers, or 
fencers. A shopman, an assistant in a trade (not actually an artificer or 
artisan engaged in manual labour), and other instances, might be added as 
falling within the same category. In this case the person is a “ veteri- 
nary surgeon and working farrier.” The contract between Evennett and 
the Messrs. Gribben, which is in writing, so describes him, and his en- 
gagement is as “an assistant in the veterinary department; also, to the 
working of the farriery department.” For this Evennett is to receive so 
much per week, and, for working over-hours, (none, however, being actually 
specified), half the profits of that work. 

I am of opinion (and, having consulted the other Judges, they agree 
with me) that such a contract did not make Evennett a servant within 
the meaning of the Statute. He is, no doubt, described as a * working 
farrier,” and he is to be an assistant to the working of the farriery 
department as well as in the veterinary branch! but a farrier is not, 
properly speaking, a mere shoer of horses, and Evennett is hired as an 
assistant, not a mere labourer or journeyman, in both the farriery and 
veterinary business. A person of that description, so hired, is not, I 
think, a servant within the meaning of the 9 Vic., No. 27, and therefore 
could not have sued for wages, nor was amenable to summary punish- 
ment, under any section of that Act. The defendant will, consequently, 
be discharged. 


Masters and Servants’ Act,—Harbouring.—9 Vic., No. 27.—Ex Parte 
Harper v. Herbert and others, December 27, 1854. 


A rule nisi for a prohibition upon a conviction under the Masters and 
Servants’ Act. 

The applicant was a publican; a neighbouring sheepowner had seen 
two of his shearers at his house, and instituted proceedings against him, 
under sec. 16, for receiving and harbouring his hired servants. The 
Bench awarded a penalty of £2 and costs. The Court held that the pro- 
hibition must go, as this was not “a receiving and harbouring ” within 
the meaning of the Act. 


Master and Servant,—Wages.—9 Vic., No. 17.—In Re Buchanan. 


A writ of prohibition to restrain proceedings on a conviction for non- 
payment of wages. The evidence of the complainant before the Justices 
showed that he entered into the service of the applicant as a general ser- 
vant, at no fixed sum or wages, according to 9 Vic., No. 27, s. 9. The 
Justices convicted the applicant, and ordered him to pay the complainant 
the sum of £8 16s. 4d., with 5s. 2d. costs, within 21 days, or to be im- 
prisoned for one month. The applicant’s Attorney obtained a copy of the 
proceedings with a view to the present application for a writ of prohibition. 
When the matter came before his Honor Mr. Justice THerry, it was 
argued that the Justices had no jurisdiction under the circumstances, and 
that the complainant’s remedy was an action on the quantum meruit in the 
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Court of Requests. For the complainant, it was argued that, under the 
25th section of the Act, the applicant’s remedy was not by prohibition, 
but by appeal to the Quarter Sessions. In reply, the applicant’s Attorney 
quoted 17 Vic., No. 39, s. 4, which, he contended, applied to all orders 
and convictions before Justices of the Peace.——His Honor ruled that the 
prohibition must issue, and that complainant’s only remedy under the cir- 
cumstances was an action in the Court of Requests. 





Masters and Servants’ Act.—Ntxon v. Forbes, July 18, 1858. 


An application for a prohibition to restrain proceedings under an award 
for the payment of a servant’s wages, on the ground that the Magistrate 
had, under the circumstances of the case, no jurisdiction. The applicant 
denied that he had agreed to do more than give the claimant provisions 
and a house to live in for his labour. The Magistrates had made an order 
for only about half-a-day’s wages less than the amount claimed, allowing 
nothing for house or provisions. Nixon had objected that the case having 
been already previously heard and dismissed, no order being made, there 
was no jurisdiction. This having been overruled, he applied for a postpone- 
ment to summon witnesses, but this was refused. The question of juris- 
diction was now re-opened and discuased, as well as the mode in whieh 
the second inquiry was conducted, and the propriety of the refusal to 
grant the application for a postponement. It appeared that, instead of 
beginning de novo, the Magistrates had simply re-sworn the witnesses, 
and questioned them as to the truth of their former depositions, after these 
had been read; but Nixon had himself cross-examined these witnesses. 

The Court held that the prohibition must be refused, but, under the 
circumstances, without costs. Making no order was equivalent to a dis- 
missal, and must be so regarded. But the complainant was not thereby 
necessarily stopped from resuming his complaint before other Magistrates. 
The Justices had the right of adjudicating “ without prejudice,” or of 
adjudicating finally. The Statute gave them power to grant a certificate 
which would prevent the case from being re-opened. No such certificate had 
been granted here, and it did not appear that it had even been applied for. 
The course taken by the Justices on the second hearing was erroneous. 
They ought to have examined all the witnesses de novo,—to have called 
upon the complainant to prove his case in the ordinary mode; but, as 
no objection had been made by Nixon to this course, he must be taken to 
have consented. The counter-demand for house-rent and provisions was 
in the nature of set-off, and it was questionable whether the Magistrates 
could have allowed them. Nixon had his remedy by suit in the Court of 
Requests. It would, perhaps, have been well if the Magistrates had 
granted the postponement applied for, but they had full power to refuse it, 
and there was no allegation that Nixon had been injured by the refusal. 
It was stated that the mode in which the evidence was taken at the second 
hearing was pursued by the Counsel of the parties. 





Masters and Servants’ Act.—Ex parte Tighe, August 12, 1858. 


Judgment by Sir A. STEPHEN. 
This was an application for a prohibition against an order by two Jus- 
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tices, under the Masters and Servants’ Act of 1857, for payment of wages 
as a labourer to one Hayes. 

1. This matter has stood over for an opportunity either of argument 
before the three Judges, the points involved being of importance and diff- 
culty, or for consultation on those points, after hearing the Attorneys for 
the parties ; the case having come on originally before Mr. Justice THERRY, 
and afterwards (but without argument) before myself. 

2. The questions appear to me to resolve themselves finally into this,— 
whether the Justices had jurisdiction to make the order appealed against ? 
The complainant described himself in the information as a “daily ” 
labourer,—not as one hired for any definite period; but in his evidence 
he says that he was “ hired at 8s. a day—to be paid every fortnight.” 
The defendant's Attorney sought to establish the point that this was not 
a hiring for any definite period, and that such a hiring was essential. 
The defendant himself, however, having admitted that he owed a certain 
balance, and only objecting to a small excess over that amount, which 
excess the Justices disallowed, their Worships thought all question as 
to the period of hiring immaterial; and they awarded payment of the 
admitted balance accordingly. 

3. In so holding, the Justices appear to me to have been in error, 
because the objection by Tighe’s Attorney went to the question of juris- 
diction. But no consent by a defendant can confer jurisdiction on a tri- 
bunal, if it have not jurisdiction by law. The objection ought, therefore, 
to have been considered and distinctly decided. Nevertheless, it appears 
to me that, if the Justices actually had jurisdiction in the case, their 
order may stand, as, by necessary implication, asserting that jurisdiction. 

4. It was insisted that they had not the jurisdiction in question, 
because the wages mentioned in s. 5 (under which the payment of wages 
may be ordered by Justices in certain cases) must be due upon some con- 
tract of the kinds contemplated in sections 2 and 3. Now, those sections 
include only contracts made for a definite time, or for specified work. The 
words in the English Statutes, “ contracting to serve for any time, or in 
any other manner,” are held by a host of authorities to apply exclusively 
to contracts for some definite time, (or undefined time, determinable on 
notice), notwithstanding that the concluding words, “ or in any other man- 
ner,” would appear to indicate a contrary conclusion. 

5. But I see no restriction of this kind in sec. 5, which in terms in- 
cludes every case of wages due to “any” servant, not exceeding fift 
pounds—that is, to any person whose entire time shall have been engaged, 
as a servant’s is, whether a day labourer or not, and whether (it seems to 
me) hired definitely or indefinitely, as to either time or rate of payment. 
The 5th section appears to embrace all contracts, expressed or implied, 
where wages have been earned, and are payable. The 2nd and 3rd sec- 
tions, on the contrary, applying to breaches of contract by the servant, 
include only cases of hiring for some period specific and defined, or to do 
some speeific and defined work. 

6. There having been in this case, therefore, wages so payable to a 
servant, (and at a definite rate, too), I am of opinion that the Justices had 
jurisdiction over it. It appears to me further that, if a defined and stated 
period of engagement, or for a specific quantity of work, was necessary to 
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confer that jurisdiction, the evidence shows such a period ; i. e., an engage- 
ment, at a daily rate, from fortnight to fortnight—renewable at the will 
of both parties at the end of each such term of service. So that, under 
the enactment giving the remedy by prohibition, I might permit, if 
necessary, the conviction to be amended by stating the period of service. 
7. The rule for the prohibition is discharged, but, under the circum- 
stances, without costs. 


Perjury.—The Queen v. Scott, May 4, 1857. 

This was a special case reserved from the Criminal Sittings. The 
prisoner was convicted of perjury in giving evidence at the Petty Sessions, 
but there was no formal averment in the information either that the false 
evidence was material to the issue, or that the persons there named as 
sitting in Petty Sessions had power to administer an oath. It was the 
absence of those two averments which was relied on by prisoner’s Counsel. 
The Court sustained the conviction. It would have been better to have 
asserted an averment that the evidence was a material one; but this was 
not an essentially necessary one, because the evidence itself was set out, 
and its materiality was self-evident. As to the second point, the Court 
had judicial knowledge of the fact that a Court of Petty Sessions hearing 
such a charge as this had power to administer an oath, and, consequently, 
an averment of this power is unnecessary. 








Police. —2 Vic., No. 2, 8. 15.—In Howard v. Street, July, 1852. 


Their Honors held that a conviction under s. 15 was bad under the fol- 
lowing circumstances :—The Act 2 Vic., No. 2, s. 45, provided for the laying 
down of carriage-ways and foot-ways, which, when thus laid down, should 
be deemed carriage-ways and foot-ways within its meaning. The 15th 
section made it an offence to place obstructions of the nature alluded to 
upon any such carriage-way or foot-way. Now, until these alignments 
were made, the street or place was not, strictly speaking, a street within 
the meaning and for the purposes of this section. The Legislature having 
made a distinction in terms between the carriage-way and foot-way, the 
Magistrates were bound to say whether the obstruction was upon one or 
the other, or upon both. This, of course, could not be determined until 
divisions of the street were defined. And again, in the absence of the 
alignment, it did not follow but that the site of the obstruction or alleged 
obstruction might, as already pointed out, be really external to the street, 
as defined by the Statute, and by usage and in appearance a part of it. 

(But see now 19 Vic., No. 10, and (Note x), 337). 





Police.—In Ex Parte Keary.—Shadforth's Judgments for 1849, p. 49. 
It was held by the Supreme Court at Victoria that, upon a party being 
committed to gaol for not paying a fine, under the 2 Vic., No. 2, sec. 60, 
(the Lands Police Act), it should appear on the warrant that there has 
been a default in payment, or an ineffectual distress to obtain it. 





Police.—In Johnson v. Dowling, December, 1852. 
The Court held that a cart, however heavy, could not be held light 
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within the meaning of the Act 2 Vic., No. 2, s. 39, simply because on any 
particular occasion it might be found with a pair of reins, and with but 
one horse attached to it. 


Publicans (Licensed).—In Re Frost, June 16, 1859. 


Before the Curer Justice and Mr. Justice Dickinson. 

This was an application, by rule nisi, for a prohibition to stay all pro- 
ceedings under a conviction of the applicant for “sly grog selling,” by 
the Dubbo Bench, upon the ground that the same was against evidence, 
that improper evidence had been admitted by the Justices, and that an 
excessive punishment had been awarded. The case was partially argued 
on a previous day, and the argument was now resumed and concluded. 

Mr. Faucett appeared in support of the rule, and Mr. Wise in support 
of the conviction. 

Frost was convicted by Messrs. CornisH and CHRISTIE, Justices of the 
Peace at Dubbo, under the 67th section of 13 Vic., No. 9, for an unli- 
censed carrying about of liquor for the purpose of sale. The prosecution 
was originated by the Chief Constable of Dubbo, who, with one of the 
ordinary constables, seized some thirty-two gallons of rum and a cask of 
beer in the possession of Frost. The latter declared at the time of the 
seizure that he was a mere carrier of the spirits and beer for others, who 
had ordered them,—not as a common carrier, indeed, but as a servant. 
When he was brought before Mr. Cornisa his defence was the same, and 
he produced the evidence of a etorekeeper’s assistant, (the storekeeper 
himeelf, Mr. Serisier, being absent), to show that the cask of beer and 
thirty gallons of rum had been supplied to the order of one Brian Kagan, 
a squatter. He stated that the other two gallons, purchased from another 
storekeeper, Mr. Antony, were also to be delivered to order. The Clerk 
of the Bench suggested that this part of the then defendant’s loading 
was all right, as Mr. Antony was in attendance to give evidence, and 
the Magistrates acquiesced in that suggestion. He, therefore, rejected 
that part of the case without requiring evidence at all. But as to the 
liquors said to have been purchased from Mr. Serisier, he declared, not- 
withstanding the production of the order, purporting to be that of Eagan, 
by Serisier’s assistant, he would take nothing less than Mr. E.agan’s oath. 
The case having stood over for this purpose, and proceedings under the 
Act having been formally initiated, Mr. Eagan was examined. He swore 
that Frost was his stock-keeper, and that the order was his. He was 
himself, he said, a teetotaller, but he supplied grog to his men “ as they 
required it’’; and he also needed both apirits and beer for the entertain- 
ment of his relatives and friends. He further stated that he required 
such supplies for an overland journey to Port Phillip. There was no 
evidence in direct contradiction of this, or of the production of an order 
from the atore whence the liquor had been supplied, but a good deal of 
hearsay evidence was admitted as to the former conduct of Frost. The 
Chief Constable spoke of having ‘ received information’’ that Frost had 
supplied grog to many people, and, among others, to two whose deaths had 
ensued from an excessive use of the liquor thus furnished. Other evidence 
of the sume character was given, and a “belief” was expressed that 
Frost was on his way to sell this liquor at certain racea which were shortly 
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to be held. The Justices convicted Frost, and sentenced him to pay a fine 
of £50, or to be imprisoned for three months in Bathurst gaol. This seu- 
tence of imprisonment was in excesa of the power given to the Justices, 
but the fine had been paid under protest, and it was admitted that, as 
Frost had not been imprisoned, the excess might be expunged by their 
Honors, and the conviction, if otherwise justifiable, be sustained. Copies 
of the depositions were subsequently applied for, but refused, and were 
only eventually obtained on the application of an Attorney. 

An affidavit had been made by Mr. Cornisa to the effect that he had 
disbelieved the evidence adduced by the applicant, and it was contended 
that the evidence and circumstances of the case, taking them as a whole, 
were sufficient to make out an irresistible case of suspicion—such a caw 
as would warrant this conviction; in fact, that Frost was clearly a sly grog 
seller, engaged in his avocation, but with a story and accomplices ready 
for his defence in case of detection. It was submitted that, if the convic- 
tion was set aside, it ought only to be upon condition that no action should 
be brought against the Magistrates. This was strongly resisted on th 
other side, and the very hint of such a condition was relied upon s: 
evidenciary of something improper on the part of the Magistrates. It 
was contended that there was no evidence whatever to sustain this con- 
viction, aud that hearsay testimony of no value had been most improperir 
admitted and relied upon for that purpose. 

Their Honors held that the conviction was unsustainable. The ev 
dence of suspicion was sufficient to justify the seizure of the liquor and the 
filing of an information under the very stringent clause referred to. That 
clause cast upon the person in whose possession the liquor was found the 
onus of proving that he was not carrying it for sale. He had sufficiently 
met this requirement by the evidence which he had produced. As in 
the first instance the production of the order to Mr. Serisier had been held 
insufficient, and as he had been then told that nothing short of Eagan’s 
oath would be taken, it was not an unnatural conclusion that he sbould 
suppose that this person's evidence on oath would suffice to clear him. 
The evidence of Eagan was most positive, and there was nothing whatever, 
so far as the Court could see, to warrant a disbelief of it by the Justices. 
It had been uncontradicted by either of the three only modes whereby 
sworn evidence was disprovable—namely, by the direct evidence of other 
witnesses, by showing that Eagan had made contradictory statements 
elsewhere, or by calling a reliable witness to show that he (Eagan) was 
not worthy of belief on his oath. There was no fact whatever properly in 
evidence before the Justices upon which the Court could see any justifica- 
tion of their disbelief of Eagan’s evidence. Any of the facts upon which 
hearsay evidence had been received might, if proved, have sustained the 
suspicion of Frost having carried this liquor for sale; but this hearsay 
evidence was not of any force in contradiction of direct testimony, and 
should not have been received for such a purpose. The conviction mus, 
therefore, be set aside, and the fine of £50 paid by the applicant must be 
returned. The cart and liquors, if under the control of the Justices, must 
also be returned, and, if not under their control, the applicant could recover 
them by an action of trover. 

The Court refused to grant costs either against the Justices or agains 
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the informer, holding that they appeared to have acted bonâ fide upon the 
suspicions which they entertained, and it was incidentally remarked that in 
all probability the whole of the facts or suspicions influencing the minds 
of the Justices were not before the Court. 


Publicans (Licensed)—13 Vic., No. 29, s. 18.—Ez parte Copeland, 1850. 

In ex parte Copeland, (Shadforth’s Judgments, 1850, p. 15), it was 
decided that under s. 18 of 13 Vic., No. 29, the licensing Justices are at 
liberty in all cases to grant or refuse a license according to their own dis- 
cretion. As to their obligation to hear evidence on facts within their own 
knowledge, the Resident Judge thus expressed himself :—“ I need not 
determine whether the Justices ought or ought not to have evidence on 
oath given of objections emanating from themselves. Certainly, they have 
a right to act upon such objections, and many can be imagined which 
could not very well be made the subject of proof. The object of the 18th 
sec. was to prevent clandestine information operating to the prejudice of 
the applicants, and in order to enable them to meet by evidence any ob- 
jection which might he raised against them. In the present case, it does 
not appear how the Justices obtained their information; and all I will 
say on this point is, that though I consider them at perfect liberty to act 
upon their own knowledge, and upon the information of others when they 
can rely on it, yet I think it would be more in accordance with the spirit 
of the Act, when particular facts, and not mere matters of opinion, are the 
ground of their objection, that they should, if possible, require them to be 


proved before them, or give the applicant an opportunity of denying 
them.” 


Publicans.—Taper v. Bell and another, May 12, 1853. 


Mr. STEPHEN moved to make absolute a rule nisi, calling upon two of 
the Braidwood Magistrates, Messrs. Bell and Moring, to show cause why 
an injunction should not issue restraining them from proceeding further 
under a conviction of the applicant, who had been fined £50 for selling 
spirits without a license. The facts were these: An information was laid 
against Taper for permitting the sale of spirits without a license, two 
glasses having been sold by Taper’s wife to the informer and another per- 
son. The case was partially heard before Mr. Bell and another Magis- 
trate, and it did not appear that there was any proof that Taper had been 
a consenting or approving party. The case was afterwards twice adjourned 
by one of these gentlemen on account of the other being absent, notwith- 
standing the protest of Taper’s attorney against the expense and delay 
thus occasioned. Finally, the two Magistrates differed in opinion. One 
thought that the case ought to be dismissed, because the breach was that 
of the wife alone; while the other held that the husband was answerable 
for the acts of his wife. It was Mr. Bell who held the latter opinion, and 
Mr. Moring, who was present with him on this occasion, concurring with 
him, Taper was convicted and sentenced to pay a fine of £50, which he 
immediately paid. The Attorney applied for copies of the information, 
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depositions, and conviction. Mr. Moring allowed a copy of the depositions, 
but would not permit copies to be given of the information and conviction, 
and prohibited the Clerk of the Bench from furnishing them. There were 
several grounds of objection, but the case turned wholly upon one,—the 
absence of any evidence of Taper being a consenting party. 

The ATTORNEY-GENERAL contended that, as it was in the province of 
the Magistrates to determine as a jury the fact of Taper’s concurrence or 
non-concurrence in the act of his wife, they must be taken to have found 
that fact properly and on sufficient evidence. The penalty, also, having 
been paid by the applicant, had been handed over to the proper officer and 
carried to account in the Treasury ; it was consequently beyond the con- 
trol of the Magistrates. They had done with the case, and had no other 
proceedings to take from which an injunction was needed to restrain them. 

Their Honors, without calling upon Mr. STEPHEN to reply, held that 
the injunction must go. It was a clear and unquestionable principle of 
law, that no man could be made responsible, as a crime, for the act of 
another, unless he was directly implicated with reference to that act. In 
the present case there was not the slightest evidence of concurrence, either 
direct or indirect, on the part of the applicant. The fine, wherever the 
Magistrates got it from, must be returned. This, however, was a case in 
which it was also imperative on the Bench to give costs against the Magis- 
trates. The country was undoubtedly under great obligations to the gen- 
tlemen who then administered justice in the interior without salary, and 
there was no moral imputation sought to be cast upon the particular Magis- 
trates who had dealt with this case. But where there was a very great 
mistake in point of law, and this mistake had been attended with great 
hardship, full justice must be rendered to tha party complaining. Such 
was the case here. There had been the loss of time through repeated post- 
ponements, a conviction wholly unsupported by evidence, and a flat refusal 
to furnish copies of the information and conviction, although the accused 
was entitled by Act of Parliament to demand them. 





Publicans.—13 Vic., No. 29.—Klensendorffe v. The Liverpool Bench, 
June 2, 1853. 


This was a rule nis: obtained on the application of William V. Klensen- 
dorffe, calling upon Messrs. Samuel Moore, Richard Sadlier, and John 
Bosley, Magistrates of Liverpool, and Henry M‘Donald, Chief Constable 
of that district, to show cause why they should not be reatrained by 
injunction from proceeding further under a conviction of the applicant 
for selling spirits without a license. 

The information charged simply a sale of spirits without a license, which 
rendered the plaintiff liable to the infliction of a penalty of £30; but it 
appeared incidentally that he had been formerly convicted of a similar 
offence, and he was thus liable to a penalty of £50. Consequently, 
although the information did not set out an offence in this aggravated form 
of a second breach of the law, the Magistrates convicted him of it, and im- 
posed the larger penalty. The proof of a former conviction had been by 
secondary evidence, but, as its admission was not objected to by the plain- 
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tiff at the hearing, it was contended that the latter was estopped from urging 
the objection now. The main question, however, was whether, admitting 
the decision to be wrong, the Judges had uot power to amend it by imposing 
the lower penalty, inasmuch as there was clear proof of plaintiff having 
been guilty of sly grog selling, although there was no sufficient evidence 
of its being a second offence. 

The Court held that the prohibition must go. There had been no legal 
evidence of a former conviction, and, even if there had been, it would not 
have justified this decision, as the information was only for the minor 
offence, and the plaintiff was not estopped from taking any objection of 
this kind, because, having no legal advice, he had not taken it before the 
Magistrates. The Court could not amen the conviction and reduce the 
fine, because the error of the Magistrates was one which affected the sub- 
stantial merits of the case. 





Publicans’ Act,— Sly Grog Selling.— 13 Vic., No. 29.—Sutton v. King 
and another, June 17, 1854. 

On motion to make absolute a rule nisi for a prohibition to restrain two of 
the Magistrates at Oakenville Creek, Hanging Rock, from proceeding further 
under a summary conviction of the applicant, a preliminary objection was 
taken that the applicant was out of time. The conviction took place on 
the 12th April, and the rule was not obtained till the 13th May ; but, by 
14 Vic., No. 43, s. 12, the time for such applications was limited to 20 
davs, unless the place was more than 100 miles distant, and there was no 
affidavit to show that this place was beyond that distance. 

The Court sustained this objection; and it then became a question 
whether leave should be granted to file a supplemental affidavit to shuw 
that, as the place was really nearly 300 miles distant, the application 
would be in time even within sixty days. Their Honors ruled that an 
affidavit might be received to supplement the materials on which a rule 
nisi had been granted, provided that it went wholly to the cure of some 
technical defect or palpable omission, as in the present instance, and in no 
way affected the merits of the case. The case was then gone on with, 
subject to the filing of this supplement. The conviction was one under 
the Publicans’ Act for “slv grog selling,” and the main point relied on 
was, that there was no evidence of ‘“‘exposure” of spirits to warrant this 
conviction. A large quantity of spirits was found partially concealed in 
an inner apartment in the applicant’s store-tent. There was evidence 
that Mrs. Sutton had supplied spirita and taken money, but no proof of 
the husband s cognizance. The latter admitted that he had given spirits 
to his customers, but denied that he had sold any. It appeared that an 
information filed against Sutton for selling spirits had been dismissed, in 
consequence of a wrong kind of spirits being named. 

Their Honors sustained the application. There was no sufficient 
evidence to sustain a conviction on the exposure of spirits presumedly on 
sale, with the knowledge and participation of the applicant. The con- 
viction, therefore, (subject to the production of the supplemental affidavit), 
must be quashed. In announcing this decision, however, Sir A. STEPHEN 
drew attention to the necessity for a vigilant and careful exercise of the 
magisterial functivus, for the purpose of staying the progress of this most 
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dangerous and brutalizing practice of sly grog selling. If, in fact, this 
Mrs. Sutton had really sold spirits, there was no reason why she should 
not have been prosecuted to conviction. There was no reason even why 
she should not be thus prosecuted still. Ifthe prior information was really 
dismissed because a wrong kind of spirits had been named, this was an 
objection which ought not to have been sustained, and which certainly 
would not have been sustained if taken into the Supreme Court. But, 
whatever was the occasion of this dismissal, if the point was a technical 
one, it would not prevent the filing of a new information, for there had been 
no acquittal. Again, if it were true that this applicant himself was in the 
habit of giving spirits to those who made purchases at his store, this was a 
clear evasion of the law, and, on proof of it, would warrant his conviction. 
The Magistrates had the power vested in them of deciding what would 
amount to a sale of spirits, and it was their duty to see that no such sales 
were permitted, however carefully they might be cloaked. Now, to supply 
spirits to those who made purchases of other goods from the storekeeper, 
was merely a sale under another form so as to evade the law, for it was 
clear that the spirits were supplied for a valuable consideration ; and, if 
there was tangible proof that the present applicant had done this, there 
was no reason why he should not still be convicted. 





Publicans’ Act,—Evidence of being Servant.—13 Vic., No. 29, s. 35.—Ex 
Parte Ward. (Prohibition). 

The Cuer Justice delivered the judgment of the Court in these cases 
(there being two), as follows :— 

This was a rule mist for a prohibition under the Justices’ Acts of 1850 
and 1853, to try the validity of a conviction of the applicant by two 
Justices, under sec. 55 of the Publicans’ Act, for employing an unlicensed 
person, named Maddy, to sell liquor in his (Ward’s) licensed house,—the 
said Maddy not being Ward’s agent or servant, under his immediate super- 
intendence and control. 

The case, as established by the oral testimony and by certain statements 
of Ward himself, (made in an affidavit used by him on another occasion), 
was as follows. Ward had made over all his interest in the house, toge- 
ther with the furniture and stock, to the said Maddy. But, as the latter 
could not obtain immediately a transfer of the license, it was arranged 
that he should (ostensibly, at least) act inthe meantime as Ward’s barman. 
An agreement was accordingly entered into between them in due form, 
with all the appearances of reality, whereby Maddy undertook to serve 
during the necessary interval in that capacity, and as clerk, at a salary of 
5s. a day. In pursuance of this arrangement or contrivance, Maddy sold 
liquors afterwards repeatedly at the bar, Ward himself, however, occasionally 
being present. But, in addition to the fact of Ward’s assignment, and his 
disclaimer of all interest in the goods by affidavit, (to defeat an execution 
under which they had been levied on by a creditor), and the fact that 
Maddy was the assignee, it was proved that this supposed barman was a 
person of property, whose position repudiated the idea of his having m 
truth accepted such an employment. The Magistrates, therefore, very 
reasonably held the arrangement to be a mere contrivance ; and, conse- 
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quently, that Maddy was not Ward’s agent or servant, but was really 
himself the owner,—Ward, the party licensed, having virtually ceased to 
have any interest as such. 

The question is, however, whether the case falls within the 55th section ; 
for, in such a state of things, how can the actual owner be said to have 
been “employed” to sell? Weare all of opinion that in no true or proper 
sense was Maddy so employed. The asserted employment being a pre- 
tence, and Maddy himself, not Ward, being the owner, it seems to us a 
palpable inconsistency to maintain that, nevertheless, for the purposes of a 
conviction, an employment existed. The probibition, therefore, as to this 
particular case, we conceive, must clearly be granted. 

A second rule nisi has been obtained at the instance of the same 
defendant in respect of his conviction, on precisely the same evidence, 
under sec. 49, of having permitted Maddy to conduct the business. 

It was not disputed that (supposing the conclusion as to the facts to be 
correct) the offence contemplated by the 49th section, of “ permitting an 
unlicensed person to become virtually the keeper” of a licensed house, 
was complete. Objections were taken, however, of a less substantial 
character, which we are now to dispose of. 

The first is, that the original of Ward’s affidavit, although in existence 
and accessible, was not produced in evidence, but a copy only. It appears, 
however, that he made no objection to the receipt of that cupy, although 
questions were certainly asked by him as to the existence of the original. 
We think, therefore, that the objection is now too late. A proceeding in 
itself a nullity indeed, or illegal in its character, may be impeached, not- 
withstanding a previous waiver; but the wrong reception of the copy of 
a document instead of the original, if the contents of the document, sup- 
posing the original had been produced or shown to have been lost, were 
admissible, was, in our opinion, an irregularity only, of which a defendant, 
if he does not object to it at the time, cannot afterwards take advantage. 

The second objection is, that, instead of calling Maddy as a witness, and 
thereby affording W ard the benefit of a cross-examination, the prosecutor 
was allowed to give in evidence, in addition to Ward’s own affidavit, the 
copy of one formerly made by Maddy. This proceeding, certainly, if an 
irregularity only, waa an irregularity of the gravest character; for, sup- 
posing even the original to have been produced, (and considering all objec- 
tions to the mere copy as waived), the contents were clearly inadmissible, 
on the plainest and most elementary principles. A man’s own statement, 
of course, whether on oath or not, and whether written or verbal, volun- 
tarily made, is evidence against him; but, obviously, all other testimony 
affecting him on a criminal charge must be on oath, and given not only 
in his hearing, but in direct reference to that charge, and before the 
tribunal which tries him on it. Maddy’s affidavit, indeed, might possibly 
have been evidence as a document used by Ward, (and therefore in effect 
as a statement made by himself), had it been proved that Ward had so 
used it. No such proof, however, was offered. 

Our conclusion on this part of the case is, that no waiver by Ward 
(short of a positive assent) could deprive him of the right of objecting 
that the affidavit now in question was wrongly reeeived. If, therefore, 
the other evidence before the Justices had not been itself sufficient in this 
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second case (rejecting Maddy's attidavit) to coavict the defendant of the 
offence, he would now be entitled to our judgment. But the evidence 
without that affidavit is amply sufficient to sustain their adjudication. 
And we entertain no doubt, having regard to the enactments which have 
given this remedy by prohibition, that it is our duty, before holding any 
conviction by a Magistrate to be erroneous, to look at and consider the 
whole of the evidence which was before him. In cases tried by a Jury, 
the Court has ordinarily no jurisdiction to determine facts. If improper 
evidence be admitted-on a trial, therefore, the course is to set aside the 
verdict ; for it may have been founded, whatever the force of other testi- 
mony in the case, on the very matter which ought not to have been before 
the Jurv. In cases of this kind, however, the Court sits in effect as a 
tribunal of appeal, with the double province assigned it, of deciding on the 
facts as well as the law; and it seems to us to follow that if, after 
rejecting all improper evidence, and giving due effect to every other legal 
objection, if any, enough remains which is unobjectionable, the conviction 
must be sustained. 

In Ex parte Beades, (in this Court, 22nd September, 1853), two 
objections were made: First, That there was no previous information or 
charge; and, secondly, That the prosecutor was examined as a witness. 
Neither objection was taken befure the Justices. The Court held that the 
first objection was thereby waived, but that the second was not, the testi- 
mony of the prosecutor in the particular case being inadmissible under 
anv circumstances. So, in Ex parte Klensendorff, 15th June, 1853, 
where the copy (instead of the original) of a previous conviction had been 
put in evidence without objection, the Court inclined to think that the 
defendant could not object afterwards. But we held that he was not pre- 
cluded from objecting, though he had omitted to take the point before the 
Justices, that the evidence was offered to prove an offence beyond that 
with which he was charged. In Ex parte Solomons, 13th July, 1854, 
one of the objections was, that the conviction was chiefly founded on 
hearsay evidence. None of it, however, appeared to have been objected 
to before the Magistrates, and the Court thought, therefore, that its recep- 
tion was no ground for a prohibition. But the question was not entered 
into, whether, nevertheless, the conviction could have been sustained, had 
no sufficient evidence been given irrespective of the hearsay ?—the writ 
being granted eventually, on the ground that the conviction disclosed no 
offence. The result as to the second rule nist here is, that the prohibition 
is refused with costs, as the merits are wholly against the applicant. 





Vagrant Act,—Larceny.—15 Vic., No. 4.—Ezx Parte Landregan, March 
19, 1853. 

The Curer Justice delivered judgment in this case :— 

This was a motion for a prohibition (under the Justices’ Acts of 1850 
and 1853), to restrain further proceedings on a conviction of the applicant 
before two Justices, under sec. 3 of the Vagrant Act, (Call., 2542), for an 
indecent exposure of his person. 

The offence is, as defined in the Statute, “ wilfully and obscenely ex- 
posing his person in any street, road, or public highway, or in the riew 
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thereof.” The conviction is, that the party so exposed his person in the 
vicw of a public street, called Parramatta Street. The alleged exposure 
was, in fact, in a paddock and at night, and was seen from some adjoining 
premises, but not (so far as is known) from any public street. It was, 
however, visible from Parramatta Street, had any person been passing there 
at the time, and Jooking in the direction of the paddock. The question is, 
whether the exposure can be deemed within the enactment under such 
circumstances ? 

Mr. Justice THERRY and myself (who heard the arguments) are of 
opinion that the conviction was right. The object of the enactment 
evidently was, we think, to punish obscene exposure either in a street, 
or visible to passers-by (if any) in the street. Such is the only intelli- 
gible meaning which can be attributed to the words “in the view” of a 
street. Had the Legislature intended, as an essential to the offence, that 
passers in the street should actually see the exposure, very different lan- 
guage, assuredly, would have been used. By prohibiting every obscene 
exposure, which, if there were persons in the vtreet, would or might be 
reen by them, public decency was effectually secured. The rule for the 
prohibition is accordingly refused, with costs to be paid by the applicant. 





Vagrant.—15 Vic., No. 5.—Ezx Parte Haywood, March 28, 1859. 
(Bathurst Circutt). 


A motion for the reversal of a decision committing appellant to twelve 
months’ imprisonment under the Vagrant Act, 15 Vic., No. 5, s. 3, 
founded on two objections :—I1st, That the conviction did not specify the 
particular purpose entertained (or supposed to have been entertained) by 
the appellant ; and, 2nd, That nothing in the case showed any unlawful 
purpose within the meaning of the enactment. 

His Honor the Cuter Justice delivered judgment as follows :— 

The appellant has been convicted by two Justices of having been at 
night in the kitchen of a Gold Commissioner “ for an unlawful purpose,” 
not specified, for which offence, real or asserted, he was sentenced to 
a serious term of imprisonment with hard labour; and two objections 
are taken to this conviction (as above stated). The evidence discloses 
only that the appellant is Sergeant of the Gold Escort, and lives near 
the Commiassioner’s residence, in a room adjoining the kitchen, of which, 
on one side, slept ordinarily a female servant, and in a room on the other 
slept one of the witnesses in the case, who, it seems, for certain reasons, 
suspecting that the sergeant would come to the kitchen on the night in 
question, lay awake on the watch with another man, aud there is no doubt 
on my mind, from their testimony, that the appellant came as anticipated, 
was let into or obtained access to the kitchen, was there for some purpose 
with the woman, and in about two hours, then a little past midnight, 
departed to his quarters. 

[t was stated in the argument of the case before me that the Com- 
missioner’s residence was, in fact, the place of deposit of large quantities 
of gold. The circumstance, however, is not mentioned in the evidence ; | 
but had it been so, the fact would, in my opinion, have no value in consi- 
dering the question for decision ; for it appears to me most clearly that 
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in truth no suspicion was entertained that the sergeant had designs on the 
gold; and, had that suspicion been in fact entertained, I should feel no 
difficulty in saying that nothing in the circumstances justified it. The 
very absence of the statement, and even of any allusion to the fact, in the 
evidence, confirms my inference, that the suspicion was of a very different 
character. It eviderctly was, that this man entered the Commissioner's 
premises and remained there for purposes of immoral intercourse with the 
woman servant. Is such a purpose an “unlawful” one within the 
meaning of the enactment? I cannot persuade myself that it is. The 
Act was passed, as the preamble shows, for ‘‘ the prevention of vagrancy 
and crime, and the punishment of idle and disorderly persona, rogues, and 
vagabonds.” It embraces, therefore, a great number of matters specified, 
the existence of which will constitute a person one of those two classes, 
that is to say, either an idle and disorderly person, or a rogue and 
vagabond. 

The particular matter or thing done does not of itself, so to speak, 
subject the party to punishment; but it makes him, or he is (in other 
words) by reason of that thing declared to be a person idle and disorderly, 
or a vagabond and rogue, and therefore subjected to punishment. Thus 
every person wandering abroad to gather alms in public, or behaving in- 
decently in public, under certain circumstances, or holding any house 
frequented by reputed thieves, is, by sect. 2, “ deemed an idle and dis- 
orderly person,” liable to two years’ imprisonment with hard labour; 
and every person playing or betting at any unlawful game, or having on 
him any implement with intent to commit a felony, or being found in any 
dwelling or outhouse, or in any vessel, for any unlawful purpose, is, by 
sect. 3, deemed “a rogue and vagabond,” liable to the same punishment. 
By the following section persons doing certain other things are deemed 
‘incorrigible rogues.” These, by a blunder in the Statute, are subjected 
to a less punishment than persons who are rogues simply ; but in each 
case it will be seen that the party is classed under some one of these heads, 
and is punishable accordingly ; and so, in the Forms given in Burns’s Jus- 
tice, I observe that every conviction under the Euglish Act, with which 
our own substantially agrees as to this point, is framed. I pass by for 
the present, however, all objections to the conviction in respect of form. 
Let it be assumed, therefore, that the appellant stands convicted of having 
been found in the kitchen, having then and there the purpose in fact 
imputed to him, and of being for that reason a rogue and vagabond within 
the intent and meaning of the Statute,—could such a conviction be sup- 
ported ? I am of opinion in the negative. However scandalous the purpose, 
and whatever its aggravations under the circumstances, I do not think 
the law contemplated or includes cases of that kind. I reject the idea of 
meditated rape, and equally that of an assault with intent to commit one. 
Each of these, if committed, would, of course, have been an unlawful act. 
But on the evidence before the Magistrates there is no pretence for 
the suggestion of either purpose. The case which remains, then, is that 
of the immorality ; but committed—or to be committed—with the female’s 
consent. Such an act, however, if, in the proper sense, unlawful at all, 
(by which I mean an act cognizable and punishable by law), is not, in 
my opinion, one in kind or character such as the Statute could have been 
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designed to embrace when making all who committed it, under all or any 
circumstances, rogues and vagabonds. But I know of no law in force 
within this Colony by which fornication or adultery can be prosecuted as 
an offence. The act here, therefore, if committed, was not unlawful within 
the true meaning of the term when used in a penal Statute; and if the 
act itself, when committed, is not punishable, what an anomaly would it 
be to hold that, nevertheless, it is punishable to be found with the purpose 
only, as yet unexecuted, of committing the act. Assuming the immoral 
act to have been by the woman’s consent, it will be observed that such 
act was not even a trespass. The entry on the premises without their 
owner’s consent was so; but that act was past and gone. All which 
was to follow (that is to say, the execution of the purpose formed) was 
no more an injury to that owner than if the servant was elsewhere, or 
than if she were, in fact, the servant of some one else. Every moment of 
added continuance on those premises, no doubt, was a continuance of the 
first trespass ; but it is not any trespass there, or the being found on any 
premises, which, separately taken, constitutes the charge. It is the being so 
found with, at that time, an ulterior unlawful purpose,—some purpose that 
was unlawful, and over and above the trespass. The word “found” is 
therefore material in the consideration of the question. He who has 
committed an unlawful act, it may be concluded, is punishable for the 
act; but he who merely meditates and intends it, having as yet done 
nothing initiatory of the act, is liable to no punishment; and, if disturbed 
at that atage, or, abandoning his purpose, he retires, he naturally will 
remain unpnnished. The law seems to have been passed to reach a third 
stage of things,—where a man is found on premises under circumstances 
indicating the existence at that time of an unlawful purpose, and, there- 
fore, a purpose neither abandoned nor accomplished. Here, however, 
the party was never so found, but had quitted the premises, and, con- 
sequently, the purpose existed thea no longer. For the reasons thus 
given, I am of opinion that the conviction in this case was wrong, and 
l therefore direct the appellant to be discharged. The conclusion formed 
by me, being on the substantial objection, renders it unnecessary to con- 
sider that which is taken to the conviction in point of form. [I re- 
commend Magistrates, until that question be determined, to specify the 
supposed unlawful purpose meditated, in all adjudications under this 
enactment; for the general rule of law undoubtedly is, that such matters 
should be stated as will enable the superior Court, on revising the decision 
complained of, to see that an offence has been, at least, adjudged. But 
how can any Court determine that purpose to be unlawful which is not 
stated? and where not stated, it is possible that ita nature may never even 
have been considered by those who yet had to adjudicate that it was 
unlawful. 
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Habeas Corpus; Bastard; Colonial Justices’ Acts.—In Re A. B. 
November, 2, 1860. 
This was an application by habeas corpus for the discharge of A. B., 
who was convicted by the Justices for disobedience of a bastardy order, aud 
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committed. The counsel for A. B. was heard on the 29th October, and, 
af:er the commencement of the address in support of the commitment, 
the Court was adjourned. On the re opening of the Court, complainant's 
counsel sought to get in by affidavit a formal record of the order wherein 
defects pointed out on the previous argument were apparently remedied. 
The Court held, after argument, that this could not be done at that stage 
of the case, but permitted, under s. 19 of the Common Law Procedure Act 
of 1857, witnesses to be examined on oath to prove the document in 
qnestion. This conviction was dated 29th October, although only signed 
within the previous 24 hours. The document was admitted. (Per Cu- 
riam): ‘The formal record can be drawn up at any time,” (sn re Cross, 
26 L. J. M. C., 103. 

This record set out the disobedience by applicant of the arder to pay 
£1 per week to “ Inspector Singleton, or other Inspector of his district,” 
for the support of his child, and his conviction and committal for this dis- 
obedience. It was not averred in the order that this child had been 
deserted ; therefore the order was held to be bad. It was urged, however, 
that the conviction was one for disobedience to an order, and the disobe- 
dience being shown, no question as to the order itself could be opened; 
that the conviction was not bad for uncertainty, on account of its direction 
to Singleton or, &.; that the Court, being satisfied on the evidence, would 
amend ; that, although the power of amendment conferred by s. 9 of 14 
Vic., No. 43, was to be according to discretion, the direction to correct an 
omission under x. 10 of 17 Vic., No. 39, was imperative. 

Sir Joun Dickinson, C. J.: The order is bad for want of the averment 
for desertion, unless we amend; we must, therefore, consider the two 
Justices’ Acts of 1850 and 1853; I do not think that s. 10 of 17 Vic. 
No. 39, qualifies the powers of amendment given by s.9 of 14 Vic, 
No. 43, in cases of habeas corpus ; if, therefore, we find facts on the depo 
sitions to support the Justices’ adjudication, we ought to use our powers of 
amendment; but, as the amendment is to supply an allegation in the order, 
we can only amend where such facts (i. e. the facts in the depositions) 
prove to us the omitted fact; that is, we must pronounce an affirmative 
judgment on the matter. Now, I do not say the Justices are wrong, but I 
ain not so affirmatively satisfied as to exercise my power of amendment, 
and thus deprive the applicant of his Common Law right of dischar 

MtLFORD, J.: The two Acts are to be read together; s. 9 of 14 Vie, 
No. 43, applies especially to cases on habeas corpus; 17 Vic., No. 39, 
does not repeal it; but s. 10 of the latter does not appear to me to apply 
to habeas corpus. 

Wise, J.: These objections do not apply to jurisdiction; the order is 
bad; are we to take away the applicant’s liberty by exercising our stato- 
torv power of amendment? 14 Vic., No. 43, gives us this power on review 
of facts in the way of appeal. S. 9 enables us to cure technical objections 
according to our discretion, and thereby a right is conferred on the prisoner 
that the Court should be satisfied that the conviction is right before 
amending. He is entitled to have our positive opinion. Does 17 Vic. 
No. 39, take away this mght? By this Act, s. 12 of 14 Vic., No. 4, is 
extended. Iam not satisfied that s. 10 of 17 Vic., No. 39, applies to 
huheas corpus. We muat decline to amend, because we can’t feel ourselves 
so affirmatively satisfied as to take away the right possessed by prisoner. 
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Abattoir, 1; driving cattle from Parramatta Road to Glebe Abattoir except 
between 6 p.m. and 8 a.m., (O. 1), 1; recovery of penaltics, (note a), 1. 

Abbreviations used in this work, viii. 

Abduction of women, (O. 1), 1; of girl under sixteen, (O. 2), 2. 

Abettors, aiders, counsellors, or procurers in the commission of summary offences, 
punishable in all cases, 5, 219. 

Aboriginal, 2. 

Abortion, procuring, or using instrument to cause, (QO. 1. 2), 2. 

Abroad, offences, warrant to apprehend for, see “ Apprehension.” 

Absconding, see “ Apprentices,” “ Felons,” “ Master and Servant.” 

Absenting by servants, see “ Master and Servant,” 237, 238; Form of complaint, 
611. 

Abusing or ill-treating cattle, sheep, dogs, (0.1. &c.), 5; see “ Animals, Cruelty to.” 

Abusing female children under ten years of age, (O. 1), 55; above ten and under 
twelve years of age, (‘). 43, 56. 

Acceptance of bill of exchange, forgery of, (O. 4), 125; larceny of, (O. 2), 287. 

Accessories before the fact in felonies, what are, (note D), 3; punishable as 
principals, 2; after the fact,3; may be indicted with substantive felonies, 3; 
Form of Informations, 485. 

Accessories in summary convictions, see “ Aiders,” 5, 219. 

Account of Clerk of Petty Sessions and Gaoler, of fines, &c., received, (s. 31), 
209; Form of, (T.), 484; see “Fees”; monthly, of poundkeeper, (note £), 150. 

Accused in indictable offences, to be cautioned before making statement, how, 
185, 186; admissibility of statement, 186; voluntary observation of accused 
during examination admissible without caution, 182; entitled to copies of 
depositions, 190; binding over to answer charge, (s. 23), 171, 32; Form of 
statement, (N.), 438; confession of, 68, 105. 

Accusing of crime, (O. 1),3; Form of, 486; threatening to accuse, and thereby 
extorting money, (O. 2), 394; see “ Letter (Threatening).” 

Acquittal on information or complaint, see “* Dismissal.” 

Acquittal of one of several co-defendants, who may then be examined, 280. 

Acting plays, &c., in unlicensed house, (O. 1), 405; or contrary to prohibition of 
Colonial Secretary, (O. 2), 405. 

Action against a Justice of the Peace, (11 & 12 Vic., c. 44), 246; form of, 251; 

- when to be brought, 250; limitation and notice of, 250; damages and costs, 
250—252; not to be brought until after conviction quashed, 252; not to be 
where a Justice has exercised a discretion, 251; may be set aside if brought 
contrary to Act, 251. 

Addition of trade, &c., and number of residence, to be inserted in recognizance in 
indictable offences, (s. 20), 167. 

Adjournment, in summary convictions, before hearing, 225 ; at hearing, on variances 
between information or complaint, summons or warrant, and the evidence, 
225, 226. 215; Form of commitment. (D.), 458; Form of recognizance on buail 
taken, (E.), 454; Form of notice of such recognizance, 454; certificute of nun- 
appearance, (F.), 4565. 
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Adjournment in indictable offences, see “ Remand.” 

Adjudication, on hearing of information or complaint, 231 ; on “hearing,” Justices 
to pronounce judgment, 231; when division of opinion, 282; where a second 
offence, to receive evidence of previous conviction, 233 ; consecutive periods 
of punishment, 234; penalty where several offenders, 235; questionable 
whether joint or several offence, 285; meaning of a “ month,” 216, 236; 
minute of adjudication to be made, 236; minute of orders to be served, 202, 
245; dismissal, 226, 282; costs, 245; bail for reappearance, 226,454; see 
“ Adjournment” for summary, and “ Remand” for indictable, offences. 

Administering drugs to procure abortion, 2; poison with intent to murder, (0. 
1—5), 28; unlawful oaths, (O. 1—4), 320. 

Administration of justice, libels reflecting on, 291. 

Admiralty, 4; persons charged in the colony with offences committed on sea, 4; 
where persons die in colony of strokes, &c., received on sea, 4; warrant to 
issue for offences within the jurisdiction of the, 157. 

Admissibility of prisoner's statement 59, (s. 18), 166, 186; see “ Confession.” 

Admission by accused on examination in indictable offences, 182. 

Adulteration, 5; by brewer, 44, 45; by baker, 36; by publican, 869, 374. 

Affidavit may be made before Justices in certain cases, 318; see ** Oaths.” 

Affirmation, see “ Oath,” 318, 106. 

Affray, 5; Form of information, 486. 

Agents, information or complaint may be preferred by, 212, (s. 10), 198. 

Agents, banker, or attorney, converting or embezzling stock, interest, &c., (O. 1), 
5; ——— goods, or person assisting, (O. 2); Form of information, 486. 

Aggravated assaults on a female or child not exceeding fourteen, (U. 2), 25. 

Agricultural laborers, see ‘‘ Master and Servant.” 

Aiders in summary convictions, 6, 219. 

Alien, naturalization of, 316; see ‘* Naturalization.” 

Allowance of jury lists, 155; of indenture of apprentice, 14. 

Amendment of information, (note L), 215, 225, 226; on habeas corpus, 572. 

Animals, cruelty to, 5; cruelly beating, overdriving, abusing, or torturing any 
animal, or causing same, (O. 1), 5; interpretation of “ animal” and “ over- 
drive,” (note F), 5; apprehension of offenders, detention of vehicle, (note c), 
5 ; doing damage to animal, person, or property, (O. 2),6; keeping place for 
fighting bull, badger, or for cock fighting, (O. 8). 6; improperly conveying 
animals, (O. 4), 6; obstructing constable, (O. 5),6; proprietor failing to pro- 
duce, &c., driver, (O. 6),6; Forms of informations, complaints, 486, 487; de- 
cision of Supreme Court,—ex parte Brown, 522. 

Appeal against sum. convictions or orders, 7; Forms of bond required by 5 W. 
IV., No. 22,8; of recognizance, 9; certificate of clerk of the peace, (B.), 432; 
distress warrant, (S. 1), 482. For appeals in particular cases, see Titles. 

Appearance [in summary convictions]: of complainant and defendant not appearing, 
224 ; of defendant and complainant not appearing, dismissal, or adjournment, 
225, 226 ; costs, 227; see * Dismissal”; non-appearance of either or both par- 
ties at adjourned hearing, (s. 16), 201; appearance of all parties, 228; appear- 
ance waives irregularity of summons, 229; see “Adjudication,” “ Hearing.” 

Appearance, tin indictable offences], failure of, a warrant to issue, 177. 

Appearance, failure of, in pursuance of a recognizance upon case adjourned, [in 
summary convictions), (s. 9), 198; [in indictable offences}, (s. 21), 168. 

Application to Supreme Court for a rule requiring Justice todo an act, no action to 
be brought for obeying same, 251. 

Application of penalties unappropriated by Statute (16 Vic.. No.1, s. 16), see 
“Fines,” 121; in other cases, see respective Titles; seo “Penalties.” 

Apprehension under a warrant, [in summary conviction], 221; [in indictable 
offences], 177; without warrant, 19, 21, 27 ; see “ Arrest.” 

Apprehension of offenders escaping from Tasmania or South Australia to New 
South Wales, 11; may be held to bail, 11; of persons in New South Wales 
charged with commission of any offence within Australian Colonies, by war- 
rant of Magistrate, 12; may be remanded, 12; may be held to bail, 12; copies 
of depositions taken where offence committed, evidence against prisoner. 12: 
of person charged with offence and against whom a warrant has issued, en- 
dorsed by Judge of Supreme Court, 12; may be remanded until sent back, 12: 
depositions, &c., evidence against him, 11; may be sent back to place where 
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— committed by warrant of Governor, 18; to be discharged if not sent 

ack, 13. 

Apprentice, 13; who is, 18; infant may bind himself, 18; master may punish, 18 ; 
certain official persons may take, 13 ; Sydney Female School of Industry may 
receive, 13; any children of orphan schools, &c., may be bound, 15; two 
Justices to execute indentures of orphans, 15; contract may be determined 
by agreement, 16; not without apprentice’s consent, 16; two Justices may 
bind persons for whom an order ae maintenance under Deserted Wives Act 
has been made, 16; master putting away any child apprenticed, or dischargin 
apprentice without Justices’ consent, (O. 1), 16; iil-using. — or ill- 
treating, (O. 2), 16; apprentice being disobedient, (O. 3), 17; master ill-using 
and neglecting to instruct apprentice, (O. 4), 17; apprentice refusing to serve 
out his time, (O. 5), 17; cancellation of indentures, (note R), 17; decisions of 
Supreme Court,—ex parte Erwin, 524; ex parte Byrne, 526. 

Appropriation of penalties, when Act silent, one half to Her Majesty, one half to 
informer; (sec. 15 of 16 Vic., No. 1); see “Fines,” and 121, 24. 

Areas or openings to kitchens or cellars, owner, &c., not guarding, (O. 24), 883. 

Armed at night, with intent to break into a dwelling-house, &c., 144, 145; see 
“ Housebreaking.” 

Arrest, what is, 17; general rule as to the legality of, 18; distinction between 
powers of private individual and constable, 18; by constable lawful on reason- 
able belief that a felony (not a misdemeanor) has been committed, 18. 

Arson, 20—22; setting fire to dwelling-house, (O. 1), 20; to a church or chapel, (O. 
2), 20; ships or vessels, or casting same away, (O. 3), 20; coal mines, (O. 5), 
20; stacks of corn, &c., (O. 6), 20; crops of corn, &c., (O. 7), 21 ; hay, or im- 
plements, &c., in farm buildings, (O. 8), 21; placing gunpowder, &c., with 
intent, (O. 9), 21; apprehension without warrant, (note T), 21; attempting to 
set fire to anything, (O. 10), 21; having explosive substances for doing so, (U. 
11), 21; search warrant for combustible materials, (note v), 21; setting fire to - 
railway station, &c., or dock, &c., (O. 12), 21; to any goods in any building, 
(O. 18), 22; informations for, 488. 

Articles of the peace, 396 ; see “ Sureties.” 

Assault, in what it may consist, 22; where justifiable, 23; aggravated assaults, 
24; (summary convictions]: common assault, (O. 1), 24; no jurisdiction 
where title, &c., in issue, (note v), 24; offender may be imprisoned instead of 
being fined, (note w), 24; certificate of dismissal where assault justified or 
trifling, (note x), 24; penalty several on each offender, (note Y), 26; aggra- 
vated assault upon female or child, (O. 2), 25; recognizance to keep peace. 
(note 2), 25; assault upon constable in execution of his duty, (O. 1), 828; 
Forms :—For common assault and battery, 489 ; certificate of dismissal of com- 
plaint, 489; general Forms for enforcing conviction, 489; assault (aggravated) 
on women and children, 490; Forms of conviction and commitment, 490; [in- 
dictable}: assault and stabbing with intent to maim, &c., (O. 1), 26; inflicting 
bodily injury, (O. 2), 26; sending explosive substances with intent to burn, 
&c., (0. 3), 26; impeding persons escaping from wrecks, (O. 4), 492; with 
intent to rob, (O. 5), 26; indecent assault on child under twelve years of age, 
with or without consent, (O. 6), 26, and (O. 3), 55; second offence is felony, 
26 ; evidence of previous conviction, (note B), 26; common assault, (O. 7), 27 ; 
on magistrates, &., in case of wreck, (O. 8), 27; with intent to commit 
felony, (O. 9), 27; with intent to carnally know a girl, or commit rape, or an 
unnatural offence, (O. 10), 27; on peace or revenue officers, (O. 11). 27; to 
prevent apprehension, (O. 12), 27; in pursuance of conspiracy to raise ie by 
(O. 18) 27; on persons apprehending offenders under 16 Vic., No. 17, (O. 14), 
27 ; apprehension of offenders under 16 Vio., No. 17, (note 0), 27; stabbing 
with intent to maim, §c., 490; misdemeanor in stabbing, ¢c., or inflicting grie- 
vous bodily harm, 491; sending explosive substances, or throwing corrosive 
fuid with intent to burn, gc., 491; common assault and battery, 491; assault 
occasioning actual bodily harm, 491; with intent to carnally know girl under 
ten, 491; with intent to commit rape, 491; an indecent assault, 491; on con- 
stable, 491; to prevent lawful apprehension, 492. 

Axsignment of apprentices, 16. 

Attempt to obtain goods by false pretences, 114; (O. 2), 116. 

Attempt and intent, distinction between, (note c), 146. 
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Attempts to commit crimes, 27; to commit felony, (O. 1), 28; to have carnal 
knowledge of a girl under twelve, (O. 2), 28; to know and abuse girl above teu, 
but under twelve, (O. 3), 28; to commit a misdemeanor, (O. 4), 28. 

Attempts to commit murder, &c., 28; administering poison, stabbing. &c,, (O. 1), 
28 ; attempting to administer poison, shooting, &c., at, (O. 2), 28; by explosive 
substances destroying any building with intent, &c., (O. 3), 28; attempting 
to administer chloroform, (O. 4), 29; informations for, 492. 

Attendance of constable to prove service of a summons in indictable offences, 177 ; 
deposition of constable of service, 177; joint deposition of constable and clerk 
of petty sessions, where constable cannot 178; (in summary convic- 
tions }, 222. 

Attorney may prefer information or complaint for a party, 212; allowed for 
defendant in summary convictions, 224 ; not in indictable offences on prelimi- 
nary examination, 180, (note A). 

Attorney-General, 29. 

Auctioneers (licensed), 29; sheriff, &c., inserting in catalogue any sum as bidden 
for estate, &c., other than really property of debtor, (O. 1), 31; putting up to 
auction after sunset or before sunrise, (O. 2), 31. 

Avenue, stealing, damaging, &c., trees, shrubs, &c., see “ Larceny,” “ Malicious 
Injuries.” 

Award, 32; what offences may be compromised, 32, 229. 


B. 


Backing warrants of apprehension, see “ Apprehension,” 260; [in summary con- 
victions |, 197, 96; [in indictable offences], 163, 164; Furm of tndorsement, 
(K.., 434, 463. 

Backing warrants of distress in summary convictions, 203; Form of tndoreement. 
(N.), 469. 

Bagatelle boards, see “ Gaming,” (note m) 127, 364. 

Bail, 32; considerations in taking bail, 33; practice, 35. 

Bail, in indictable offences], for accused, before examination completed on ad- 
journment, 168, 189 ; in cases where an indictment found, and accused appre- 

ended on warrant, 158; Form of recognizance, (Q. 2), 442; notice therevf, 
(Q. 3), 443; estreating recognizance on non-appearance, 168; Form of certi- 
ficate of non-appearance, iQ. 4), 448; after examination completed, discretionary 
for examining Justice to do so, and grant certificate of consent in certain 
cases, 170, 32; in misdemeanors not specified, accused entitled to be baiied 
or have certificate of consent, 176, 32; in treason Justice cannot take, 171, 32; 
visiting Justice may do so on certificate of committing Justice, 171, 82; notice 
of recognizance of bail to be given, 35; recognizance to be forwarded to pro- 
per officer, 36; Forms: recognizance of bail, (S. 1), with condition, 444; 
notice thereof, (S. 2), 445; certificate of consent to bail indorsed on commit- 
ment, (S. 3), 445; the like on separate papers (S. 4), 445; who to be bail, 34; 
the practice in taking, 35; warrant of deliverance on bail taken after com- 
mittal, 172; Form of, (S. 5), 446 ; the like by committing Justice on recogni- 
zances of sureties being taken before him, conditional on accused entering into 
his own, 446; Form of notice of bail, where required to be given, 446: com- 
plaint of bail for a person charged with an indictable offence, in order that he 
may be committed in discharge of their recognizances, 447. 

Bail, surrender of accused by his, [in indictable offences], and new sureties to be 
given, 36, or committal ;—for Forms see 447. 

Bail, surrender of witness by his, (note a), 188. 

Bailee, see “ Carriers,” * Larceny.” 

Bailment, what is, (note z), 59. 

Baiting a bull upon a road, or side thereof, (O. 8), 410; see “Bull.” 

Bakers, 36; making bread other than from wheat, (O. 1), 36; making for sale 
bread of other size than one, two, or four pound loaf, (U.2), 36; bread for sale, 
what to be made of, (note K), 36; making for sale household or mized 
without it being marked, (O. 3), 37; baking, &c., on Sunday, or selling oh 
Sunday, except before 10 a. m., and between 1 and2p.m.; or baking. &c. 
meat, &c., after 2 p. m., or exercising business, &c., other than setting, &c, 
the sponge, &c., or bringing meat, &c., from bakehouse, during divine service, 
or making sale, &c., except in shop, (O. 4), 37; baker neglecting to fix scales, 
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&c., in shop, (O. 5), 87; delivering from cart without scales, &c., or refusing 
to weigh bread purchased, &c., (O. 6), 37; weight being found deficient on 
search, &c., (O. 7), 38; adulterating or selling one kind of flour for another, 
(O. 8), 88; having any ingredients for adulterating on his premises, (O. 9), 
38; obstructing search or seizure, (O. 10), 38; search warrant for adulterated 


flour, tee x), 37; decision of Supreme Court,—in re Godfrey, 528. 
— or other beast upon or on the side of road, (O. 8), 410; see “ Animals, 
ty to.” 


Banking Companies, 39. 

Bank notes, forging, (O. 7), 125. 

Banker, embezzlement by, (O. 1), 5. 

Baptisms, inserting false entry in registry of, (O. 1), 124; see “ Forgery.” 

Barn, setting fire to, (O. 2, 7), 20, 21; to vegetable produce in, (O. 8), 31; tumul- 

| — demolishing, riotors, (O. 3), 388. 

Bastard, 39; complaint on oath by mother or other person of desertion by father, 
40; before two Justices, (note N), 39; evidence of desertion, (note 0), 40; ser- 
vice of summons, warrant, (note P), 40; effect of release, (note Q), 40; order 
for regulating allowance, in writing, 40; disobedience of order may be in- 
quired into by one Justice, 40; procedure, 40, 530 ; Quarter Sessions may modify 
orders, 40; appropriation of penalty, 40; warrant of apprehension of nt 
deserting, &c., or about to remove, 40; recognizance for fulfilment of r, or 
— 40; may be placed at Destitute Children’s Asylum, 40; 
order may be varied by two Justices, 40 ; t wilfully and without reason- 
able excuse deserting child under 16, 6. 1), 41; basterdy order, 493; see 
‘ Errata,” and Appendix, 571; decisions of Supreme Court,—ex parte Rose, 
529; ex Simmons, 528; see ‘* Wives deserted.” 

Bathing publicly, (O. 17 ', 332; see “ Indecency.” 

Bawdy-house, see “ Disorderly House,” 79; information for keeping, 498. 

Beast confined not subject of larceny at common law, stealing, (O. 2), 284; re- 

* andes ed having, (9 3), 285. — i 

ggin s in public place, or encouraging child to do so, (O. 1), 417. 

Benevolent and Benefit Šocieties, 42. 7 

Betting at games of chance in the street or highway, (O. 2), 417; cheating at 

D out ane O. 1), 48; inf for, 498 

igamy, what is, 42; (0.1), 43; information for, i 

Billiards, 43,364; granting licenses for, (note V), 364; owner of public billiard 
room permitting any one to play on Sunday, (O. 4), 328. 

Binding over party to prosecute, and witness in indictable offences, by recognizance, 
190; recognizance to give evidence, (O. 1), 439; notice to be given to witnesses, 

O. 2), 440; the like Form, where there is surety for witness, 440; witness re- 
using to enter into recognizance, commitment, 190, and (note H); warrant of 
commitment of witness for refusing to enter into recognizance, (P. 1), ; 

Binding over accused in indictable offences during the hearing, 188, 163; Form 
of recognizance, (Q. 2), 442; to answer charge at sessions or assizes, 171 ; 
Form of recognizance, (S. 1), 444. 

Bird, confined, not subject of larceny at common law, stealing, (O. 2), 284 ; re- 
ceiving or having it, (O. 8), 285. 

Birth, — — 68; information for, 497. 

Birth, register of, within 60 days, (note D), 386; after 60 days, and before 6 
months, solemn declaration of parent, 386 ; see “ Registration.” 

Blacksmith, &c., using forge, not closing shutters an hour after sunset, (O. 8), 346. 

Blasphemy and profaneness, indictable, 43; information for, 494. 

Blasting rock, &c., without giving written notice to Justice, (O. 33), 336; see 
“ Police.” 

Boatmen (licensed), of Sydney, 43. 

Boats, stealing from, (O. 24), 289. 

Bodies, dead, see “ Dead Bodies.” 

Bond, forging, (O. 5), 125; stealing, (O. 3), 287. 

Bonfire, making, within 100 yards of road, (O. 8), 410. 

Brass fixed to houses or land, stealing, (O. 13), 288. 

Breach of the Peace, see “ Sureties,” 396. 

Bread and flour, see ‘* Baker.” 

Breaking and entering, see “ Housebreaking,” “ Burglary.” 5 

20 
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Breaking down bridges, dams, (O. 8—11), 297; [summary offence], (O. 8), 410; 
(O. 5), 329. 

Breaking rison, see “ Escape, Prison Breach, and Rescue.” 

Brewers (licensed), 44; see “ Publican,” “ Distiller ;” (summary offences]: in the 
making of ale, &c., using, &c., vitriol, &., (O. 1), 44; having such poisonous 
substances in his possession, (O. 2), 44; selling, &c., such substances to 
brewer, except for medicinal purposes, (0. 3), 44; knowingly selling any ale, 
&c., containing such substances, (O. 4), 44; witness, when summoned, not 
attending, (O. 5), 44; publican having in his possession liquors so adulterated, 
or any poisonous, &c., substances, (O. 6), 45; [indictable offences]: being con- 
victed a second time of using vitriol, &c., in the brewing of ale, &c., (0. Ib 
45; any dealer putting substance into liquors, or selling, &c., liquors so adu 
terated, (0. 2), 45; Inspector of Distilleries may inspect premises and utensils, 
— BR), 44; information in written conviction within three months, 

note 8), 44. 

Bribery, 45 ; see “ Election,” “ Municipalities ;” [indictable offences] : receiving or 
offering reward by or to one ——— justice or government, (O. 1), 45; 
[ELECTION], any person committing act of bribery and corruption, (O. 2), 45: 
prosecution within 6 months, (note T), 45; what are acts of bribery and cor- 
rie ean (note U), 45; (summary offences]: any elector asking, receiving, or 

ing money, &., (0.1), 46; Muwicrparry, [indictable], guilty of bribery or 
corruption, (0. 1), 46; [summary offences]: elector receiving, &c., money, &c., 
or agreeing, &c., for money, &., to vote; or any person offering to corrupt, 
&c., elector, (O. 1), 47; prosecution within 3 months, (note V), 46; acts of 
bribery, &c., (note w), 46. 

Broad wheels, see “Tolls,” (note a), 407. 

Broker embezzling money, (O 1), 5. 

Buggery, (0. 1), 394. 
ogo on highway, (0. 40), 337, and (note Y); see *“ Police,” and 

O. 8), 410. 

Building within the curtilage, breaking and entering, stealing therein, (0. 1, 2), 
144, 145; what is, 47, 283. 

Bull baiting or fighting, keeping place, &&., for, (O. 3),6; (0.7), 7; and (O. 5}, 
410. 


Burglary, statutory provisions as to, 47; at common law, 47; ingredients in 
offence of, 47; breaking and entering, what, 47 ; what is “ burglarious” intent, 
48; conviction on indictment for, 49; committing burglary, (O. 1), 49; and 
using violence, (O. 2), 49; information for, 494. 

Burial register, provision as to, (note £), 387; see ‘ Registration.” 

Burning by servants, [summary offence], (O. 1), 122; see “Arson.” 

Butcher, 49; having in possession or slaughtering, &c., sheep infected with 
catarrh, &¢,, or exposing carcase in shop, (O. 1), 49; provisions as to licenses 
and inspectors, (note x), 49; slaughtering cattle for sale in unlicensed house, 
(0. 2), 49; neglecting to gjve due notice of cattle intended to be slaughtered, 
&c., to inspector, (O. 3), 50; privileged exceptions, (note z), 50; neglecting to 
give due notice of cattle slaughtered without being inspected, to inspector, 
and to keep and produce skins, &c., (O. 4), 50; keeper of slaughter-house 
— to keep regular book, &c., for entries, or making false entries, or 
failing to make monthly report or to pruduce book, (O, 5), 50; refusing to 
produce or account for, within one month, skins of slaughtered cattle, (0. 6:, 
61; cutting out, burning, or defacing any brand, or possessing skin from which 
brand has been burnt, (O. 7), 51; tanner purchasing hide or skin so defaced, 
&c., (0. 8), 51; butcher obstructing inspection by constable, &c., or neglecting 
to comply with Justice's directions as to — &c., (O. 9), 51; discharging 
fire-arms in street, &c., for the purpose or under the pretence of slaying 
cattle, (O. 10), 51; owner, &c., neglecting to remove any animal which has died 
from disease in slaughter-house, and to destroy by fire, (O.11), 51; what are 
“animals,” (note a), 51; owner, &., neglecting to remove, &c., any animal 
which has died from disease, &c., in Sydney, not being in a slaughter-house, 
(O. 12), 51; see “Sunday”; butcher, &c., refusing to comply with Justice's 
directions as to cleansing shambles, &c., (O. 22), 333; authority to inspect, 
&c., (note s), 333; owner of animal dying in Cumberland, &c., within halfa 
mile of public road, &c., or occupier of place where such death occurred, if it be 
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a quarter of mile from a dwelling-house, neglecting to burn animal; or, if such 
place within a quarter of mile from dwelling-house, neglecting to remove 
animal, &c., and burn it, (O. 13), 52; owner of slaughter-house causing, &., 
animal diseased in the spleen, &c., to be slaughtered, or after slaughter, if 
spleen found diseased, neglecting to destroy entire animal, (O. 14), 52; 
blowing upon meat for sale, (O. 15), 52; warrant to inspect, (note B), 52; 
owner, &c., of animal dying upon any road, &c., in the colony, neglecting to 
destroy carcase by fire, (O. 16), 53; costs of destroying, &c., by constable, 
recoverable from neglecting party, (note c), 52; entry on premises in Sydney 
where animal has died of disease, (note D), 52; slaughtering, &c., in other 
place than licensed slaughter-houses in proclaimed towns, &c., (O. 17), 53; 
procedure in order to get town proclaimed, (note £), 53; evidence of 
slaughtering, (note F), 53; “animal,” (note @), 53; blood boiler, &c., carrying 
on business within such towns, (O. 18), 53; newly establishing, &c., carryin 
on, &c., business of soap boiler, &c., or other obnoxious trade, &c., within zack 
towns, (O. 19), 53; as to prosecutions, appeal, and appropriation of fines, 
(notes H, 1, K), 53; owner of butcher’s shop, &c., failing to obey written order 
of Justice to cleanse premises, (O. 20), 54; warrant to inspect, (note L), 54; 
service of notice to cleanse, &c., Seth M), 54; person in whose custody meat is 
found for sale which is unfit for food, (O. 21), 54; police may inspect and seize, 
(note N), 54; owner, &c., neglectin to cleanse premises within one hour after 
slaughtering, (O. 22), 54; (indictable): obstructing or hindering Justice, in- 
spector, or constable, (O. 1), 54; taking to slaughter-house any animal, &c., 
which died from disease, (O. 2), 54; common dealers in victuals, responsibility 
of, (note 0), 54; knowingly selling, &c., any animal which died of any disease, 
or whose melt is diseased, (O. 3) 55; decisions of Supreme Court,—ex parte 
Cleeve, 531; ex parte Baird, 531. 
Buying counterfeit coin, (O. 3), 67. 
By-laws, as to, (note x), 875. 


0. 

Cabbages, stealing, (O. 8, 9), 286; damaging, &c., (O. 2, 3), 295. 

Calf, stealing, (O. 1), 61 ; wounding, (O. 2), 61; ill-treating, see “ Animals.” 

Caption of depositions of witnesses in indictable offences, 181; Form of, (M.), 
437 ; depositions of witnesses on remand day, 438; of prisoner's statement, 
(N.), 438. 

Carcase of newly-slaughtered animal, carrying in street without covering, (O. 3), 
345; throwing, of dead animal into street, &c., (O. 32), 336. 

Carnally knowing female children under 10, (O. 1), 55; above 10 and under 12, 
(O. 2), 55; indecent assault on child under 12, (O. 3), 55; jury may acquit of 
rape and commit of assault with intent, (note P), 55; on indictment for car- 
nally knowing a girl above 10 and under 12, jury may convict of the attempt, 
(note Q), 55. 

Oarriages (licensed), 56; omitting in requisition for license, &c., to state truly 
name, &c., (O. 1), 56; stage carriage, what is, (note R), 56; provisions as to 
license, (note s8), 56; service of summons, (note U), 56; appeal, (note T), 56; 
keeping stage carriage without license, (O. 2), 57; using stage carriage with- 
out particulars as to name, &o., being painted thereon, (O. 3), 57; outside 
passengers being carried on roof contrary to Act, (O. 4), 57; carrying greater 
number, é&c., than licensed, (O. 5), 57; as to outside passengers, (note Y), 57 ; 
information against nearest proprietor, (note v), 57; owners liable, (note x), 
57; luggage carried on the top contrary to Act, (O. 6), 58; passengers sitting 
on luggage on the roof, or more than one sitting on coach box, (0.7), 58; car- 
rying more passengers than licensed, (O. 8), 58; driver refusing to stop at toll- 
bar upon passenger's demand, or to permit passengers to .be counted or lug- 
gage to be measured, (O. 9), 58; toll collector refusing to examine on 

assenger'’s request, (O. 10), 58; endeavouring to evade examination by 
A eacen ing before reaching toll-bar, &c., (O. 11), 58; driver quitting box, &c., 
or otherwise misconducting himself, (O. 12), 59 ; driving oarelessly, wantonly, 
&c., (O. 13), 59; Forms of informations, 495; [indictable]: coachman wan- 
tonly and furiously driving and injuring person, (O. 1), 59. 

Carriers, 59 ; bailee of goods, &c., fraudulently converting same, (O. 1), 59; bail- 
ment, what is, (note z), 59. 
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Cart, to have its owner's name, &c., painted on off side legibly, 346. 

Carter licensed in Sydney, 60. 

Case, action on the, against Justices, where it will lie, 251. 

Cattle, 60; see “ Abattoir,” * Animals,” “ Butcher,” “ Larceny.” 

Cattle, driving through proclaimed towns, except between 6 and 8, a. m., 60. 

Cattle, using, &c., without owner’s consent, (O. 1), 60; Justices may commit for 
felony instead, [note c}, 60; skin, &c., of stolen, found m possession or dwell- 
ing, (O. 2], 61 ; [indictable]: stealing, or killing with intent to steal, (O. 1), 
61; offender may be convicted under 17 Vio., No. 3, (note D), 61; maliciously 
killing, maiming, or wounding, (0. 2), 61; informations for cattle stealing, 
killing, §c., 496; see “Animals, Cruelty to”; restitution of stolen cattle may 
be awarded, 61 ; vendee who delivers cattle, or pays back sum received, may 
recover from vendor, 62; search warrant for stolen cattle, 63. 

Cattle dying on road or being diseased, see “Butcher”; straying on road, (O. 19), 332. 
Cantion to person accused of indictable offence, before making statement, 195, 186; 
Form of statement, (N.), 438—439 ; whole caution to be printed, 186, 439. 

Cellar, making, with opening beneath footway, (O. 25), 334. 

Certificate of non-appearance on recognizance, in summary convictions, where hearing 
adjourned, 200; Form of, (F.), 455 ; in indictable offence, where remand and erami- 
nation adjourned, 168, 189; Form of, (Q. 4), 443. 

Certificate of dismissal of an information or complaint, (s. 14), 201, 232; Form of, (M:, 
466; minute of order of dismissal for service under 3. 17, 232, 466. 

ERT of Clerk of the Peace that costs of an appeal are not paid, 207 ; Form of. 
[R.], 482. 

Certificate of indictment being found, to authorize warrant, 158; Form of, (F.), 432 

Certificate of gaoler of receipt of prisoner, 172 ; Form of, (T. 2), 449; money, dc. 

ound on prisoner, 450. 

Certificate of consent to bail by examining Justice, (s. 23), 171, 32; Form of, indorsed 
on commitment, (S. 8), 445; the like on separate paper, (8. 4), 446. 

Challenge, provoking to send a, or sending, or taking, (O. 1), 64; information 
for, 496. 

Chapel, setting fire to, (O. 2), 20; distarbing congregation in, (O. 1), 65 ; (O. 3), 66; 
riotously demolishing, (O. 3), 388. 

Charge of an indictable offence, for which a warrant may issue, 157, 174. 

Cheating, 64; see “ False Pretences,” “ Gaming;” selling by false weights, (O. 1), 64. 

Child murder, see “ Concealing Birth ” 

Child, concealing birth of, (O. 1), 68; deserting, (O. 1), 64; desertion of children by 

rents, (note F), 64; — (O. 2). 64; information for child stealing, 496. 

Children, desertion of, see “ Bastard.” 

Chinese witness, how sworn, 213. 

Chloroform, administering, to enable person to commit felony, (0. 5), 29; information 
for, 492, 493. 

Christmas Day, not closing public-houses on, (O. 12), 367. 

Church [summary convictions] : disturbing | gira during sermon, &., (O. 1), 65; dis- 
turbing divine service, (O. 2), 65; aiding, (O. 3), 65; rescuing offenders, (0. 4), 
65 ; [indictable]: disturbing congregation, (O. 1, 2, 3). 65, 66. 

Clergymen, arresting, on way to service, (©. 1), 66; offending against Marriage Act, 
see “ Marriage ;” SNET Registration Act, see “ Registration.” 

Clorks, larceny by, (O. 25), 289; embezzlement by, (O. 1), 96; informations for, 499, 
509. 


Clerks of Petty Sessions, see “ Fees,” “ Fines,” “ Recognizances.” 

Clerks of Bench failing to make return of — of licensed distillers, (O. 16), 84 
account to be rendered monthly, 209; Form of return, (T). 484 ; quarterly, 115. 

Clerks of Petty Sessions refusing to give copy of register of dog, (O. 3), 88. 

Coach, stage, coackmen of, furiously driving and injuring n, (O. 1), 59; [summary 
conviction) : through intoxication, or negligence, or by wanton driving, or by othe 
misconduct endangering passenger's safety, or injuring the property of owner of 
coach, (O. 13), 59; see “ Carriages.” 

Coal mine, stealing from, (O. 14), 288; setting fire to, (O. 5), 20. 

Coal and Collieries, 66; owner of mine refusing entry to examine, (O. 1), 66. 

Cock-fighting, keeping a place for, or suffering same to be so used, (0. 3), 6; (0.7). 
7; information for, 487. 

Codicil to a will, forging, (O. 4), 125; stealing or destreving, (O. 4), 287. 
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Coin, counterfeiting, &c., gilding or silyering, colering, (O. }), 66 ; impairing, &e., (0. 
2), 67 ; buying, selling, &., counterfeit, (O. 3), 67; uttering counterfeit, (O. 4), 
67 ; uttering counterfeit, accompanied by possession, &., (O. 5), 67; having 
session, &c., with intent to utter, (O. 8), 67; clerk, or officer, or deputy, d&ec., sign- 
ing, or certifying, or uttering false copy of information for uttering, &c., (O. 10), 
67; making or mending, or sing coining tools, without authority, (O. 11), 67; 
counterfeiting copper, &c., (O. 12), 67 ; uttering false copper, (O. 13), 67; infor- 
mation for uttering, 496. 

Collieries, see ** Coal.” 

Colt, stealing, (O. 1), 61; wounding, (O. 2), 61. 

Commencement of imprisonment for a subsequent offence, 234 ; Form of, 471; when 
it rans from, 241. 

Commitments [in summary convictions and orders} should be several against each, 241; 
where the punishment is by imprisonment, 205, 206, 242; Form of, (P. 1), 4755 
in case of adjournment of hearing, :s. 16), 201, 225 ; Form of, (D.), 453; instead 
of issuing a distress warrant, (s. 19), 203, 243; until return made to a warrant of 
distress, (s. 20), 204; in default of distress, (s. 20), 204; Form of, (N. 5), 470; 
in defsult of distress for costs wbere panen is imprisonment only, (s. 24), 207, 
242; Form of, (P. 5), 479; in default of distress u an order of dismissal, 
(s. 17), 202, 232; Form af, (Q. 2), 480 ; in default of distress for costs of an appeal, 
(s. 27), 207; Form of, (s. 2), 483; in the first instance for non-payment of a 
penalty, (s. 23), 205; Form of, (O. 1), 472; of a defendant for a subsequent 
offence and eumulative imprisonments, 284; Form of, for a consceutivs period, 
where convicted on the same day of two or more offences, 470; Form of, upon a 
conviction for a second or subsequent offence, adapted to where imprisonment only 
adjudged, or where penalty imposed, and tmprisonment in default of payment, 
471. 

Commitment for penalty, &c., after appeal, (s. 27), 207, and (note x), 10. 

Commitment in summary convictions not void for defects, 240, 241. 

Commitments, backing, see “ Backing Warrants.” 

Commitments | in indictable offences), for offences at sea or abroad, (s. 2), 157, 158; see 
“ iralty ;*? upon an indictment found, (s. 3), 158; Form of, (H.), 432; after 
examination on an ordinary charge, (s. 25), 172, 185; Form of, (T. 1), 449; for 
an offence committed in another county, (s. 22), 169; Form of warrant to con- 
vey the accused before a Justice of the Colony, ĝe., in which the offence was com- 
métted, (R. 1), 444; of accused on surrender of his bail, 36 ; Form of complaint 
of bail for the accused that he may be committed in discharge of their recogni- 
zances, 447; Form of warrant to apprehend accused, 447 ; commitment of accused 
on surrender of bail after apprehension under warrant, 448 ; the like after appre- 
hension without warrant, 448 ; see “ Recognizance.” 

Commitment of witnesses for refusing to be examined in — convictions and orders, 
197, 223, 423 ; Form of, (G. 4), 457; the like in indictable offences, (s. 16), 165 ; 
190, 428; Form of, (L. 4), 436; for refusing to enter into — to givo 
evidence, (s. 20), 167; Form of, (P. 1), 440; on surrender of bail for witness, 
(notea), 188; Form of, of witness refusing to be sworn who attends without sum- 
mons, 436. 

Commitment for want of sureties to the peace, 397 ; Form of, 517. 

Common yaming-house, keeping, (O. 1), 127 ; see ‘‘ Gaming-Houses.’”’ 

Common informer ean give evidence in his own case, (8. 14). 265. 

Competency of certain persons as witnesses, 106. 

Complaint to obtain an order for payment of money or otherwise, need not be in writing, 
(s. 8), 197, 200; nor on oath, (s. 1), 192, 211, 212; to include only one matter of 
complaint, (s. 10), 198, 220; may be made by complainant, or his counsel or 
attorney, (8. 10), 198, 212. 

Complaint for an indictable offence, (s. 8), 160, 174; Form of, ( A), 429. 

Complaint or information, dismissal of, (8. 14), 201, 227, 228 ; order of dismissal, 228 ; 
Form of order, (L.), 465 ; certificate of dismissal, (M.), 466. 

Complainant or informer to have notice of apprehension of defendant, (s. 13), 200, 227 ; 
if he do not attend, dismissal or hearing adjourned, 224, 225, 227 ; costs recovered 
from, and committal forthwith, (ss. 16, 18), 202, 203, 227; requisites to prove 
service of notice of adjournment, 227. 

Complainant a competent witness in all cases, 108, 265; may have attorney, (s. 13), 
199, 209, 225. 
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Death, see “ Registration,” 386. 

Declaration instead of oath, 318. 

Declaration, dying, how to be taken, &e., 104, 430. 

Deceying away a child, or harbouring it, (O. 2), 64. 

Deeds relating to real property, forging, (O. 5), 125; stealing, &e., (O. 3), 287. 

Deficing wall, house, &c., O. 37), 387; boundary marks Of towns, (O. 38), 337; see 
24 oe 


Defects, [on summary convictions aad orders], in informations or complainte, (es. 1, 9), 
192, 197, 215, 226; in warrants, (s. 3), 193; not aided in convictions or commit- 
ments, 239 ; to be amended on prohibition, habeas corpus, &c., (s. 9), 261 ; (s. 10), 
264, 271, 272; and Appendix, 571. 

Defects, [on indictable offences), in information and complaint, (s. 8), 160; in sun- 
monses or warrants, (s. 9), 161. 

Defence in summary convictions and orders may be by counsel or attorney, (a. 12), 199; 
of accused in indictable offences, 186. 

Defendants, several, may be joined in an informetion, 214 ; whea defendant proceeded 
against by a description of his person, (s. 3), 194. 

Delaying letters, see “ Postage,” 346. 

Deliverance, warrant of, where accused bailed after committal, (s. 24), 172, 33; Form 
of, (5. 5), 446; liberate on — of penalty, &c., in summary convictioas, 

es (se. 28, 31), 208, 209, 241; Form of, $81 

man penalty not necessary before enforcing payment, 242. 

Demanding aer with menaces with intent lo steal 4 same, (0. 20), 288 ; sending letter 
to the like effect, (O. 2), 289. 

Demolishing houses, &c., see “ Riots,” 388. 

Deposition of constable to service of summons on defendant in summary proceedings, 
222; Form of, 177; joint, where constable unable to read, 178; or on accused in 
indictable offences, 177, 178; Form of, 177, 178; on witness, (in summery pro- 
ocedings], (8. 7), 197; Form of, 456; [indictable offences], (s. 16), 164; Form of, 

7. 


Deposition on charge of summary offence being substantiated before issue of a wer- 
rant, 451 ; that a person is a material witness, 455. 

Depositions of witnesses in indictable offences, mode of taking, (s. 16), 164; Form of, 
(M.), 437; of deceased witnesses may be read, (s. 17), 202; of deceased witnesses 
or the prisoner may be read, (8. 16), 263; or if too ill to travel, or certified to be 
anable to bear expense of attendance, (s. 13), 265; accused entitled to copies both 
of witnesses for prosecution and for acc on committal, whether by Justices or 
coroner, but not on remand or discharge, (s. 27), 173; (a. 3), 260, 190. 

Description or name of defendant in warrant of apprehension iu summary proceedings 
sufficient, (s. 3), 194. 

Desertion of child by parent, see “ Bastard” ; of wife by husband, see “ Wife.” 

Destroying bridges, &c., mile-stones, &c., fences, &., pump, &., (O. 5—9), 329; (0. 
8), 410; see “ Police,” ‘ Tolls,” ‘ Malicious Injuries.’ 

Detention of defendant until return of distress warrant, (a 20), 204. 

Detention of accused where indictment found against him and he is already in custody, 
(8. 3), 158; Form of warrant, (L), 434. 

Discharge of apprentice for ill-usage or neglect of master, (O. 2, 4), 16, 17; af servants, 
(s. 10), 304. 

Discharge of defendant — of penalty, (ss. 28, 31), 207, 209, 241; on recog 
nizances where case adjourned, (ss. 16, 13, 3, 9), 202, 200, 193, 198, 225 ; of per- 
son charged witb an indictable offence, (s. 21), 168; the like on bail taken after 
committal, (s. 24), 172; see “ Deliverance.” 

Discretionary power of Justices to admit to bail, (s. 23), 170, 32; no action to be 
brought against Justices for exercising a discretion given them, (s. 4), 247, 251. 

Diseased cattle, see ‘ Butchers" ; sheep, nee “ Scab.” 

Disguised by night with intent to commit felony, (O. 6), 145. 

Dismissal of information or complaint, (s. 18), 201, 225, 231; recovery of costs from 
complainant, (227); order of dismissal, (s. 14), 200, 228; Form, (L.), 465; certi- 
ficate of dismissal, 228; Form, (M.), 466; distress warrant, (Q. 1} 479; com- 
mitment in default, (Q. 2), 480; complainant may be committed forthwith, ( 
19), 203. 

—— of statute where no penalty annexed, 79. 

Disorderly conduct in public houses, 365; Form of information, 513, 514. 
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Disorderly house, 79; unlicensed playhouse deemed to be, 405; keeping, &c., 80; 
information for keeping, 498 ; decision of Supreme Court,—R. v. Rushton, 539. 

Distiller, 80; procedure, (note T), 80; carrying on business in unproclaimed places, 
(O. 81), 1; keeping still without license, (O. 2), 82; apothecary possessing still 
withont license, (O. 3), 82; n keeping still for lawful purpose without license, 
O. 4), 82; maker of wine keeping atl without license, (O. 5), 82; Gas Light 
Company keeping still without license, (O. 6), 82; using business of brewer, &., 
on premises where there is a still, (OU. yee disposing of illicit spirits, (O. 8), 
88; purchasing illicit spirits, (O. 9), 83; bribing Inspector, &c., (O. 10), 83; In- 
—— taking bribe, (O. 16), 84; possessing unlicensed still, &o., or unlawfully 

Istilling, &c., (O. 12), 84; commencing to make or landing any still without 
giving written notice to Chief Inspector, (O. 13), 84; selling such still without 
iving such notice, (O. 14), 84; erecting still without giving written notice, 
(0. 15), 84; Clerk of Bench failing to e return of registration, (O. 16), 84; 
rewer, &c., selling spirits without being registered, (O. 17), 84; brewer selling 
spirits on premises registered for brewing, (O. 18), 85; brewer keeping beyond six 
ons of spirits on premises, (O. 19), 85 ; brewer neglecting to have name painted 
ibly, (O. 20), 85; obstructing any officer of Customs, (O. 21), 85; offering 
bribe to tor, &c., to induce connivance, (O. 22), 85; Inspector taking bribe, 

(O. 23), 85; see ‘ Brewer”; warrant of entry to arrest, — (note W), 
84; claims, (note x), 85; decision of Supreme Court,—in re Williams, 534. 

Distress, 85 ; anyone distraining as agent, &o., without warrant, or refusing to deliver 
duplicate to tenant, or neglecting to post up inventory, or charging more than 
authorized, (O. 1), 86; how to distrain, (note T), 85; decision of Supreme Court, 
—ex parte burn, 535. 

Distress, power to deal summarily with cases of oppressive, (note F), 341. 

Distress warrant upon conviction, (s. 19), 202, 239; Form of, (N. 1), 467; where dis- 
tress would be ruinous, or on confession of no goods, commitment, (s. 19), 208; 
Form of, 467 ; distress warrant upon an order, (s. 19), 203; Form of, (N. 2), 468; 
Form of Indorsement in backing, (N. 3), 469; Form of Constable's return, (N. 4), 
470; detention until return of, (s. 20), 204; after sppeal for the costs, (s. 27), 
207 ; for costs upon complainant's goods on dismissal of charge, (s. 18), 202; Form 
of, for costs upon order for dismissal of charge, (Q. 1), 479; commitment for 
want of distress, (Q. 2). 480. 

Ditches, (U. 8), 410; see ‘‘ Tolls.” 

Dock, stealing from, (O. 24), 289. 

il-treating, 1O. 1), 5; see “ Animals.” 

Dogs, [summary j: 86; stealing, (O, 1), 86 ; knowingly having stoler. dog, or its skin, 
in possession, (O. 2, 3), 87; [indictable]: corruptly taking rewards as to stolen 
dogs, 87 ; search warrant, (note B), 87 ; offenders remanded or bailed, (note D), 87 ; 
Forms of information. search warrant, conviction, 498. 

Dog, (registration), 87 ; mode of registering, (note 8), 87; persons keeping dogs in 

imed towns without registering, (O. 1), 87; wilfully giving an erroneous 
iption, (O. 2), 88; Olerk of Petty Sessions refusing to give copy of registra- 
tion, (O. 3) 88; owner of dog that shall rush at any person, or horse, or bullock, 
whereby li s = — endangered, i 4), S SN failing to npn any 
unregister , (0. 5), 89; constable neglecting to destroy illegally at 
(0. 6), 89. constable maliciously killing dog, ke., (0. 7), 89 i ol any 
dog, &c., who shall attack any person, (O. 8), 89 & 346; evidence, proof of regis- 
tration, (note F), 88; appeal, (note @), 88; dogs not registered, &c., to be killed, 
(note u), 88; asto sheep dogs, (note x), 88; evidence, ownership of dog, (note 
L), 89. 

Dove or pidgeon stealing, (O. 4), 285 ; receiving same, (O. 10), 286. 

Drivers on highways, offences by, (O. 12), 58 ; owners liable for, (note x), 57 ; informa- 
tion for driver carrying on roof luggage above the proper height, 495; refusing 
to measure luggage, 495; quitting boz before person at horses’ heads, 495; using 
abusive language to passenger, 495; neglecting to take care of luggage, 495; 
furiously driving, 495 ; see “Carriages (Licensed).”’ 

Drovers, travelling on Sunday, (0. 4), 395 ; see “ Sunday.” 

Drown, attempting to, (O. 2), 28. f — 

Drugs, see ‘ Abortion,” ‘ Brewer,” ‘ Publican ;” administering to a person to enable 
offender to commit felony, (O. 5,, 29. 
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Drunkenness, 89 ; being found drunk and disorderly, (O. 1), 89 ; habitual drunkard, 
or thrice convicted 12 months before, behaving riotously, (O. 2), 89 ; apprehension 
of drunkards, (note m), 89; licensed —— supplying liquor to, after prohibition, 
(O. 3), 90; person procuring liquor for prohibited drunkard, (O. 4), 90; prohibi- 
tion, Justices’, (note x), 90; Form from schedule B of 19 Vie. No. 24, 499; as 
to procedure and recovery of costs, (note 0), 90; in gaol, see “ * 

Duelling, see “ Challenge.” 

Dumb and deaf witness to be interpreted, 213, 231; Form of oath, 213. 

Duplicates of pawnbrokers, forging, (O. 8), 325 ; loss of remedy for, (mote £), 323. 

Duty, neglect of, by constable, (O. 1), 76; see “Constable.” . ; 

Dwelling-house, setting fire to, (O. 1, 2), 20; breaking and entering, and stealing, (0. 
1), 144; stealing in, to value of £5, (O. 21), 288; Forms of informations, 488, 
494. 502, 508. 

Dying declaration, mode of taking, 104, 430. 


E. 

Electoral Act, 92; — wilfully misleading collector, or causing false name to be 
inserted, (O. 1), 92; Returning Officer neglecting duty, (O. 2), 92; presidirg 
Justice or officer neglecting duty, (O. 31, 92; [indictable]: wilfully making false 
answer, &., in any way ing — (0. 1), 92; voting second time or 
personating elector, (O. 2), 93; disqualified person voting, (0. 3), 93; wilfully 

iving false evidence before Election Committees, (O. 4), 93; person summoned 
y Election Committee disobeyiug summons, or refusing to produce papers, or pre- 
varicating, &c., (O. 5), 93; see “ Bribery.” 

Electric Telegraph, 98 ; officer not transmitting messages in proper order, (O. 1), 93; 
officer damaging private despatches, (O. 2), 93 — obstructing construction 
* or injuring works, (O. 3), 94; obstructing officer, (O. 4), 94; compensation, 

note R), 94. 

Embezzlement, statutory definition of, 94; distinction between, and larceny by a sr- 
vant, 94; distinction between master and principas; 95. 

Embezzlement by agents, bankers, &c., (O. 1), 5; by clerks or servanta, (O. 1), 90; 
by government servant, (O. 2:, 90; as to indictment, (rote 8), 90; ‘valuable 
securities” within 9 Vic., No. 2, (note T), 90; information for embezzlement by 
clerk or servant, 499. 

Embracery, see “ Juror.” 

Encroachment, making, on road, (O. 40), 338. 

Enforcing summary convictions and orders, 239 ; time within which fines are enforceable, 
239 ; mandamus for enforcing, discretionary, 240 ; one Justice may enforce, 24): 
consecutive periods of imprisonment, 234 ; Form of, 462; of the form of the com- 
mitment, 240; time from which imprisonment runs, 241 ; provisions as to defects in 
commitments, 240 ; where several offenders, 241; discharge of defendant on par- 
ment, 241 ; no demand of penalty necessary before enforcing, 242; where time is 
given, proof of non-payment, 242; provisions as to amendment of defects in con- 
victions, orders, or commitments on prohibition, habeas corpus, &c., (s. 9), 261; 
(s. 10), 264, 271, 560. 

1. Enforcing convictions on informations, where imprisonment only, (s. 24), 206, 242; 
Form of commitment, (P. 1), 475; warrant of distress for costs, (P. 3), 477: 
commitment for want of distress, (P. 5), 479; where imprisonment in default cf 
payment (8. 23), 205; Form of commitment, (O. 1), 472; where alty to be 

evied by distress, and imprisonment in default, (s. 19), 203; where distress wov'd 
be ruinous, or no goods, committal, (s. 19), 203; distress implies power of sale. 
242; commitment or security until return of distress warrant, (8. 20), 204, Fors 
of recognizance, 468 ; effects of partners may be seized, 242 ; defendant in replevy, 
242; penalty of wife not to be levied on husband’s goods, 243; in default of sufi- 
cient distress, committal, (s. 21), 204,243; Form of distress warrant, (N. 1) 
467; commitment for want of sufficient distress, (N. 5), 470; where no remeds 
given in default of distress, (s. 22), 205, 243 ; where no remedy to enforce permen i 
mast be by distress or by procedure of 5 W. IV., No. 22, 243; provisions of 5 W. 
IV., No. 22, 244; decision of Supreme Court, —ex parte Cockburn, 535. 

2. Enforcing orders on complaints, 201; minute of order to be first served, (s. 17', 
202, 245; Form of minute, 476; where imprisonment only, (s. 24), 206, 242; 
Form of commitment, (P. 2), 476; Warrant of distress for costs, (P. 4), 478: 

» commitment for want of distress, (P. 5), 479; where imprisonment in default of 
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pem s. 23), 205; Form of commitment, (O. 2), 475; where penalty to be 

evied by distress and imprisonment, in default, (a. 19), 203; Form of distress 
warrant, (N. 2), 468; where no remedy on default of distress, (s. 22), 205, 243 ; 
or no remedy for enforcing payment, 244, 

3. Enforcing costs on diain, by distress and imprisonment, (S. 18), 203; Forms : 
order of dismissal, (L.}), 465; certificate, (M.), 466; distress warrant, (Q. 1), 
479; indorsement in backing distress warrant, (N. 3), 469; constable’s return, 
(N. 4), 470; warrant of committal, (Q. 2), 480; gaoler’s receipt for defendant, 
481 


4. ers costs upon appeal, (8. 27), 207; distress warrant for costs of appeal, (5. 
1), 482. 

Enticing away a child, (0. 2), 64. 

Entry (forcible) and detainer at common law and by Statute, 97; (O. 1, 2), 97; not 
assisting Justices, (O. 3), 97; Forms of informations, 500. 

Escape, prison breach, and rescue, 98 ; [summary]: offender imprisoned for not exceedin 
14 days, refusing to do hard labor, or escaping, (O. 1), 98 ; person afasthorlaed 
communicating with suoh offender, (O. 2), 98; [indictable]: rescuing murderer or 
his body, (0.1 ), 98; officer permitting escape, (O. 2), 98 ; breaking prison, (O. 3, 
4), 99; conveying mask, &o., into prisoner, (0. 5), 98; aiding escape, (O. 6), 99 ; 
aiding escape of transported felon, (O. 7), 99; rescuing prisoner, (O. 8, 9), 99; 
aiding prisoner while being conveyed to — (O. 10, 11), 99; rescuing goods or 
breaking pound, (O. 12), 99; escaping prison in charge, (O. 13), 99; Go- 
vernor may authorize hard labor out of prison, (note x), 99; liability of person 
— — ), 100; as to felons convicted in the Colony absconding from dis- 
trict, (note Y), 100. 


100 

Escape of v ts, (0. 3), 418. 

Estate real, deeds relating to, stealing, (O. 8), 287; forging, (0.5), 125. 

Estreating recognizances in summary convictions and orders, (as. 3, 9, 13, 16), 193, 
198, 200, 202; on remand in indictable offences, (s. 21), 168; for keeping the 
peace, 398 ; see 381—386, “Recognizances.” — 

Evading payment of tolls, (O. 6), 409; see ‘ Tolls.” 

Evidence; proof of the issue, intent, malice, guilty knowledge, 100 ; best evidence, 101 ; 
secondary evidence, 102; hearsay, 103; d ions and acts, 104; dying declara- 
tions, 104; admissions, confessions, 105, 168; oe communications, 105; 
Witnesses, competency of, 106, 206 ; husband and wife, 106, 230; “criminal pro- 
ceeding,” (note 0), 107; degrading questions, 109 ; examination and cross-exami- 
nation, 109; written evidence and presumptions, 110; witnesses giving false ovi- 
dence, 231; of a previous conviction, 233 ; mode of taking in summary proceed- 
ings, 229; to be recorded, 229; in indictable offences on preliminary examina- 
tion, 180, 188; for prisoner, 186; see “Lzamination,”’ ‘“ Witness,” “ Evidence,’ 
s Justices” ; as to compelling witnesses’ attendance and binding them over, 190; 
as to bailing accused, (s. 23), 170; see ‘* Bail.” 

Ewe, see “ Animals, Cruelty to,” and “Cattle.” 

Examination, preliminary, in indictable offences, 109. l 

1. m Court not open Court, (s. 19), 166, 179; withdrawal of charge when before 

ustices, 179. 

2. Taking the depositions in ordinary cases, 180 ; no objection to information, sammons, 
or warrant, (s. 9), 161; in cases where indictment found, 6 3), 158; mode of 
examination, (8. 17), 165; deposition to be read if witness dead, (s. 17), 165, (s. 
16), 263; order of examination of witnesses, 180; taking depositions, 182, 188 ; 
evidence, 181; previous conviction, 233; remanding for further evidence, (a. 21), 
168 ; observations by accused, 186 ; confession of accused under inducement or 
threat, 186, 68 ; of procedure on inquiry, 188; Form of deposition of wit- 
nesses, (M.), 437. 

3. Adjourned examination, 189 ; Form of depositions on remand day, 438. 

4. Defence of acc 187 ; examining witnesses of accused, 187 ; if evidence insu- 
cient, discharge, (s. 25), 172, 188; depositions to be read, and accused cautioned, 
(8. 18), 166, 185, 186; statement read on trial, (s. 18), 166, 186; attorney of 
aceused addressing the Bench, 186; receiving evidence for the prisoner, 187; 
depositions of witnesses for the prisoner to be read, if dead, (s. 16), 263; or unable 
to travel, (s. 18), 265; Form of accused's statement, (N.), 438. 

5. Committal or discharge of accused, 188; commitment on an indictment, (s. 3), 
158; if evidence sufficient, committal, (s. 25), 172; array for trial (T.), 

pr 2 
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449 ; detainer of prisoner on second charge, 449 ; ordering prosecution for perjury 
— Justice, 391 ; — be — the Court Tre trial * 
a. 22), 166; acc enti to of depositions case com 
190 ; but a on remand or when o diomiseed. 190 ; restoration of prisoner's 
J, 191. 

Exceptions, exemptions, in Statutes must be negatived in the information, 217 ; matters 
proof of the affirmative is on defeudant, (s. 14), 201. 

Exemptions from toll on highway, list of, 406. 

Ex parto hearing of information or complaint, (s. 13), 200, 228. 

Explanation of abbreviations used, viii. 

Explosive substances, sending with intent, and thereby injuring building or persos, 
(0. 9), 21; (0. 3), 28; (O. 3, 17), 297, 298 ; having or making same with intent 
to commit offence, (O. 10), 21. 

Exposing person, (O. 2), 417; indecent prints, (O. 2), 417. 

Exposing person naked to view, (0. 1), 153; see ‘ Indecenoy.” 

Extorting money by accusiug of crime, (O. 1), 3; see “Sodomy.” 

Extortion by officer, 111; information for, 500. 


F. 

Falso imprisonment, [indictable], (O. 1), 111 ; information, 500. 

False lights, exhibiting, to bring ship into danger, (O. 15), 298. 

False oath, see “ Perjury.” 

False pretences, distinction between and larceny, 111; examples of, 112; obtaining any 
chattel, money, or valuable article by, (O. 1), 114; attempt to do so, (O. 2), 115; 
attempting to obtain charitable contributions by, (O. 2), 417; tsformations for, 
500; decision of Su e Court,—R. v. Hainess, 540. 

Farm buildings, setting fire to, (O. 2), 20. 

Father, putative, of bastard, see “ Bastard.” 

Fees, Clerks of Petty Sessions may demand fees, (s. 1), 115; to keep printed tables of 
fees, (8. 2), 115; to produce table on demanding fee, (s. 2), 115; to make return 
of fees every three months, (s. 3), 115; schedule of fees, 116 ; form of return, 116; 
clerk demanding illegal fee, (O. 1), 116; failing to post up table of fees, or to 
show it when demanding fee, (O. 2, 3), 117. 

Felons, (abeconding), 119 ; as to convicts abeconding, (note H), 119; evidence of being 
transported convict, (note 1), 119; [summary]: male absconding for upwards of a 
week, &o., (O. 1), 120; from Government, &c., a second time, (O. 2), 120; set- 
tler, &o., employing, illegally at large, (O. 3), 120; harbouring or seducing to 
abscond, (O. 4), 120; [indictable]: escaped from colony, found beyond limits of 
same, (0. 1), 120. 

Felons, (infants), education of, 120. 

Felony, distinction between, and misdemeanor, 117 ; indictable, what is, 118. 

Felony, see “ Fzamination" ; assault with intent to commit, (O. 5, 9), 26, 27; attempt- 
ing to commit a, (O. 1), 28; compounding, (0. 1), 68; mispriaion of, 306; bail 
in, may be received by one Justice, (s. 23), 170, 32. 

Females punishable on summary convictions, 214. 

Feme Coverte, see ‘* Wife.” 

Fences, stealing, see “ Larceny”; damaging, see “‘ Malicious Injuries” ; (dividing), 117. 

Fermented liquors, see ‘“ Publica,” t Distler” “ Brewer.” 

Filing convictions and orders with Clerk of Peace, (8. 14), 201, 274. 

Filly, stealing or wounding, see “Cattle,”: ‘ Animals, Cruelty to.” 

Fines, — of, 121; to Benevolent Asylums, 121; of drunkards, 121; to the 
Police Fund, 122; one moiety to informer, the other to Her Majesty, 122 ; Justices, 
may adjudge that no part be paid to the informer, 122; (note £), 341, and (note x) 
373. 

Fines to be paid to Clerk of Justices, (s. 31), 209; account to be rendered monthly, 
(8. 31), 209; see “ Foes.” 

Fire, setting, to property, see “ Arson.” 

Fire, setting, to dwelling-house — carelessness by servants, (O. 1), 122. 

Fireworks, [summary] : making or selling squibs, &c., or implements for making, (O. 1), 
122; permitting to be east from dwelling, &., into street, &., (O. 2), 123; 
agile &., into streets, (0. 3), 123; making or wantonly letting off within 
100 y of public road, (O. 8), 410; selling by gas, &., light, (O. 1), 345. 

Fire-arms, late Statute as to, expired, 123 
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Firing off gun, &c., in any road, for the purpose of killing, &c., cattle, (O. 10), 51. 

Fixtures, stealing, by tenants or lodgers, (O. 26), 289. 

Flour, see “ Baker.” 

Footway, ing rubbish on, (O. 8, 10), 410, 411 ; damaging, (O. 34), 336; riding 
on, (0. 13), 330. 

Forcible entry and detainer, see “Entry,” §c. f 

Foreign country, offenders in, flying here, see “Apprehension,” 

Forgery, what is, 123 ; evidence, 124. 

Forgery [ ] of stamps of weights and measures, (O, 9), 422. 

Forgery, [indictable] : entries in registries of baptisms, marriages, or burials, or in copies 
of registries, (O. 1, 2), 124; Great Seal of Colony, or signature of Governor, &o., 
(O. 3), 125; private securities, will, bill of exchange, &c., or undertaking, warrant, 
or order for money, (O. 4), 125; deed, bond, i tance, receipt, accountable 
receipt, warrant, order for delivery, &c., of goods, &o., transfers of stock, (O. 5), 
125; —— forged bank note, &c., (O. 6), 125; banker’s notes, &., (O. 7, 8), 
125; foreign instruments, (O. 9), 126; official documents, (O. 10), 126; pawn- 
broker’s duplicate, (O. 3), 325; license, (O. 1), 325; list of Colonial Statutes, 126 ; 
informations for, 501. 

Frandalently obtained goods, order of delivery of, (note D), 340. 

Fraudulently destroying or concealing wills, (O. 4), 287. 

Fraudulently passing through toll gate, (O. 6), 409. 

Fresh uit in execution of warrants of apprehension, [in summary convictions], (s. 3), 
193; [in indictablo offences], (8. 10), 162. 

Friendly societies, 126. 

Fruit, stealing, see “ Larceny :’’ damaging, see “ Malicious Injuries.” 

Farious driving on the highway, (O. 12), 412. 


G. 
Gaming, implements used in, publican having, &c., in house, (O. 2), 364 ; and (note Y), 


Games of chanco, playing at in street, &c., (O. 2), 417; what isan “instrument of 
gaming,’ or “open and public place,” (notes K, L), 417. 

as — at play, (0. 2), — — 
ing-houses, [summary]: owner or r of, or person having care and management 
of end banker, to. (0. 1), 126; — found in such house: (O. 2), 127; person 
offending against Act, (O. 3), 127; as to search warrant, (note L), 126; jurisdio- 
tion of the Magistrates to convict depends on the previous issue of the warrant, 
(R.v. Gaynor), Part IIL, p. 545; what is “common gaming-house,” evidence, 
(note x), 127; constables to visit, (note x), 127; publican keeping billiard table, 
&c., without license, (O. 2), 364; as to license and offences against it, (note Y), 
364 ; permitting anyone to play in his house on Sunday, (O. 4), 328; informations, 
502; decisions of Supreme Court,—R. v. Butterworth, 541; in re Cullen, 543; R. 
v. Dixon, 544. 

Gaine ngase [indictable]: keeping common, (O. 1), 127; cheating at cards, (O. 2), 
126. 

Gaoler to give receipt for accused in indictable offence, (s. 26), 173; Form, (T. 2), 
449 ; receipt for money found on accused, 450; to pay money received from 
defendants to Clerks of Petty Sessions, (s. 31), 209; to render monthly account, 

Gaol, feummary ry] — Mee ee admittance to Justice, (O 

(s : any gaoler, &c., refusing ittance ice, (O. 1), 128; person 
bringing into * spirituous liquor, (O. 2), 129; [indictable] : conveying into 
prison mask, &c., or otherwise aiding escape, &c., (O. 1), 129; see ‘ Escape.” 

Gaols, their management, &c., 129; separate confinement, 130 ; removal of cenfinees, 
130 ; on account of disease, 130; power of Visiting Justice, (note R), 128; instrue- 
tions to, 135. 

Geol, rereing gaol, punishment fi , al 

ing to go to , punishment for, 852; prisoners’ romov 852; hard 

——— outside walls of, 353 ; see “Escape,” “ Prisoner.” i 

Garden, trees, plants, &0., growing in, stealing, see “ Larceny ;'’ damaging, see “ Ma- 
licious Injuries.” 

Gates, stealing, see “ Larceny ;” damaging, see “ Malicious Injuries.” 

Gelding, stealing, (O. 1), 61; wounding, (O. 2), 61. 

Girl, see “ Abduction,” ‘‘ Carnally knowing Female Children.” 


590 INDEX. 


Gold-fields, unlicensed m mining upon proclaimed gold-field, or occupying waste 
lands there, or employing unlicensed person to mine, (O. 1), 136; as to appoint- 
ment of officers, Miner’s Right, encroachments, (note T), 136; constitution of 
Local Court, (note U), 137; person mining, &., on land belonging to private indi- 
vidual without consent, (O. 2), 136; holder of Miner's Right disobeying summons 
and failing to attend, (O. 3), 137; person assaulting officers, Justices, &c., or 
encroaching after an adjudication, (O. 4), 137; [indictable]: forging Miner's 
Right, or freadeleatly using, &o., or fraudulently personating, (O. 1), 138 ; holder 
of Miner's Right or officer defrauding Government, &o., (O. 2, 3), 138. 

Good behaviour, sureties for, 398. 

Grain, setting fire to stacks or crops, (0. 6, 7), 20, 31. 

Granary, setting fire to, (O. 2), 20; riotously demolishing, (O. 3), 388. 

Gun, carrying, on Sunday, (O. 1), 395; discharging in street, &c., (O. 10), 51. 

Gunpowder, ing, &c., without certificate of Collector of Customs, or person in 
charge of vessel receiving same, (O. 1), 138; selling, by gas, candle, or other 
artificial light, (O. 1), 345. 

Gutter, neglecting to provide, (O. 28), 335. 


H. 

Habeas Corpus, writ of, what is, 188; Act, 139; as to its issue, 140 ; Colonial Statutes 
as to, (8. 9), 261; (B. 10), 264; and Appendix, 571; see “Apprehension.” 

Harbour and oe Acts, relating to, 143. 

Hard labour ; hard labour on the roads may be awarded in lieu of imprisonment with 
hard labour, 144, 353. 

Hawker’s licenses, of, (note v), 141; who is, (note w), 141, and (note B), 144; person 
carrying on business without license, (O. 1), 141; licensed not having name 
and “ Licensed Hawker’’ in large capitals on pack, &c., TO. 2), 142; — 
person printing such words on pack, &o., (O. 3), 142; licensed hawker refusing to 

uce his license to Justice or customer, (O. 4), 143; or having in his possession 
, fermented liquors, (O. 5), 148; carrying about fermented liquors, (O. 6), 143; 
as to search warrant, (note 2). 143; seizure of spirituous liquors, (nots a), 143; 


hawker dealing in, &., smuggled or fraudulently obtained, (Q. 7), 144; 
pron letting out his license, (O. 8), 144; [indictable]: forging, &c., or using 
orged license, 144. 


Hay, stack of, setting fire to, (O. 6), 20. 

Hearing (summary convictions and orders), 224 ; adjournment, (ss. 16, 18, 1, 9, 3), 201, 
200, 192, 197, 193; before whom and where, (s. 12), 199; open Court, (s. 12), 
199; either Party may plead by attorney, &c., (s. 12), 199, 224; ordering wit- 
nesses out of Court, 224; conviction on view, 224; Form of, 461; when convic- 
tion to take place, 224 ; adjournment, 224; on ground of variance, 225, 215; on 
appearance of complainant, and defendant not appearing, (s. 18), 200, 225, 228; 
on appearance of defendant, and complainant not appearing, (s. 16), 202, 226; 
costs, 227; non-appearance of both or either party at adjourned hearing, (s. 16), 
202; on appearance of all parties, (s. 13), 200, 228 ; compromising case, 229, 32; 
if defendant confesses, 229; formal appearance waives irregularity of service of 
summons, 229 ; negative in information, &., need not be proved, (8. 14), 201, 229; 
information or complaint to be read, (s. 14), 200; Justice authorized to administer 
oath, (s. 15), 201; evidence to be heard, 229; necessity of evidence being re- 
corded, 229; competency of witnesses, 230 ; oath to witness, 231; witness com- 
mitting perjury in Petty Sessions, &c., may be sent to trial at once, 231; general 
rule as to evidence, 100 ; pronouncing judgment, see “Adjudication.” 

Hearing [indictable offences], see ‘‘ Examination.” 

Heifer, see ‘‘Cattle,” “ Animals, Cruelty to.” 

Higgler travelling on Sunday, (O. 4), 395. 

High seas, see ‘* Admiralty.” 

Highways, see “ Tolls.” 

Homicide, on provocation, 310; coupled with felonious intent, 311; caused undue 
correction, 311; caused by negligence, 312; in resisting officers of justice, 313; 
where justifiable, 314; where excusable, 315; see ‘ Murder.” 

Horse, ill-using, (O. 1), 5; stealing, killing, or wounding, (O. 1, 2), 62. 

House, dwelling, setting fire to, (O. 1), 20. ; 

Houe mane, 144 ; stealing in a dwelling-house, (note c), 144 and 287; see “ Bur- 
glary,” 47; housebreaking, (O. 1), 145; a building within the curtilage, (O. 2), 
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145; a shop, warehouse, &o., (O. 3), 145; persons found by night armed, dis- 
guised, &c., with intent to break into a house, &., (O. 5, 6, 7), 145; concealing 
or receiving goods, &c., feloniously stolen by means of force, &c., (O. 8), 145; 
receiving, k such from house-breaker, (O. 9), 146; breaking into, &., but no 
larceny committed, (O. 10), 146 ; informations, 502. 

Husband and wife, see “ Wife.” 


I. 

Identity of persons previonsly convicted snmmarily, to be proved, 233; of appre- 
hended after a lotni, to be proved before warrant of detainer — 158. 

file end disorderly persone, who are, (O. 1 

e and disorderly persons, who are, (O. 1), 415, 416. 

Illegitimate child, parent deserting, see “< —— 

Illness of witness, either for the prosecution or defence, a ground for reading deposition 
on trial of accused for indictable offence, (s. 17), 165, (a. 13), 265. 

Ill-treating cattle, see “Animals, Cruelty to” ; apprentices, see “Apprentices” ; ser- 
vants, see “Master and Servant,” and “ Servant." 

Immigrant, employing, &c., or concealing, who shall not have repaid passage money, 

O. 1), 146. 

Impedin poe saving himself from wreck, (O. 4), 26. 

Tapdauding Act, interpretation, appointment of — (note D), 146; pound- 
— not keeping up enclosures, and in repair, or knowingly keeping diseased 
with sound cattle, or not keeping pound clean and cattle supplied with wholesome 
food and water, (O. 1), 147; repairs of pound, fees, and damages, (note x), 147; 
person — cattle in unauthorized place, or contrary to Act, (O. 2), 148; 
where cattle to be impounded, costs of driving, — @), 148; poundkeeper refusing 
to uce Act or pound-book to Justice, or neglecting to make entries, (O. 3), 148; 
wilfully delaying to make entry, or making false entry, or erasin entry, (0. 4), 
148; failing to keep in proper repair, in conspicuous place, table of fees, or 
neglecting to make n corrections, or painting false statement thereon, (O. 
5), 149; poundkeeper’s duties, (notes m and 1), 148, 149; proceeding before sale, 
(note 1), 149; poundkeeper demanding excessive sum for impounding, or exceeding 
authority, or failing to pay to person impounding, damages received from owner, or 
neglecting cattle, or using cattle, or offending against Act, (O. 6), 150; pound- 
keeper to furnish Clerk of Petty Sessions with monthly account, (note x), 150; 
poundkeeper or Clerk of Petty Sessions neglecting to account, (O. 7), 150; when 
sales to take place, (note L), 150; offending as to sales of impounded cattle, (0. 8), 
150; proceeds of sale not released, how applied, (note aH 150 ; proceeding on 
complaint of party entitled to impound, Bo L), 150; when damage disputed by 
owner of cattle, (note L), 150; appeal, (note L), 150; rescuing cattle impounded 
or Php p pound, &o., (O. 9), 151; driving away cattle other than his own from 
herds of other person, or failing to give notice of time he intends so to drive awa 
cattle, or entering on other person’s land to drive away such cattle, &., (O. 10), 
152; any entire horse or bull being impounded, (O. 11), 152; ocoupants of crown 
lands may impound, (note N), 152. 

Imprisonment for subsequent offence, when to commence, 234; when it runs from in 
general, 241. 

ae —— to commit a felony, see “ Accessories."’ 

Incl ds, person without excuse — on inclosed lands, (O. 1), 152; entering 
and negligently leaving down up panel, (O. 2), 153 ; n found offending givin 
false name, (0. 3), 153; apprehension of offender, faote P), 153; destruction o 
goats, (note Q), 153. 

Incorrigible es, who are, (O. 3), 418. 

Indecency and lewdness, 153; bathing within view of public wharf, &c., between 6 a. m. 
ad 8p. m., (0. 17), 332; exposing person in street, (O. 2), 417 ; indecent books, 
prints, &c., (O. 2), 417 ; [indictable]: exposing person, (O. 1), 153 ; precuring, &o. 
obscene powa (0. 2), 153, and (note R), 153. 

Indictment found, warrant to apprehend upon, (s. 3), 158; certificate of, (F.), 432; 
Form of, if at large, (G.), 432 ; deposition that person apprehended is same who i⸗ 
indicted, 433 ; commitment, (H.), 433 ; Form of, if in custody, (1.), 434. 

Indorsement in backing warrant of apprehension or commitment, Form of, (K.), 434, 
463 ; in backing distress warrant, Form of, (N. 3), 469. 

Infante liable for not completing contract, 214 ; competent witness, 230. 
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Information, (summary convictions]: distinction between, and complaint, 211; time of 
commencing proceedings, (8. 11), 199, 216 ; who to lay, 212, 213; when to be in 
writing, 211, and (note 1.), 211; when on oath, 211; Form of oath on taking, 
212; manner of swearing Jews, Scotch witness, Covenanter, Chinese, deaf and 
dumb persons, 213; proceedings against defendant not present, 214; married 
women, 214; infants, 214 ; joint offenders, 214 ; several offenders, 214; offence on 
the same or different days, 214 ; accessory may be joined with principal, 214 ; as to 
variance, amendment, 215; as to time, 216; pa 216 ; quantity and value, 216; 
* af — biais of — to be fo — ——— written instrument, — 
where a second or subsequent offence, 217 ; i ints as to ing infor- 
mation, 217; statement of offence, 218, oat alder and abettor tay bein informed 
against, 219; “‘complaints,’’ 220; Forms of information or complaint, with or 
without oath, 450; deposition substantiating, 450; information at suit of in- 
Sormer, 451; for second offence, 451; for third offence, 452: against aider, 452; 
against counsellor, 452. 

Information for an indictable offence, (s. 8), 160 ; Form of, (A.), 429; may be received 
on a Sunday, (s. 4), 159; when to be in writing, (s. 8), 160; what to be con- 
sidered before issuing summons or warrant on charge preferred, 174 ; mode of pro- 
ceeding in granting warrant or summons, 174; oath on taking information, 175; 
search warrant to be — in certain cases, 176; mode of stating offence in war- 
rant, 176; proceedings by summons, 176; precautionary suggestions, 177 ; pro- 
ceedings in granting warrant, if summons Hisobeyed, 177 ; suggested mode of 
verifying summons where constable serving is unable to read, 178. 

Informer competent as a witness, (8. 14), 265, 108. 

Innkeeper, offences by, see “ Publican.’’ 

Insane persons, see “ Lunatics.” 

Insolvent absconding or — himself to evade summons, or to prevent service of 
warrant, or removing from Colony, (O. 1), 154; examination of insolvent, (note 8), 
154; apprehension of insolvent, (note T), 154; person capable of giving i 
tion about insolvent, wilfully giving false answer, |O. 2, 154 ; being guilty of 
fraudulent — (O. 3), 154; receiving alienation, &., made by insolvent to 
defraud creditors, (O. 4), 154 ; disposing of, &c, moneys belonging to insolvent 
estate, and attached, or obstructing messenger of Court, (O. 5), 155; offence by 
official assignee, (0. 6), 156. 

Inspectors of distilleries, see “ Distiller; of coal mines, see “ Coal ;” of slaughtering 
houses, see “ Butcher ;’’ of weights and measures, see ‘* Weights and Measures.” 

Interest of Justices in matters before them, not to act, 301, 355. 

Irregularity in service of summons cured by appedrance, 222. 


J. 

Jews, how sworn, 213. 

Joint offenders, information against, 214 ; adjudication, 235. 

Judgment pronounced, see “Adjudication.” 

Juries, 155 ; lists to be corrected by Justice, 155 ; liability of Justices, 156 : corruptly 
influencing or attempting, (O. 1), 156 ; juror consenting thereto, (O. 2), 156. 

Jurisdiction, excess or want of, action for, after conviction quashed, 251. 

Justice, one may receive any information or complaint, and issue process, (3. 29), 208 ; 
one may enforce all summary convictions, (s. 29), 208; and orders, (s. 29), 208; 
[indictable offences]: one may examine and commit, (ss. 17, 25), 165, 172; or hold 
to bail, (s. 28), 176. 

Justices’ protection from actions, 246—258 ; see “ Justices, No. 3.” 

Justice, assault upon, in execution of duty at wreck, (O. 8), 27. 

Jnstice’s clerk, see “ Clerk of Petty Sessions,” “Fees,” “Account.’’ 

Justice’s direction for whitewashing slaughtering houses, 51, (note L), 54; and (O. 22), 
$33, and (note 8), 333. 

Justice’s order for the removal of nuisances, (note R), 333; and (note Q), 331. 

Justice’s order, —— (O. 1), 79. 

Justices, No. 1: (11 & 12 Vic., c. 42), [indictable offences}, 156, 191 ; as to summons or 

- warrant, (s. 1), 156, 174; warrant where offence abroad, (s. 2), 157; where indict- 
ment found, (s. 3), 158; on Sunday, (s. 4), 159, 179; Justices of adjoining coun- 
ties, (ss. 5, 6, 7), 159, 160; information, (s. 8), 160, 174, 176; summons or 
warraut, (s. 9), 161, 177; warrant to apprehend, (s. 10), 161; backing warrants, 
(8s. 11, 12, 13, 14, and 15), 162—164 ; witnesses, (s. 16), 164, 190; depositions of 
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witnesses, (s. 17), 165, 180, 184; statement, (s. 18), 166, 185, 189 ; court, (s. 19), 
166, 179; recognizances of witnesses and prosecutor, (8. 20), 166, 190; remand, (s. 
21), 167, 189 ; examination where offence in other country, (8. 22), 168; bail, (ss. 
23, 24), 170, 32; discharge or committal, (s. 25), 172; gaol, (s. 26), 172; copy 
of depositions, (s. 27), 173, 190; Forms, (s. 28), 173, 174; (ss. 29, 30, 31, 32, 33, 
34), 173; preliminary procedure in indictable offences, 174; what to be considered 
before issuing summons or warrant, 174; procedure in granting warrant or sum- 
mons, 174; sealing proceedings, (note x), 174; oath on taking information, 175 ; 
search warrant in certain cases, 176; statement of offence in warrant, 176 ; proce- 
dure by summons, 176; precautionary suggestions, 177; procedure iu granting 
warrant of sammons disobeyed, 177; suggested mode of verifying service of sum- 
mons, where constable serving it unable to read, 178; warrant to be executed on 
Sunday, 179; hearing, 179; withdrawal of charge when before Justices, 179; 
hearing, public or private, 179; procedure on hearing, 180; caption of depositions, 
180 ; depositions, 183 ; statement, 185; committal or discharge, 188; remanding 
accused, 189 ; compelling witnesses’ attendance and binding them over, 190; resto- 
ration of prisoner’s property, 191; see “Information for Indictable Offences," 
“ Warrant to apprehend,” “Bail,” “Examination, preliminary, in indictable Of- 
Sences," “* Witness.” 

Justices, No. 2: (11 & 12 Vic., c. 43), [summary convictions aud orders], 191, 245 ; sum- 
mons, (8. 1), 191, 211, 215, 220; warrant, ex parte hearing, (s. 2), 192; execution 
of warrant, variance, (s. 3), 193; property, how describe. (8. 4), 195; aiders, (s. 
5), 196, 219; jurisdiction, (s. 6), 196; witnesses, (s. 7), 196, 223; complaints, 
(s. 8), 197, 211, 220; informations, (s. 9), 197, 211, 225, 230; how laid, (s. 10), 
198, 212, 214, 220; limitation, (s. 11), 198; court, (s. 12), 199, 224; appearance, 
(8. 13), 199, 224, 227; hearing, (s. 14), 200, 215, 228; wituesses, (s. 15), 201, 
230 ; adjournment, (s. 16), 201, 224, 227, 232; conviction, (s. 17), 202, 232, 235, 
242, 245; costs, (8. 18), 202, 227, 231, 245; distress, (s. 19), 203, 239, 243; com- 
mitment, (s. 20), 204, 240, 242; in default of distress, (ss. 21, 22), 204, 205, 
243; in first instance on non-payment, (s. 23), 205; imprisonment, (s. 24), 206, 
242; subsequent imprisonment. (s. 25), 206, 234; costs on dismissal, (s. 26), 
207 ; appeal, (s. 27), 207 ; payment of fine, (s. 28), 208, 241; one Justice, (s. 29), 
208, 219, 240; clerk's fees, (s. 30), 208; penalties, to whom paid, (s. 31), 209, 
241; Forms, (s. 32), 210; (ss. 33, 34, 35, 36, 37, 38, 39), 210; duties of is- 
trates under summary jurisdiction, 211; issue of summons or warrant, 211; taking 
of information, 211; forms of oaths, 212; form of information, 213; by whom com- 
plaint, &., should be made, 213; when proceedings may be taken inst de- 
fendant not present, 214; married women, 214; infants, 214; joint offenders, 214 ; 
several offenders, 214 ; offence on the same or different days, 214; accessory may 
be joined with the principal, 214; variance, amendment, 215; time, place, quan- 
tity, and value, 216; title of statute, 216; words of statute to be followed, 217; 
written instrument, 217; where second or subsequent offence, 217; useful hints as 
to practice, 217 ; statement of the offence, 218 ; aider and abettor, 219 ; complaints, 
220 ; process to defendants, 220; summons, 221; of compelling witnesses’ attendance, 
expenses, tender, 223; Hearing: amendment of variance, 224; ordering witnesses 
out of court, 224 ; conviction on view, 224; when a conviction to take place, 224; 
dismissal of charge on complainant’s non-appearance, 226; requisites to prove 
notice of adjournment, 227 ; costs on complainant's non-appearance, 227 ; if de- 
fendant confesses, 229; evidence to be heard, 229; necessity of evidence being 
carefully recorded, 229; competency of witnesses, 230; husband and wife, 230; 
infants, want of religion, 230; no incapacity from crime, 231; deaf and dumb, 
lunatic, 231; aiders, 231; adjudication, 231; adjourn to consider judgment, 232 ; 
division of opinion, 232; where second offence, evidence of a previous conviction, 
233; consecutive periods of imprisonment, 234; penalty where several oftenders, 
235 ; where joint and several offence, 235; convictions, 235; requisites of convic- 
tions, 235; meaning of “ month,” 236 ; conviction not drawn up at time of decision, 
236 ; description of offence, 237; enforcing convictions and orders, and costs, 239 ; 
time within which fines to be enforced, 239; warrant of distress, 239 ; suspended 
by appeal, 239 ; mandamus for enforcing conviction discretionary, 240 ; one Justice 
may enforce, 240; form of commitment, 240; commitment not void for defecta, 
240 ; time from which imprisonment runs, 241; where several offenders, a separate 
commitment recommended, 241; discharge of defendant on payment of sum ad- 
judged, 241; no demand of penalty necessary, 242; where time is given, proof of 
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non-payment, 242; where imprisonment only is adjudged, 243 ; costs to be defi- 
nitely cijudged, 242; effect of partners defendants, 242; defendant may replevy, 
242; costs, 245; see “ Adjournment,” “ Hearing,” ‘ Adjudication,” “Appear- 
ance,” “Commitment,” “Enforcing Convictions,” “information.” 

Justices, No. 3: Protection of Justices, (11 & 12 Vioc., c. 44), 246, 258; form of action, 
251; when to be brought, 250 ; limitation and notice of, 250; damages and costs, 
250, 252; not to be brought until conviction quashed, 252; not where Justice has 
exercised discretion, 251; may be set aside if brought contrary to the Act, 251; 
decisions of Courts in the protection of Justices, 252; protection by produetion of 
conviction, 256 ; liability to action for refusing bail, 257. 

Justices, No. 4: Colonial Justices Acts, (14 Vic., No. 43, 17 Vic., No. 39), 259, 272; 
Jervie’s Acts adopted, (14 Vio., No. 43, s. 1), 259 ; transmission of depositions, (s. 2), 
259, 268; rate per folio for copies, (s. 3), 260; indorsing warrant, (s. 4), 260; 
jurisdiction of Justices, (s. 5), 260; Police Magistrates, (8. 6, repealed), 260; 

orms, (8. 7), 261; venue, protection of Justices, (s. 8), 261 ; amendment of com- 
mitments, habeas us, (8. 9), 261, 269, 266; like, certiorari, (s. 10), 262; die 
pensing with notice, (s. 11), 262, 269; relief against erroneous convictions, (a. 12), 
262, 270; procedure, (s. 13), 262; protection of Justices, (s. 14), 262; Justices to 
give copies of depositions, convictions, and orders, (s. 15), 263; prisoner’s witnesses 
ying before trial, depositions are evidence, (s. 16), 236; time for applying for pro- 
hibition, (17 Vic., No. 29, 8. 4), 263; power of Judge extended, (s. 5), 263; power 
to admit to bail, (s. €), 264; Judge on Circuit, (s. 7), 264; uction of doca- 
ments before Justices, (s. 8), 264,223; as to drawing up and transmitting oo- 
victions, (8. 9), 264; as to amendment of convictions, &., (8. 10), 264; stipendiar 
Police Magistrate may act alone, (s. 11), 265, 271; Justices for the Colony, (s. 12), 
265; attendance of witnesses for prisoner, (8. 13), 265; prosecutor a competent 
witness, (8. 14), 265; procedure before Justices, (s. 15), 265; want of summons, 
distribution of penalty, (8. 16), 265 ;—Effect of Colonial Aot, 14 Vic., No. 43, upon 
summary convictions, 266 ; construction of 8. 9, 266, 571; how far efficacious, 266 ; 
practical suggestions in working the Act, 267 ; transmission of depositions, 268 ; 
— to attorneys, 269; notice to whom, 269; service of notice, 270; pro- 
in inst erroneous convictions, 270. 

Juvenile offenders, 272; summary remedy against persons under sixteen committing 
simple larceny, (O. 1), 272; attempting to commit such offence, (O. 2), 273; dis- 
cretion of Justices as to summary remedy, (note T), 273; aider and abettor of 
simple larceny, (note v), 273; where hearing of charge must take place, 274; 
accused to be asked if he objects to be summarily tried, 274 ; course of procedure at 
hearing, 274; summary jurisdiction in cases not exceeding 408., extended to all 
ages, 275; Forms of informations, recognizances, convictions, commitments, 503, 
504. 


K. 
Killing cattle,—or, with intent to steal, (O. 1, 2), 61. 


L. 

Laborers, see ‘‘ Master and Servant.” 

Lamb, see “ Cattle," “ Animal,” * Sheep.” 

Landlord and tenant, see ‘‘ Tenant.’’ 

Larceny, simple, 275 ; definition of, 275; what is not the subject of, at Common Law, 
275; things attached to the realty, 275; chose in action, 276; animals fere 
nature, 276; property in chattel, how laid, 276 ; possession, actual or constructiva, 
to support indictment for, 278; existence of animus furandi essential to, 279; of 
goods under bailment, 278; “taking,” what in connection with, 279; of lost 
goods, 279; doctrine of relation in connection with, 280; ‘‘asportation,”’ what, 
281; effected by innocent agent, 281; attempt to commit, how distinguishable 
from false pretences, 111; receiving stolen goods, 281,381; robbery, 282; stealing 
in dwelling-house, 283, (note c), 144. 

Larceny, [summary conviction]: person committing or attempting to commit, &e., 
simple larceny, or offence punishable as simple larceny, where money or property 
shall not exceed in value 40s., (O. 1), 283; stealing beast or bird ordinarily con- 
fined, and not subject of larceny at Common Law, (O. 2), 284; person in whose 
possession, or on whose premises, such beast, &c., found, (O. 3), 285; killing or 
taking house doves, (O. 4), 285; stealing, or damaging with intent to steal, tree, 
sapling, or shrub, or underwood, of value of 1s. at least, (O. 5), 285; the like, azy 
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fence, t, pale, stile, or gate, (O. 6), 285; person having possession $F ‘such 
articles (O. 7), 286 ; stealing, or damaging with intent to steal any plant, root, 
fruit, or vegetable growing in garden, &c., (O. 8), 286; the like, cultivated roots 
growing elaewhere, (O. 9), 286; receivers, accessories, (O. 10, 11), 286 ; possessing 
goods of wrecked ship, &c., (O. 12), 286; offering for sale such, (O. 13), 286; 
stealing dead wood lying on unoccupied land, to value of 1s. at least, (O. 14), 287 ; 
summary jurisdiction, where value not exceeding 40s., (note Y), 283; procedure, 
(note s), 284; search warrant, (note B), 284; discharge from first conviction, and 
pardon, (note c), 284; apprehension without warrant, (note D), 284; appeal, (note 
E), 284; application of penalty, several offenders, (note F), 284 ; evidence of for- 

` mer conviction, (note @), 285; Forms of informations, convictions, commitments, 
&c., 506, 507. 

Larceny punishable summarily under Juvenile Offenders’ Act, 272. 

Larceny, at Common Law and by Statute, punishable on indictment at Quarter Sessions 
and Assizes, 287—289; Forms of informations, 508. 

Laudanum, administering, to enable offender to commit felony, (O. 5), 29. 

Lead affixed to houses, &c., stealing, (O. 13), 288. 

Lessee, see “ Tenaut”’ and “ Police.” 

Letters, offences as to, see “ Postage.” 

Letter (threatening), 289 ; to kill person and burn house, &c., (O. 1), 289; demanding 
money, £c., without cause, (O. 2), 289 ; accusing or threatening to acouse of crime, 
with view to extort money, (O. 3), 289; information for, 509. 

Levying penalty, see “Enforcing Convictions and Orders.” 

Libel, what is, 290; publish h blish libel person, 

ibel, what is, 290 ; publishing or threatening to publish libel upon an O. 1), 
291; publishing any defamatory libel, (O. 2), 291; maliciously —E 
defamatory libel, (O. 3), 291; against the Queen, &., (0. 4), 291; against Justice, 
(O. 5), 291; information for, 509. 

Liberate by a Justice on payment of a penalty, (s. 31), 209, 241; Form of, 481; on 
warrant of deliverance on bail given for accused after committal, (a. 24), 172. 
License for public-houses, see “ Publican” ; for billiard tables, (note Y), 364; for the- 
atres, see “‘ Theatre” ; for hawkers, see “ Hawkers” ; for pawnbrokers, see “ Pawn- 

brokers’; for confectioners, see “ Publican.” 

Lights, false, exhibiting, to bring ship into danger, (O. 15), 298. 

Limitation of time for preferring a complaint or information, (s. 5); 196; of action 
against Justices, 250. 

Littlegoes, see “ Lotteries.” 

Lock-up, 291; imprisonment for not exceeding 14 days may be in nearest lock-up or 
watch-house instead of gaol, 291; where gaol more distant than 30 miles, nearest 
lock-up, &., may be used under Masters and Servants Act, 291; as to prisorers’ 
removal to, 352; see “ Prisoner,” “ Hard Labor.” 


— see “ Larceny.” 
Lo Day, aoe © Bandag.” of, &0., goods, &o., b f f skill 
tteries, 291; ing or disposin : -» by means of game of skill or 
chats: As. whereby such &o., shall be sold, &., by lottery, whether by 
throwing dice, &c., (O. 1), 291; exceptions, (note 0), 292. 
Lunatics, 292; practice before Justices, 292; admission of, into Asylum, 292; form of 
petition, 293; medical certificate, 294. 


M. 

Machinery, damaging, (O. 1), 297; riotoualy demolishing, (O. 3), 388. 

Magistrate, see “ Justice.” 

Maiming cattle, (O. 2), 61. 

Maintenance of child, see “Bastard”; of wife, see ‘‘ Wives deserted.” 

Maintenance [indictable] of suits and quarrels of others, 294. 

Malicious injuries, [punishable summarily], 294 ; of trees, shrubs, to amount of 1s., (O. 
1), 294; to plants, fruits, &c., in gardens, (O. 2), 295; to roots and plants else- 
where, (O. 3), 295; to fences, stiles, gates, (O. 4), 295; to real or personal pro- 
perty, not before provided for, (O. 5), 296; persons aiding, &c., the commission of 
any of such offences, (O. 6), 297; [notes]: apprehension without warrant, infor- 
mation on oath, (note P), 294; how value or amount of damage ascertained, (note 
Q), 294; there must be damage, (note w), 296; and see — to “ Larceny,” 284, 
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285; Forms of informations, convictions, commitments, 510; decisions of the 
Supreme Court —in re Dulton, 552; ex parte Reedy, 553. f 

Malicious injuries, punishable on indictment at the Quarter Sessions and Assizes, 297, 
298. 


Maliciously killing, maiming, or wounding cattle, (O. 2), 61. 

Malt-house, setting fire to, (0. %), 20; riotously demolishing, (O. 3), 388. 

Mandamus, rule instead of, to Justices to do an act, 247, 251. 

Manslaughter, (O. 1), 298 ; information for, 511; see “Murder,” 308, 

Manufactures, 299; workmen in the woollen, linen, cotton, fustian, iron, leather, far, 
hemp, flax, silk manufactures, embezzling, &c., materials, tools, &c., (O. 1), 299; 
receiving or buying, &c., such materials, tools, &c., knowing them to be embezzled, 
&c., (O. 2), 299; workmen not using up materials entrusted, or delaying (after 
written demand) to return, &o., (O. 3), 299 ; search warrant may issue, (note x), 299. 

Mare, ill-treating, (O. 1), 5; taking, &c., without owner’s consent, (O. 1), 60 ; [indict- 
able]: stealing, (O 1), 60; maliciously killing, maiming, or wounding, (O. 2), 61. 

Married woman, see “ Wife.” 

Marriage, minister celebrating and accidentally omitting to have name, &c., registered, 
(O. 1), 299 ; minister having celebrated, and failing to obey Act respecting trans- 
mission of certificate to District Registrar, (O. 2), 299 ; rovisions as to transmission 
of certificate, (note Y), 300; [indictable]: minister celebrating marriage of infants 
without written consent, or contrary to provisions of Act, (O. 1), 300 ; as to written 
consent in case of infants, (note z), 300; wilfully marrying infant without having 
obtained proper written consent, or inducing minister, &., to celebrate marriage 
between infants without such consent, or abetting offender, (O. 3), 200; forging 
such consent or certificate, or copy of registry, or signing or transmitting certificate 
containing false statement, (O. 4), 301; minister celebrating marriage, knowing his 
name, &c., not to be registered, (O. 5), 391; the statutory ceremonies, (note 4), 
301. 

Master liable on summary conviction for act of servant, 214. 

Master and servant, 301; interpretation clause, (s. 1), 301; what Justices to convict, 
301 ; servant neglecting to euter service (when contract in writing), or having entered 
and abeenting himself without reason, or neglecting to fulfil contract, or guilty of 
misconduct, (s. 2), 302 ; Form of information for servant not commencing service 
under written contract, 511; having entered contract, absenting or neglecting 
to fulfil same, 511; servant having obtained advance of wages, and refusing to 
work, without excuse, (s.3), 302; servant wilfully spoiling goods entrusted to him, 
or abandoning, &c., cattle of his master, (s. 4), 302; procedure before Justices, 
(s. 5), 303; complaint by servant against master, (s. 6), 303; da for dis- 
honored cheque given to servant, (3. 7), 304; master detaining clothes, &c., of 
servant, (8. 8), 304 ; concealing, retaining, or employing servant that has absconded, 
or inducing, &., servant to absoond, (8. 9), 305; disputes between master and 
servant may he settled by Justices summarily, (s. 10), 305 ; cases to be heard by 
two Justices, (s. 10), 305; warrant of apprehension only to issue when complainant 
may be defeated by removal of defendant, (s. 11), 305; Clerk of Petty Sessions 
may sign summons in what cases, (s. 12), 305; who may be witnesses, 306 ; at- 
testing witness to agreement need not be called, (s. 13), 305; no female to be 
irnprisoned, (8. 14), 305; nearest lock-up instead of gaol, (s. 15), 305; decisions of 
Supreme Court.—ex parte Evennett. 556 ; ex parte Stenhouse. 553 ; ex parte Harpur, 
557; ex parte Tighe, 558; in re Starr, 555 ; in re Buchanan, 557 ; in re Evans, 556. 

Master and servant [indictable offences]: refusing or neglecting to provide servant or 
apprentice with necessary food, &c., or assaulting them, (O. 1, 2), 393; Farm of 
information. 516. 

Master of ship delaying ship’s letters, see “Postage.” 

Measures and weights, see “ Weights and Measures.” 

Medical certificate as to lunatics, see “Lunatics.” 

Medical practitioners, 305; wilfully making false statement before N. S. W. Medical 
Board, or uttering, &c., any false, &c., diploma, &c., (O. 1), 306; fraudulently, 
Åc., obtaining certificate as a duly qualified, or forging certificate, or uttering same, 
or falsely advertising, &., as having obtained certificate, (O. 2), 306; see 
“ Coroners.” 

Menaces, demanding money with, (O. 20), 288 ; sending letter to that effect, (O. 2), 289. 

Milestone, destroying, (O. 8), 410 ; the like. on railways, (U. 2), 375. 

Mil, setting fire to, (O. 2), 20; riotously demolishing, (O. 3), 388. 
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Mill-pond, destroying dam of, (O. 11), 297. 

Mine, stealing or removing ore from, (O. 14), 288; damaging a mine by flooding or 
airway, &., (0. 8), 297. 

Minutes of adjudicstion, in summary convictions and order, to be made, 232; minutes of 
order to be served before enforced, 232; Forms: minute of order of dismissal for 
service under sect.17, 466; minute of order under sect. 17, before enforcing, 
476; minutes of proceedings at the hearing, with adjudication, 458. 

Miscarriage, administering drugs, &c., to procure, (O. 1), 2. 

Misconduct of officers of justice, (O. 1), 306. 

Misdemeanors, indictable, what are, 117 ; Justices may grant process against accused for 
any, (8. 1), 157 ; taking bail in, (s. 23). 170, 32. 

Misprision of felony, (O. 1), 306. 

Money found on accused, (s. 26), 173; certificate of, by gaoler, 450. 

‘* Month,” meaning of a, 236. 

Moravians, affirmation by, instead of oath, 106. 

Municipalities, [summary conviction]: person having or claiming right to vote in 
election of chairman, conncillor, or auditor, asking or taking bribe, Be. or agreeing 
to give or forbear his vote for money, &c., or person by gift corrupting, &c., or at- 
tempting to corrupt elector, (O. 1), 46; chairman, auditor, or councillor being 
interested, &c., as partner with any contractor, &c., with municipality, except as 
proprietor, .&c., of company, (O. 1), 306; duly elected chairman, &c., refusing to 
nt office, (O. 2), 307; duly qualified person resigning such office unless non- 
resident or exempted, (O. 3), 307; chairman, &c., absent for more than 3 months, 
(unless ill or non-resident), (O. 4), 307; chairman, &c., acting in, &., such office, 
without qualification, (O. 5), 308; obstructing the Council, or its servanta, &c., 
(O. 6), 308; chairman neglecting, &c., statutory duty, (O. 7), 308; person 
offending against Act or By-law, (0. 8), 308; prosecution within 3 months, (note 
B), 306 ; nuisances; officer refusing to account, (note c), 307 ; appeal from rates, 
assessment, by-laws, (note Cc}, 307 ; [indictable]: guilty of bribery or corruption, 
(O. 1), 46; what are acts of bribery, &o., (notes U & w), 45, 46; voting second 
time, or personating elector, (O. 1), 308. 

Murder, what is, 308; malice, 309 ; homicide on provocation, 310; struggles in anger, 
311; homicide, coupled with a felonious intention, 311; caused by nd correction, 
311; through negligence, 311; caused by negligence of medical practitioner, 312 ; 
by negligence of road trust, 313; in resisting officers of justice, 313 ; where justi- 
fiable, 314; where excusable, 315 ; proof of the corpus delecti, 315; death within 
year and a day, 316 ; accessory before the fact, how punishable, 316; guilty of, (0. 
1), 316 ; accessory after the fact, (O. 2), 316. 

Matiny, exciting to, 316. 


N. 

Native Dog Act, 316. 

Naturalization of aliens, 316 ; form of oath, 317 ; before whom, 317. 

Naval service, (Colonial), 317. 

Newspapers, see “ Printer, Licensed.” 

Negativing exemption, exception, &c., of a Statute in an information or complaint, 217; 
need not be proved by prosecutor, (s. 14), 200. 

Neglect of duty as constable, see “ Constable.” 

Night-cart, driving through streets between 5 a.m. and 10 p.m., (O. 29), 335. 

Night-time, in burglary, 47. 

Nete, promissory, forging, (O. 5), 125; stealing, (O. 2), 287. 

Notice of action against Justices, (s. 9), 248, 250. 

Notice to complainant of remand where defendant apprehended before appointed time 
of hearing, (s. 13), 200; Form of notice, 455. 

Notice of recognizance in summary convictions, 454 ; tn indictable offences, to accused 
and sureties, (Q. 3), 443; to witness, (O. 2), 440. 

Nuisances, [summary convictions], 399— 335; see “Police,” “Tolls,” “Butcher” ; 
[indictable], 317; (note 1), 88; informations for, 511, 512, 

Nursery-ground, see “Conservatory.” 

0. 

Oath, [in summary convictions], on taking information or complaint, (s. 2), 193, 212; 
form of oath, 212; of Jews, Scotch witnesses, Chinese, deaf and dumb persons, 
interpreter, 213; on hearing, 231 ; form of, 231; to service of summons, 222, 456 ; 
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[in indictable offences), on taking informations, 175; form, 175; to service of 
summons, 177. 

Oaths, Justices’ power to administer, 317 ; power to administer implied from power to 
hear and determine, 318; declaration in lieu of, 318 ; oath prohibited, 318; oaths 
of qualification for office simplified, 319 ; Form of oath of allegiance, 319 ; of decia- 
ration, 319. 

Oaths, false, see ‘“‘ Perjury” ; taking or administering oaths to commit felony, or for 
— purposes, (O. 1—3), 320 ; Justice or other person administering voluntary, 

. 4), 320. 

Objection? how far allowed to informations, [in summary convictions], (s. 1, 9), 192, 
198, 215, 225, 226; to summonses, (s. 1), 192, 225; to warrants, (s. 3), 194; to 
convictions and subsequent proceedings, 226 ; see “Prohibition,” ‘‘ Justices, No. 4"; 
[in indictable cases’, (£. 8), 160. 

Obliterating records, (O. 5), 287. 

Obscene books or prints, exposing to view, [indictable], (O. 1, 2), 153; —— &., 
obscene prints, [indictable], (note R), 153; [summary conviction], (O. 2), 417. 

Observations by accused during examination to be taken down, 182. 

Obstrncting constable, see “ Police” ; road surveyors, &e., see ‘* Roads.” 

Obstructions, casting into sewer, &., (O. 7), 329. 

Onan RE money, &c., under false pretences, (O. 1), 114; attempting to obtain, &c., 
(0. 2), 115. 

Offence, stating, in information in summary convictions, 218, 213, 237 ; om the same on 
different days, 214 ; second or subsequent, 233. 

Offences, Forms of statements of, Part LL, Chap. IIL, 485. 

Offenders liable on summary convictions, 214; masters, 214; mfants, married women, 
accessories, 214 ; aiders, 219. 

Office, refusing to execute, (O. 1), 76; buying or selling, or soliciting, (O. 1), 320. 

Officer, Peace, assaulting. in the execution of his duty, [summary conviction}, (O. 1). 
328 ; (O. 54), 343 ; [indictable], (O. 11), 27. 

Court, in summary convictions, (s. 12), 199; not in indictable offences, (s. 19), 
166 ; (mote a), 180. 

Opposing making proclamation in time of riot, (O. 2), 388. 

Orchard, see “ Conservatory.” 

Order upon a complaint ; distinction between conviction and, 211, 220; Forms of orders, 
Soe 1, 2, and 3), 463—465 ; in all cases, costs on, (s. 18), 203; before order en- 

orced, copy of minute of it to be served, (s. 17), 202, 242, 232; minute of, 476; 
how enforced, see — Convictions,” §c. 

Order of dismissal of an information or complaint, (s. 13), 200, 225, 226 ; Form of, (L.), 
465 ; minute of, 466; certificate thereof, (M.), 466. 

Orders, disobeying, 79 ; see “Justices Order.” 

Ore, stealing or removing from mines, (O. 14), 288. 

Outhonse, setting fire to, (O. 2), 20. 

Ownership of property, how described in information or complaint, (s. 4), 195. 

Oxen, ill-treating, see “Animals, Cruelty to,” “ Cattle.” 


P 


Packages of hawkers to be marked, (O, 2, 3), 142. 

Pales in a fence, stealing, (O. 6), 285; damaging, (O. 4), 295. 

Pardon, in summary convictions, for first offence, under Larceny and Malicious Injuries 
Acts, (note c), 284. 

Parks, public, regulation of, 320. 

Parks, see “ Larceny,’ “ Malicious Injuries.” 

— property of, distrainable for penalty, 242; how described in informations, 

B. 4), 195. 

Passengers by railways, practising frauds, (O. 4), 375. 

Pawnbrokers, 321, 325; who are to be deemed pawnbrokers, (note £), 321 ; f of 
license, (note F), 321 ; carrying on business without license, (O. 1), 321 ; Sherk of 
Petty Sessions neglecting to keep alphabetical record of licenses, (O. 2), 321; 
licensed —— failing to have name, &c., plainly printed over door, (O. 3), 
321; unlicensed person keeping sign, &c., implying that he is a pawnbroker, (0. 
4), 322; licensed person refusing to produce license, (O. 5), 323 Mending license, 
(0. 6), 322; failing to keep book and make entry, (O. 7), 322; pawns to be 
eutered in books, (note G), 322; selling before three months, (O. 8), 322; 
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neglecting to publish days of sale, (O. 9), 322; neglecting to give duplicate, (O. 
10), 323; refusing to permit pawnor to inspect entry of sale, (O. 11), 323; holders 
of duplicates deemed owners, (note H), 323; as to entries, (note 1), 323; Justices 
may order restitution,—suspicious eon , (note 1), 323; licensed person receiving 
articles from child under 14, or akad, or (where loan does not exceed £10), 
advancing anything but ng hei exchanging for money, (O. 12), 324; not at- 
tending when summoned, with book, duplicate, &o., (O. 13), 324; receiving pledges 
after 9, p. m., or before 8, a. m., except on Saturdays, &c., (O. 14), 324; carrying 
on business on Sunday, (O. 15), 325; offending against Act, (O. 16), 325; [in- 
dictable] : forging, &0., license, (O. 1), 325; knowingly pawning other person’s 
property, (O. 2), 325; forging duplicate, (0. 3), 825; stealing duplicate, (O. 4), 
325 


Payment, part of penalty not to be taken, 241, 242. 

Peace, sureties for, 396. 

Peace officer, see “ Constable,” “ Police.” 

Pedlar, see “ Hawker.” 

Penalties not to be taken in part, 241; to be paid to Justice’s clerk, (s. 3), 205; appli- 
cation of, in general, 121; in cases of drunkenness, 121; of assault, 24; in cases of 
constable, (note P), 74, 122. 

Perjury before Justices, committal of offender, 231 ; Form of commitment, 513. 

Perjury and subornation of, (O. 1, 2), 326 ; as to prosecutions for perjury, (note K), 325 ; 
false oath, affirmation, or declaration, punishable, (note K), 326. 

Person, indecently exposing, (O. 18), 332; (O. 2), 417; decision of Supreme Court, 568 ; 
[indictable], (O. 1), 153 ; robbery from the person, (O. 15—19), 288. 

Personation of electors, see “ Election,” “ Municipalities.” 

Petty Sessions, Clerks of, to receive penalties, &c., (s. 31), 205; to render monthly 
account, (s. 31), 201; Form of, h; see “Fees,” 115. . 

Pictures, exhibiting indecent, (O. 2), 417; see *‘Indecency;” damaging, in church, 
museum, &c., (O. 18), 298. 

Pigs, &c., permitting to stray, (0. 19), 332; (O. 10), 411. 

Pigeon, killing, wounding, taking, (0. 4), 285. 

Pilotage, harbour and, 140. , 

Piracy, at common law, (O. 1), 326 ; the like, and assaulting, &c., with intent to mur- 

er, (O. 2), 327 ; by statute, (note L), 326. 

Place of hearing, public, in summary convictions, (8. 12), 199; in indictable cases, not, 
(s. 19), 166; (note a), 186. 

Plants, stealing, damaging, see “ Larceny,” “ Malicious Injuries.” 

Plantations, setting fire to, (O. 7), 21. 

Plays, see “ Theatres.” 

Pleasure grounds, see “Larceny,” “Malicious Injuries.” 

Plumage of stolen birds, having, (O. 3), 285. i 

Poison, administering to procure abortion, (O. 1), 2; with intent to murder, (O. 1, 2), 28. 

Police (Lands) Acts, 327 ; Justices to suppress riots, (note m), 327 ; regulation of, and 
powers of, (note M), 327; constables attending watch-honse at night to bail petty 
misdemeanants, (note M), 327 ; assaulting or resisting constable in execution of his 
duty, (O. 1), 328; victualler harbouring constable on duty, (O. 2), 328; keeping 
shop open, &c., on Sunday, (O. 3), 328; exceptions, (note N), 328; Justice is to 
disperse persons gathering for bling on Sunday, and to seize implements of 
gaming, (note N), 328; owner of billiard room permitting play on Sunday, (O. 4), 
328 ; damaging public building, bridge, &c., (O. 5), 329; the like, wilfully, (O. 6), 
329; castin into water-course, (O. 7), 329 ; injuring pump, &., (O, 8), 329 ; 
the like, wilfally, (0.9), 329; clandestinely appropriating water of publio fountain, 
(0. 10), 329; opening cock of, &c.,(O. 11), 329 ; washing clothes at, &c.,(O. 12), 329; 
beating carpet in street, and committing various other nuisances in streets or publio 
places, (O. 13, 14), 329, 332; as to seizure, by Justice or constable, of such nuisance, 
and their disposal, (note P), 331; as to the removal of nuisances, (note Q), 331; 
discharging fire-arms, or letting off fireworks, Ae 15), 331; burning shavings in 
streets, (O. 16), 332; bathing within view of public place, (O. 17), 332; offending 
against decency, (O. 18), 332 ; breeding or keeping swine in street, or suffering ani- 
mals to stray about the street, (O. 19), 332; owner or occupier not abating nuisance 
to Justices’ satisfaction, (O. 20), 332 ; summary procedure on complaint of a nuisance, 
(note R), 332; owner or occupier neglecting to cleanse yards, &c., so as to cause 
nuisance, (0. 21), 333 ; butcher obstructing Justice or constable authorized to inspect, 


600 INDEX. 


or neglecting to obey order to cleanse, (O. 22), 333; Justices’ order to inspect and 
cleanse shambles, (note 8), 333; hauling timber, &c., or permitting it to drag upon 
street, (0. 23), 333; owner or occupier not keeping in repair rails over areas or 
openings beneath the surface of footway, &c., or securely guarding or covering the 
same, so as to prevent — or leaving open any hole without secure trap-door, 
(O. 24), 334; making cellar beneath surface of footway, (O. 25), 334 ; owner of 
well to have same securely covered, and provided with pomp, (note T), 334; 
neglecting to cover, &., well, (O. 26), 334 ; jurisdiction of Justice where no Police 
Magistrate, (note v), 334; digging hole on vacant land, or where building is going 
on, and not enclosing same to satisfaction of P. M., or aie ia, op sach enclosure 
longer than necessary, or neglecting to fence round such hole, &c., within 24 hours 
after order of P. M., or not keeping light apon said enclosure from sunset, to sun- 
rise, (O. 27), 335 ; owner not providin tter, (0. 28), 335; n driving night 
cart between 5 a. m. and 10 p. m., or filling cart so as to spill contents, &c., (0. 
29), 335; emptying privy, &., between 5a. m. and 10 p. m., &c., or casting out 
night soil, (O. 30), 335 ; wantonly injuring lamp-post, (O. 31), 336; throwing dead 
animal into street, £c., or river, &c.. (O. 32), 336; blasting rock without giving 
notice to P. M., or not obeying his directions, (O. 33), 336; forming drain, or re- 
moving gravel, &c., from streets, without leave of P. M., or damaging footways, (0. 
34), 336; driver of cart riding thereon in street, without person on foot to guide, 
or being at such distance therefrom as not to be able to control horses, &c., or 
riding on shaft, or driving on wrong side, or hindering free passage of carriage, &c., 
(0. 35), 336 ; riding or dinag through street carelessly, &c., so as to endanger 
safety of others, (O. 36), 337; posting placard upon walls, or defacing same, (0. 
37), 337 ; pulling down boendary mark, (O. 38), 337; the Surveyor-General or 
his deputies to mark bonndaries, (note w), 337 ; wilfully obstructing P. M., &c., 
in perambulating town, (O. 39), 337; as to the marking out carriage and footways, 
(note x), 337 ; erecting or rebuilding house, &c., which encroaches, (O. 40), 338; 
as to footways, &c., (note Y), 338; beginning to erect house, &c., without givin 
written notice, &c., to P. M., (0. 41), 338; P. M. neglecting to furnish requi 
notice, (O. 42), 338; owner or occupier having entrance, area, &c., steps, &c., ad- 
joining footway in street, without sufficient protection, (O. 43), 338; occupier 
neglecting to paint number on door, (O. 44), 338; putting down flagging on foot- 
ways without giving written notice to P. M., and obeying bis directions, (O. 45), 
338 ; obstructing surveyor, &c., (O. 46), 339; witness neglecting or refusing to 
ive evidence, &c., (O. 47), 339; extension of provisions of Act to other towns, 
(note Z), 339 ; person having possession of goods suspected of being stolen, (O. 48), 
340; concealment of stolen a ner’ (note B), 340 ; person from whom received to be 
examined, (note c), 340; order of delivery of, (note D), 340 ; unclaimed stolen goods 
to be sold, (note D), 341 ; person compounding offences by which he is not personally 
aggrieved, (O. 49), 341; Justices may deprive informer of share of penalty, (note 
E), 341; oceupier or tenant damaging premises, (O. 50), 341; summary procedore 
in respect of oppressive distress, (note F), 341 ; decisions of Supreme Court, 560. 

Polygamy, see “Bigamy.” 

Ponds, breaking down the dam of, (O. 11), 297. 

Port, stealing from a vessel in, (O. 24), 289. 

Postage, 346 ; sending letter purporting to come within exempted class, which contains 
illegal matter, (O. 1), 346; officer reading contents of opened letter without 
cause, (O. 2), 347; official oath, (note m), 346; recovery of fines, (note $), 347; 
contractor refusing to fulfil contract, (O, 3), 348 ; offences by master, &c., of ves- 
sels, in conveying letters, (O. 4, 9, 16, 18, 19), 348, 349; offences by postmasters, 
&c., (O. 10, 12), 349 ; sending or conveying letters, &c., for hire without authority, 
(O. 11), 349; mail, driver of, guard, loitering, &., (O. 13), 349 ; hawker loitering, 
or hackney-coach driver standing for hire, opposite General Post Office, (O. 
14, 15), 349; obstructing conveyance of mail, lo. 17), 349; negligently losing 
mail bags, (O. 20), 350; [indictable]: forging or uttering stamp, (O. 1), 350; 
fraudulently taking or embezzling, &c., letter, or its contents, (O. 3), 350; 
secreting, &c., letter of other person, (O. 3), 350; removing from stamp any obli- 
teration, &c., indicating that it has been used, (O. 4), 350. 

Posts used as a fence, see “ Larceny,” ‘‘ Malicious Injuries.” 

Poundkeeper, his duties, offences by, &c., see “Jmpounding.” 

Practice on summary convictions, 191—245 ; on preliminary inquiry, 156—191. 

Preliminary examination in indictable offences, see “ Ezamination,” and “Justices, No. 1.” 
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eae rite obtaining money, &o., by, (O. 1), 114; or attempting to do so, 

. 2), 115. 

Printers (licensed), 350; using type or press without notice, or not printing name in 
book, &., (O. 1, 2, 3), 352; printing or publishing newspaper withont entering 
into recognizance or sufficient sureties, (O. 4 & 5), 352 ; statutory requirements, 
(note 0), 351; filing notices, (notes o & P), 352; making affidavits, &c., (note Q), 
352. 

Prisoner, statement of, (s. 18), 166, 185, 186; Form of, (N.), 438. 

Prisoners, 352; refusing to proceed to prison, to be solitarily confined on bread and 
water, 352 ; prisoner may be forwarded under warrant of convicting Justice, Sheriff, 
or Deputy Sheriff, 353 ; may be put to hard labor outside prison, not exceeding 2 
miles, 353 ; sentenced to hard labor, may be put to roads, &c., of city, and while not 
at work may be detained in temporary lock-ups, 353 ; offenders sentenced less than 
14 days may be put on roads, 353 ; offender convicted of offence punishable by im- 
prisonment with hard labor, may be so sentenced, or in lieu thereof, may be sen- 
tenced to hard labor on the roads for a term not exceeding term of imprisonment, 

` 353; see “Hard Labor, 141; “Lockup,” 291. 

Proceedings, minutes of, to be taken, 230; (s. 31), 209. 

Procession [illegal], not dispersing within a quarter of an hour after notice, (O. 1), 354; 
[indictable] : person making illegal procession, (O. 1), 354; what Justices are to 
do, (note R), 354. 

Proclamation in case of riot, 389; opposing the making of it, (O. 2), 388; of illegal 
procession, 354. 

Procuring commission of offences, see “Accessories.” 

Procuring, see “ Women.” 

Prohibition, statutory, (s. 12), 962; (s. 13), 262; (s. 10), 264, 266—272; see “ Jus- 
tices, No. 4,” and istrates’ Cases, Part ITI. 

Promissory notes, issuing, &., for less sum than 20s., (O. 1), 354. 

Proof of service of summons. (summary convictions], 222; [indictable offences), 177. 

Property of accused, restoration of, 191. 

Prosecute, binding over — to, in indictable offences, (s. 20), 167, 190. 

Prosecutor, how fer can be bound, (note B), 190. 

Prostitute, behaving in a riotous or indecent manner, (O. 1), 416; suffering to meet to- 
gether, &c., (0. 8), 365, and (note z), 365. 


Protection of Justices from actions, 246—256 ; see “Justices, No. 3.” Pann E 


Proviso in statute, negativing, see “Exceptions.” — 
Provoking te fight — a challange: 64. 
Public service, embezzlement by persons in, (O. 2), 96. 

Public exhibition, see “ Theatre. 

Public worship, see “ Church.” 

Publican (Licensed), 355; as to licenses, 355 ; publican’s license, 355; to fairs, rails, 
355; disqualified ns, 355; Justices disqualified to act at licensing meeting, 
355; applications for licenses, 856; to be posted up, 356 ; annual licensing meet- 
ing, 356; applicants to enter into recognizance, 357; applicants absent through 
illness, 357 ; recognizance, mode of taking, 358 ; list of certificates to be sent to 
Colonial Treasurer, 358 ; certificates void unless lodged, 358 ; Governor may direct 
issue of licenses in certain cases, 358; may renew licenses without certificate in 
certain cases, 359 ; Colonial Treasurer may issue packet licenses, 359 ; Justices at 
Petty Sessions for transfer, may grant certificates, 359 ; Special Sessions for trans- 
fer of licenses, 359 ; devolution of license on assignees, executors, 360 ; licensed 
person desirous of removing, 360; transfers to be reported by Clerks of Petty 
Sessions, 361; abandoning occupation, 361 ; person selling fermented or spirituous 
liquors without license, (O. 1), 362; where license not necessary, judicial notice of 

roclamation, (note 8), 361; information within three months ;—what is a retailer, 
labia T), 361; evidence of sale, (note V), 362; penalties, how recovered, (note w), 
362; a appropriation of fines, (note w), 363 ; if appeal lost, appellant to pay 
costs, (1d.), 364 ; Form of conviction, (note W), 364; licensed n keeping skittle- 
ground, or having implements of gaming in or near, &o., his house, or suffering 
unlawfully gaming within his house, or offending against his license, (O. 2), 364 ; 
evidence, pot of license, (note x), 364; keeping refreshment house of public 
resort, and permitting drunkenness or disorderly conduct there, or gathering of 
bed characters, (O. 3), 365; as to billiard license, (note Y), 364; disorderly con- 
duct, (note z), 365 ; licensed person neglecting to have his — co., or to keep 
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lamp with two burners lighted at night, (O. 4), 365; licensed house not being 
provided with required accommodation, (0.5), 365; what accommodation required, 
(note a), 365; licensed person refusing without reasonable cause to receive a tra- 
veller, or to receive his horse, &., (O. 6), 366; what is a traveller, (note B), 366; 
permitting drunkenness, or supplying liquor to drunkards, (O. 7), 366; goods of 
stranger in licensed house being distrained, (O. 8), 366; no credit to be given for 
liquors sold, (note c), 366; licensed person taking as payment anything but money, 
(6. 9), 367; retailing in vessels seized to fall imperial measure, ©. 10), 367; 
selling, &c., liquor to aboriginal, (O. 11), 367 ; keeping house open before or after 
regular hours or days, (O. 12), 367; as to sale to lodgers, (note D), 367; license 
to extend hours of opening house, (note E), 367 ; licensed person permitting illegal 
assemblies to meet in his house, (O. 13), 368 ; members of such assemblage refusing 
to quit such house, or resisting Justice, (O. 14), 368; Justice may order snch 
meeting to — (note F), 368 ; licensed — keeping house open in riot, (0. 
15), 369; delaying admittance to constable, (O. 16), 369; failing to produce 
license to Justice on demand, (O. 17), 369; employing unlicensed person to sell by 
retail, (O. 18), 369; selling adulterated liquor, (O. 19), 369; having in his posses- 
sion adulterated liquor, (O. 20), 369; unlicensed person keeping up a aign, &c., 
implying that the house is licensed, (O. 21), 370; master who employs servants, 
paying them in public-house, (O. 22), 370; licensed offending inst 
penal sections, (O. 23), 370; Clerk of Petty Sessions neglecting his duties, (O. 24), 
$70; person found drunk and disorderly in the street, (O. 25), 370; supplying 
liquor during Justices prohibition, (O. 26), 371; hibition of Justice, (note 6). 
$70; obtaining liquor for prohibited person, (O. 27), 371; licensed person selling 
in unlicensed house, (O. 28), 371; warrant to search and seize, (note H}, 371; car- 
rying about or exposing for sale, liquor, (O. 29), 8371; onus of proving license on 
efendant, (note 1), 371; as to sly grog selling, (note x), 372; illegally selling 
spirituous liquors, (O. 30), 372, and (note L), 372; person summoned as witness 
refusing to be sworn, (O. 31), 373; — found drinking in disorderly house, or 
in booth, (O. 32), 373; reputation of disorderly house, (note m), 373 ; amends may 
be awarded against false informer, (note n), 373; obtaining money, &c., by threat 
of prosecution, or as inducement for forbearing prosecution, (O. 33), 374 ; licensed 
reon permitting dancing in his poa unless by permission of P.M., (0. 
34), 374; [indictable] : licensed publican adulterating liquors, (O. 1), 374. Forms 
of information, 513; decisions of Supreme Court,—in re Frost, 561; ex parte 
land, 563; Taper v. Bell, 563; Klensendorffe v. Liverpool Bench, 564; Sutton 

v. King, 565; ex parte Ward, 566. 


Q. 
Quakers, affirmation of, 106. 


Quarantine, 374. 

Quashing convictions or orders before action brought against Justices, (s. 2), 246, 252. 

Quarter — amay —— &c., to be filed at, (s. 14), 201; cal make table of 
fees payable to clerks to Justices, (s. 30), 209; procedure upon appeals at, 7—10. 

Quay, —— from, or ships there, (O. 24), 289. 


R. 

Rails used as a fence, see “Larceny,” “ Malicious Iujuries.” 

Railway, not fastening gate, (O. 1), 374; pulling down toll-board or mile-stone, (0. 2), 
375; owner of carriage, &., failing to give in account in writing to collector, éc., 
(O. 3), 375; passengers practising frauds, (O. 4), 375; apprehension of such pas- 
sengers, (note T), 376; publication of penalties, (note P), 375; damage to railway 
to be made good, (note Q), 375; aipeehension of transient offenders, (note Q ', 375; 
decision as to evasion of fare, (note 8), 375; sending dangerous articles by, 
(O. 5), 876; offending against by-law, (O. 6), 376; the making and publication 
of by-law, (nole x), 376; officers failing to account, (O. 7), 377 ; warrant to take 
such officer, (note Y), 377; officer refusing to account in writing, (O. 8), 378; ob- 
structing construction of railway, removing poles, defacing marks, (O. 9), 378: 
throwing gravel upon or permitting cattle to wander upon, (O. 10), 378; engine 
driver, &c., misconducting himself, or being guilty of negligence, (O. 11`, 378: 
apprehension of offender, (note £), 378; pulling down or defacing board containing 
by-laws, &o., (O. 12), 379; appeal, (note a), 379; disputed compensation for 
landa, (note A), 379; tolls, (note 4), 379; [indictable offences]: doing &c., any act 
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whereby life endangered or trains impeded, (O. 1), 380 ; throwing stones, &., 
— carriage with intent, &o., (O. 2), 380; maliciously injuring railway, é&c., 
(O. 3), 380; setting fire to railway station, &c., (O. 12,13), 21, 22. 

Rape, (O. 1), 380; sufficient if inst consent, (note B), 380; accused may be con- 
victed of assault with intent, (note c), 380; see “ Assault,” “ Attempts to commit 
Crimes,” “ Carnally knowing Children.” 

Real estate, deeds relating to, forging, (O. 5), 125; stealing, (O. 3), 287. 

Receipt for a prisoner by a gaoler, (s. 26), 172; Form, 449; certificate of amount of 
money found on prisoner, 450. 

Receiving stolen goods, [sammary], (O. 10), 287; [indictable], (O. 1), 381, 281; the 
like where obtained by false pretences, &., (O. 2), 381; see ‘‘ Larceny,” 281. 
Recognizances, (2 Vic., No. 8), 381; all fines, &o., forfeited recognizances, &c., (with 
certain exceptions), set, &c., by Justices are to be certified by Justices imposing, 
&c., same to the Clerk of the Peace, containing names, &c., to be enrolled and 
forwarded to the Sheriff, (s. 1), 381; as to the — of certain recognizances, 
(s. 2), 382; roll to be delivered to Sheriff, oath of Clerk of Peace, (s. 3), 382; 
notice (Form Schedule B.) to be given to parties entering into recognizance ; parti- 
culars to be inserted iu recognizances, (s. 4), 382; Sheriff to discharge party giving 
security to appeal and appear at Quarter Sessions, (s. 5), 383; Quarter Sessions to 
hear appeals, remit forfeitures, according to Form C., (s. 6), 383 ; Justices in Ses- . 
sions may insert in roll fines, &c., not levied or accounted for by Sheriff, or not dis- 
charged, Sheriff to detain original writs in his possession, which shall continue in 
force ; on quitting office, to deliver over writs, &., (8. 7), 384; Sheriff's jnrisdic- 
tion, (s. 8), 384; fees of Clerk of Peace, (s. 9), 385; annual returns of Clerk of 

Peace to Colonial Treasurer, (s. 10), 385; Sheriff to make return, s. 11), 385. 
izance [summary convictions] of defendant on adjournment of hearing, (s. 13), 
200; Form, (E.), 454 ; till return of distress warrant, (s. 20), 204; of defendant 
to appear on the return of a distress warrant for penalty and costs, 468, 475. 
izsnce [indictable offences} of accused on remand, (s. 21), 168; Form, (Q. 2), 
442; to answer indictment, (s. 23), 170; Form, (5. 1), 444. 

Recognizance of prosecutor and witnesses, (a. 20), 166; Form. (O. 1), 439; witness 

refusing to enter into, commitment, (8 20), 167; Form, (P. 1), 440. 
izanoe for sureties to keep the peace, 396—399 ; Form of, 517. 

Records, stealing, obliterating, &c., (Q. 5), 287. 

Register of summary convictions, §c., 484. 

Register of baptism, &c., forging, &., (O. 1, 2), 124. 

Registration, 386 ; refusing, &c., to give information required by the Act, or registering 
birth or death contrary to its provisions, (O. 2), 386; statatable provisions as to 
registration of births and deaths, (note D), 386; District Registrar neglecting to 
register birth, marriage, or death, or negligently keeping book, (O. 2), 386; 
[indictable]: being registered as officiating minister when not one, (O. 1), 387; 
wilfully making falsestatement for insertion in register of birth, marriage, or death, 
(O. 2), 387; destroying book or forging copy, or making false entry, &o., (O. 3), 
387 ; provisions as to deaths and burials, (note E), 387. 

Release by mother in bastardy cases, effect of, (note Q), 40. 

Remand of defendant in summary convictions, (s. 13), 200, 225 ; of accused in indictable 
offences on adjournment of preliminary inquiry, (s. 21), 168, 189; see ““Recogni- 
zance.” 

Rent, distraining for, without warrant, or neglecting to make out in writing, &., (O. 
1), 85; summary relief against excessive distress for, (note F), 341. 

Replevy of distress for penalties, 242. 

Reputed thieves frequenting public places, with intent, &c., (O. 2), 418; (note P), 418. 

Requisites of information for summary offences, 213; of convictions, 235. 

Rescue, see ‘‘Escape.” 

Resisting apprehension, see “Assaults,” “Constables,” “Vagrant.” 

Restitution of stolen property under Juvenile Offenders Act, 275; order for, 505. 

Return of constable to a distress warrant, (N. 4), 470. 

re —— taking, as to stolen dogs, (O. 8), 287 ; as to stolen property in gene- 
ral, 388. 

Riding furiously or carelessly through street, (O. 36), 336. 

Riot, by three or more persons, (O. 1), 388 ; opposing proclamation, or remaining. one 
hour after proclamation, (O. 2), 388; riotously demolishing buildings, (O. 3), 388 ; 
the duties of Magistrates, 388 ; proclamation in case of riot, 389; of other modes 
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of dealing with rioters, 389 ; order for closing public-houses in case of riot, 515 ; 
not obeying such order, (0. 15), 368. 
Roads (main ), resisting Commissioners or their servants, (O. 1), 389; see “Tolls.” 
— from the person and putting in fear, (O. 15), 288 ; aseaniting with intent to 
, (O. 5), 26; robbing and wounding, or being armed and using violence, (O. 16— 
19), 288 ; * the high seas, 326, 327; see “‘ Larceny,” 282. 

Rogues and vagabonds, who are, and offences by, (O. 2), 417. 

Boute, see “Riot.” 

Roots, see “Larceny,” “Malicious Injuries.” 

Rubbish laying on street, (O. 13), 329. 

Runs (gestural). see “Survey,” 399. š 

Sabbath, see “ Sunday,” 394. 

Sacrilege, breaking and entering any church, &c., and stealing therein, 390. 

Sale, power of, in distrees warrant for penalty, 242. 

Saplings, see “Larceny,” “Malicious Injuries.” 

Scab in sheep, 390; owner aware of infection, not destroying sheep within one month, 
(O. 1), 890; Act expires in 1860, (note F), 390; as to Special Inspector, (note ¢), 
390; owner refusing to allow — and examination of sheep, (O. 2), 390; 
resisting execution of warrant to , (O. 3), 390; owner neglecting to give 
statutory notice of infection, (O. 4), 391; knowingly depasturing on infected 
run, (O. 5), 391; owner of travelling sheep not having them branded, (O. 6), 391: 
removing imported sheep without certificate, (O. 7), 392; bringing sheep across 
boun without certificate, (O. 8), 392; obstructing — (O. 9), 392; 
shepherd obstructing examination, (O. 10), 392 Es nae offending, (O. 11), 392; 
[indictable]: making false report, (O. 1), 392; wilfally communicating scab, (O. 2), 
rips moring sheep detained by Inspector for destruction, (O. 3), 392; see 
66 ute ae 

aa Hat committed at, see “ Admiralty.” 
ing written proceedings before Justices, 174, (note x). 

Seamen, list of Acts relating to, 393. 

Search warrant for vagrants. (note 6), 417 ; for stolen goods, 176, (note B), 284; In- 
formation for, 430; search warrant, 432; may be granted on Sunday, (s. 4), 159. 

Servant, master — to provide food, clothing, or lodging to, or assaulting, 
whereby life or health are endangered, (O. 1, 2), 393; see ‘Master and Servant,’ 
“Manufacture,” “ Fire.” 

Service of summons on defendant in summary convictions, (s. 1), 192, 222; on a wit- 
ness, (8. 7), 197, 223. 

Service of summons on accused in indictable offences, (s.9), 161, 177 ; on a witness, 
(s. 16), 164, 190. 

Sheep, see “Scab,” “Butcher? 

Sheep, ill-treating, see “ Animals, Cruelty to,” stealing or wounding, (O. 1, 2), 61. 

Ship, oe fire to, (O. 3, 4), 20; stealing from, (O. 24), 289; damaging, (O. 14, 
16), 298. 

Shipwreck, goods of, being found in possession, or offered for sale, (O. 12, 13), 286. 

Shipwreck, stealing from, (O. 24), 289. 

Shop, breaking into and stealing therein, (O. 3), 145; (O. 10), 146. 

Shrubs, stealing, see “Larceny”; damaging, see ‘Malicious Injuries.” 

Signals, false, exhibiting so as to bring ships into danger, (O. 15), 298. 

Slaughtering, see “ Butcher.” 

Smuggling, 393; being concerned in smuggling gold, (O. 1), 393. 

Sodomy, (9. 1), 394; accusing or threatening to accuse of, (O. 2), 394; letter threat- 
ening to accuse of, (O. 3), 289. 

Soliciting to the commission of an offence, 394. 

Special constables, appointment of, 343 ; oath of office, (note m), 343; Justices to make 
regulations for, — B), 343; see “Constable.” 

Sports, unlawful, on Sunday, (O. 1), 395. 

Stabbing, see “Attempts to murder.” 

Stable, setting fire to, (O. 2), 20. 

Stacks, of corn, straw, coals, wood, é&c., setting fire to, (O. 6), 20. 

Stage-coaches, offences by owners, drivers, see “Carriages”; [indictable]: coachman 


een or furiously driving and injuring person, or miscouducting himself, (O. 1. 
), 394. 
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Statement of summary offence in information, 218 ; of an indictable offence, 175, 176. 

Statement of acc in answer to charge of an indictable offence, (s. 18), 166, 186; 
admissibility of evidence, 186, 68; Form, (N.), 438. 

Stealing, see “ ny.” 

Stile, stealing, see “Larceny”; damaging, see “Malicious Injuries.” 

Still, see “Distiller.” 

Stolen goods, search warrant for, 176; (note B), 284; Form of information, 430; of 
search warrant, 432 ; receiving, (O. 1, 2), 382. 

Subornation of perjury, see “ Perjury,” 326. 

— felony, (not punishable with death, and not larceny), after a conviction for 
elony, 394. 

Suicide, attempting to cemmit, 394. 

— — and orders, see ‘‘ Justices, No. 2”; persons liable to be summarily 

t with, 214. 

Summonses [in summary convictions] to defendant, (s. 1), 192; Form, (A.), 452; to 
witness, (s. 7), 197, 223; Form, (G. 1), 455. 

Summonses [in indictable cases] to accused, (a. 1), 157; Form, (O.), 431; to witness, 
(s. 16), 164, 190; Form, (L. 1), 434. 

Sunday, trading on, (O. 2, 3), 395; (O. 3), 328; drover, &., travelling on, (O. 4), 395; 
unlawfal sports on, (O. 1), 394; search or other warrant may be granted on, (8. 4), 
194; see “Police,” “Publican.” 

Sureties for the peace, in what cases demandable, 396 ; for behaviour, 398; how 
recognizance estreated, 398; surrender by bail, 399; Forms of complaints, 516; 
ia to apprehend, 517 ; recognizance, 517; warrant of commitment in de- 

ault, 517. 

Surrender of accused, charged with an indictable offence, by his bail, 36; of witness by 
his surety, (note @), 188; of defendant on surety for the peace, 399. 

mari pastoral runs, 399 ; occupant of Crown lands, &., refusing to point out boun- 

ies to Government Surveyor when duly required, (O. 1), 399. 

Survey marks, making the official, in marking boundary, without authority, (O. 1), 399 ; 
wilfully obliterating, &c., (O. 2), 400; exception, (note T), 399. 

— medina — 0i ao 

wearing, profanely cursing, three degrees of persons, (O. 1, , 400. 

Swindling, see “ False Pretences.” 


T. 


Table of fees to be posted up, 115; quarterly return of, 115; see “ Fees.” 

Tampering with witness, 400. 

Tenant, (17 Vic., No. 10), possession of tenement to be summarily recovered, (s. 2), 
401; power to suspend proceedings for 15 days, (s. 3), 402; service of summons, 
(s. 4), 402; execution ofw warrant to be stayed on security being given, (s. 5), 402; 

nd to be approved, (8. 6), 403; protection of Justices, (s. 7), 404 ; protection of 
landlord trespasser, (s. 8), 404; Act not to protect those having no legal right, (s. 
9), 404; interpretation, (s. 10), 404. 

Tender of expenses of witnesses in summary convictions, 223; how made, 223. l 

Theatres (licensed), performing in unlicensed house, (O. 1), 401; such house, if acting 
take place therein, deemed — search warrant, (note z} 401; acting for 
hire contrary to prohibition of Colonial Secretary, (O. 2), 401. 

Thieves, reputed, frequenting public places, (O. 2), 418. 

Threatening to accuse of crime, (O. 1), 3; extorting money thereby, (O. 2), 394; by 
letter, (O. 3), 289. 

Threats, see ‘‘ Sureties.” 

Threshing machines, destroying, (O. 2), 297. 

Timber, hauling along street, &c., (O. 28), 333. 

Time of commencing proceedings in summary offences, (s. 11), 198 ; of offence, not 
material, 216; night time, in burglary, 47; when imprisonment runs from, in sum- 
mary cases, 241. 

Tolls, 406; collector taking less than authorized toll, Ve 1), 407; owner of waggon 
refusing to permit or evading, &c., measurement of wheels, (O. 2), 408; collector 
demanding toll from constable, (O. 4), 75; as to carriages with broad wheels. (note 
4), 407; collector allowing such waggon after requisition to pass without measure- 
ment. &e., (O. 3), 408; collector neglecting to put up table of tolls. or to provide 
pass tickets, or to put up name, (O. 4), 408 ; duties of collectors, (note B), 408 ; col- 
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lector not being in attendance, or demanding excessive toll, or from persons exempt, 
or not permitting reading of board with his name, or refusing to tell name, or to give 
ticket, or detaining or using abusive language to passenger, (O. 5), 409 ; nger 
ing off road to evade toll, —or forging ticket, or fraudulently or forcibly passing 
through Ai or leaving any beast on — — pa, er! es — 
carri ore or after having passed through gate, or havin through an 
afterwards putting beast to carriage, or doing apy other act fo order to evade toll, 

(0.6), 409; any person, except collector, using boat for conveying — &e., 

across any river where there is ferry, (O. 1) 410; wilfully injuring toll-table or im- 

scription, or any post, rail, or fence on side of the road, or near any pit, &c., for 

repairing roads, or damaging bridge or milestone, or casting earth into drain or 
watercourse at side of road, or without authority shovelling up gravel from road or 
footpath, or putting up erection so as to reduce ite width, or making building or fence 
within 40 or 45 feet of centre.of road, or making ditch, watercourse, across road, or 
making bonfires, or throwing squibs within 100 yards of road, or racing any horse, 
or baiting bull, or playing at any game that may make a disturbance upon the road, 
or fighting or collecting mob to the annoyance of traveller, or wilfully preventing 
— from passing him or any carriage in such road, or digging pit within 45 feet 
m its centre, unless securely fenced, (O. 8), 410; owner of coach for hire, or of 

cart, allowing same to be used, without his name being painted thereon, (O. 9), 411; 

hauling timber, &., on road, or leaving cart, &c., without proper person in charge 

thereof, or neglecting to place such cart, &0., during time of loading as near to one 
side as can be, or laying timber, &., on road or footpath, to prejudice of passenger, 
or suffering water, &., to flow thereon from adjacent houses, &o., or driving pigs on 

such road, or suffering them to do damage; or, after having blocked a cart with a 

stone, &c., letting such stone remain on road, or damaging any lamp-post, or extin- 

ishing light thereof, (O. 10), 411; erecting windmill within 200 yards of road, 

Yo. 11), 412; driver of cart riding thereon, not having some person on foot to guide 

the same, or by oe causing damage to person or carriage,—or being 
at such distance from the carriage that he cannot govern the horses, &c.,—or meet- 
ing any cart, &c., and not nore on the left or near side,—or — —— free pas- 

of persons or carriages, (O. 12), 412; [indictable]: wilfully or maliciously 
pulling down, &c., toll-gate, &c., set up to prevent persons passing withont paying 
toll,—or sinking, &c., any punt, &c., or breaking any dam of any ferry, or forcibly 
rescuing perce in cus 7 for offending against this Act, (O. 1), 412; coachman, 
by wantonly and furiously driving or racing, or wilful misconduct, maiming or injuring 
other person, (O. 2), 413; see “ Malicious Injuries,” “ Police,” “ Carriages,” &c. 

Trading on Sunday, (O. 2, 3), 395. 

Transfer of publican’s license, 359, 360. . 

Trees, stealing, see “Larceny” ; damaging, see “ Malicious Injuries.” 

Trespassing on inclosed lands, or leaving slip panel down, (O. 1,3), 152. 

Trustees and directors, 413 ; who is “trustee,” (note £). 413 ; trustee of property for 
the benefit of some other person, or charitable or public purpose, misappropriating 
or destroying such property with intent to defraud, (O. 1), 413; person entrusted 
by written inatrument with sale. &c.. of property, misappropriating, &c.. (O. 2), 
413; director. &c., of company, as such, receiving property of such body corporate, 
except in payment of just debt, &c., or omitting to make entry in books, &c., |O. 
3), 413; or misappropriating, &c., property of such body corporate, (O. 4), 414; 
or mutilating. &c., book of such body corporate, or making false entry therein, (O. 
5), 414; or making, &., written statement or account false in any particular, with 
intent to defraud, (O. 6), 414; person receiving property thus fraudulently mis- 
appropriated, (O. 7), 414. 

U 


Underwood, stealing or cutting, &c., or otherwise damaging, with intent to steal, (0. 5), 
285; cutting, breaking, rooting up, &c., or otherwise damaging, (O. 1), 294; ‘in- 
dictable |, (O. 9, 11), 288—289; (0. 4, 5), 297. 

Unlawful oaths, see “Oaths,” 320; sports on Sunday, see “Sunday”; gaming, see 
“ Gaming,” “Publican.” 

Unnatural offence, committing, (O. 1). 394 ; accusing thereof, (0. 2), 394. 

Uttering, see “Coin,” “Forgery,” 125. 

V. 

Vagabonds, aeo Vagrants.” 
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Vagrante, 414; suggestions to Magistrates with regard to their powers under this Act, 
415; as to convictions, 518. 

1. Idle and Disorderly Persons: without visible lawful means of — and 
unable to account satisfactorily with regard thereto,—wandering with Aboriginals 
and unable to account, &0,,—prostitute behaving indecently. —habitual drunkard 
thrice convicted within previous 12 months, and behaving riotously. &c.,—holder 
of house frequented by thieves, &c.,—begging alms. or causing child to do so, 
(O. 1), 415, 417; apprehension with or without warrant, (note F), 416; offender 
may be searched, &c.; conviction, (note F), 416; search warrant for lodging-houses, 
(note @), 417 ; conviction on view, (note B), 417; Form, 461. 

2. Rogues and Vagabonds, 417 ; when offender may be treated as,—second conviction 
as an idle an disorderly person,—collecting alms under false pretences,—imposing 
upon — or institutions by false representations to obtain money, &c.,—exposing 
to public view indecent prints, &c.,—exposing person,—gaming on highway,— 
having picklocks, &c., with intent, &c..—on premises for an unlawful e — 
reputed thieves frequenting public places,—resisting apprehension, (O. 2), 418; 
what is “public place,” (notes 1, x, and P), 417,418; what is an instrument of 
gaming, (note L), 417; what is “unlawful purpose,” (note 0), 418; decisions on 
“ leading thereto,” (note P), 418. 

8. Incorrigible Rogues, 418; v ta breaking out of confinement,—second convic- 
tion as a rogue and vagabond,—resisting apprehension, (O. 3), 419; incorrigible 
rogue to be committed till Sessions, &c.. (note Q). 419; singing indecent song, &c., 
or using such language in street, (O. 4), 419; using threatening language so as to 

rovoke breach o , (0. 5), 419; as to “place,” (note 8), 419; conviction to 
returned to Clerk of Peace, (note R), 419; suggestions as to drawing convictions, 
518; Forms of informations, 519; decisions of Supreme Court,—ex parte Lan- 
dregan, 568 ; ex parte Haywood. 569. : 
Valuable securities, stealing, (O. 3), 287; obtaining by false pretences, (O. 1), 114. 
Variances, misleading defendant in summary convictions, to adjourn case, 215, 225; 
the like in indictable cases, (s. 9), 161. 
Vegetable produce growing in gardens, &c., stealing, or damaging with intent to steal, 
(O. 8), 286 ; damaging, (O. 2), 295; [indictable], (O. 12), 288; (0. 7), 297. 
Vexatious actions, protection of Justices against, 246—258. 
Victuallers, see “ Pablicans.” 
View, summary conviction on, 417, 51; Form, 461; party must have an opportunity of 
making a defence, 224. 
Visiting Justice of gaol may take bail, on certificate of committing Justice, (8. 23), 171. 
Voluntary oaths, administering, (O. 4), 320 ; decision, (note D), 320. 
Voluntary examination of acc in indictable cases, (s. 18), 166,186; Form, 438, 439. 
Voters, see “ Election,” “ Municipalities.” 


W. 

Wages of servant, recovery of, (ss. 5, 6, 7), 303, 304. 

Wages, assault, &c., to raise the rate of, (O. 13), 27. 

Waggons, see “ Tolls,” * Police.” 

Warehouse, breaking and entering, and stealing therein, (O. 3), 145; setting fire to, 
(0. 2), 20; riotously demolishing, (O. 3), 388. 

Warrant to apprehend defendant in summary convictions, in first instance, on an infor- 
mation, (8. 2), 193, 212; Form, (C.), 453; on disobedience of summons and on 
complaints, (s. 2), 193, 221; Form, (B.), 452; how and when to be executed, 222; 
Form for backing warrants, (K.), 463. 

Warrant for a witness, see “ Witness." 

Warrant of commitment, see “Commitment”; of distress, see “Distress.” 

Warrant to apprehend accused in indictable offences may be issued on a Sanday, (s. 4), 
159 ; in the first instance, (s. 1), 157; Form, (B.), 430; on disobedience of sum- 
mons, (8. 1), 157; Form, (D.), 431; for offences on sea or abroad, (s. 2), 158; 
Form, (E.), 432; where an indictment found, (s. 3), 158; Form, (G.), 432, and 
(1.), 434; how warrant of apprehension executed ordinarily, (s. 10), 162; for 
offenders flying to the colonies, 12; see “ Apprehension,” “ Prisoner,” “ Escape.” 

Warrant to search for stolen goods, how executed, 176; Form, 432. 

Watercourses, near highway, obstructing, (O. 8), 410. 

Water-works, Campbelltown, 407. 

Weighing machines on roads, damaging, (O. 2), 297. 
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Weights and measures, 420; Clerk of Petty Sessions falsifying. &c.. copies or models 
of standard weights, &c., deposited with him, (O. 1), 420; failing, &c., to compare 
weights, &o., brought to him with such copies, &., on tender of 3d., (O. 2), 420; 
copies and models to be deposited with such clerks, (note v), 420: appropriation of 
fine, (note w). 420; person using illegal measares, (O. 3), 421; using unauthorized 
weights. (O. 4), 421; selling by heaped measure, (O. 5), 421; Justices to appoint 
Inspectors, (note x), 421 ; rs misoonducting himself, (O. 6) 421; person 
having possession of unjust weights, steelyards, &., (O. 7). 422; obstructing 
authorised examination, or refusing to produce his balances, (O. 8), 422; Justice 
or Inspector may enter shops and examine, (mote T), 421; forging, &c., stamp or 
mark, (0. 9), 422; selling any weight with forged stamp, &c., (0. 10), 422; Forms 
of informations, 520. 

Wharf. stealing froma, or from ships there, (O. 24). 289. 

Whitewashing, Justices’ order for, under Licensed Butchers’ Act, (note L), 54; (note 8), 
333 


Wife liable on summary convictions, 214; husband’s goods canuot be taken for her 
offence, 243 ; Judge’s order for protection of, 426 ; see “ Wives deserted."’ 

Will, forging, (O. 4), 125; stealing or destroying. or concealing, (O. 4), 287. 

Windmills. erection of. within 200 yards of highway, (O. 11), 412. 

Witness [indictable offences] refusing to be examined, to take oath, &c., (O. 1), 422; 
(summary convictions], (O. 2), 423; persons may be examined without subpena, 
(note x), 423; construction of statutes, (note a), 423. 

iaaa person summoned in inquiries under Police Regulation Act, not attending, &c., 
(O. 5). 75. 

Witness, (in summary convictions]. compelling attendance of, by summons, (a. 7), 196, 
223 ; deposition that a person is a material witness, 455; Form of summons, 
(G. 1), 455; to produce documents, (s. 8), 264; Form, 455: how served, (s. 7), 
196; warrant on disobedience, (s. 7), 196; Form, (G 2), 456: may be backed. 
Form, (K.); or warrant in the first instance, (s. 7), 196; Form, (G.3), 456: re- 
fusing to be examined, commitment, (s. 7), 196; Form, (Q. 4), 457; information 
to ground a summons or warrant against a witness not attending to gire 
evidence, (where the particular statute imposes a penalty for such neglect), in 
order to convict him, 457; conviction and commitment, 458 ; information for re- 
fusing to be examined on oath, 458; witness [in indictable offences]: compelling 
attendance of, by summons, (s. 16), 164, 190; Form. (L. 1), 434; how served, ‘s. 
16), 164; warrant on disobedience, (s. 16), 164; Form, (L. 2), 435: or warrant 
in the first instance, (s. 16), 164; Form, (L. 1 435; depositions of witnesses on 
examination, (8. 17), 165; Form, (M.), 437; where witness of weak intellect, 183 ; 
deposition may be read at trial if witness dead or ill, (s. 17), 165; depositions of 
witnesses for the prisoner, dead or ill, or unable to bear the expense of attendance, 
may be read, (s. 16), 263; (s. 13), 265; refusing to be examined, committal. (s. 
16), 164; Form, (L. 4). 436; refusing to enter into recognizances to give evidence, 
committal, (s. 20), 167; Form, (P. 1), 440; subsequent order to discharge him, 
(8. 20), 167; Form, (P. 2), 441. 

Wives (deserted), 424; where desertion, application to be made to Justice, (s. 1). 424: 
evidence of desertion, 427 ; order of maintenance, (s. 2), 424; seizure and sale of 
oftender’s goods, (s. 3), 424; evidence of marriage, (8. 4), 424; Quarter Sessions 
or two Justices may modify orders, 425; warrant of apprehension, 425; on service 
of summons, warrant may issue, or proceed ex parte, 425 ; recognizances to be en- 
tered into for fulfilment of order. 426; Judge’s order for protection of wife's pro- 
perty, 426; evidence of parties admissible, 427 ; wilfal desertion of children, 
Marea 427 ; Justices may appoint a receiver, 427 ; exposing for sale, (U. 

Women, forcible abduction of, (O. 1), 1; procuring defilement of, (O. 1), 428. 

Wood, or plantation of trees, setting fire toa, (O. 7), 21. 

Wood, stack of, setting fire to a, (O. 6), 20. 

Wood, dead, lying on occupied ground, stealing, (O. 14), 287. 

Wounding, see “ Assaults,” “ Attempts to Murder, xo.," “ Cattle," “Larceny.” 

Wreck, having possession of shipwrecked goods, (O. 12), 286; offering for sale ship- 
wrecked goods, (O. 18), 286; search warrant for such goods, (note B), 284 ; ta- 
for nation for search warrant, 430. 

Wreck, assaulting Justices in execution of duty as to, (O. 8), 27. 
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CATALOGUE 


OF 


Hooks and Stationery, 


CONSISTING OF TRE PRINCIPAL PUBLICATIONS OF THE LEADING BOOKSELLERS 
IN THE UNITED KINGDOM, INCLUDING— 


SCHOOL AND COLLEGE BOOKS, 


OF ALL KINDS; 


THE IRISH NATIONAL SCHOOL BODKS, 


TOGETHER WITH AN EXTENSIVE AND VALUABLE ASSORTMENT OF 


STATIONERY, 
SCHOOL REQUISITES, OF ALL KINDS; 
MAPS AND DIAGRAMS, ETC., ETC.; 


The whole forming the Largest and Most Valuable Collection of BOOKS AND 
STATIONERY in the Southern a esa Offered to the 
Public, at Very Reduced Prices, by 


T. MOORS, 


GEORGE STREET SOUTE, 
OPPOSITE ST. ANDREW'S CATHEDBAL. 


AA. 


PART 1.-SCHOOL SECTION. 


IPL LISS PIL IIA BO DAB 











Wholesale Purchasers treated on the most Liberal Terms. 








GF Country and Export Orders attended to with accuracy and despatch, under his 
own personal superintendence. 
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CATALOGUE OF BOOKS 
Misrellanenus Stationery. 


WRITING PAPER. 





scap, Wove Large Bank and Foreign Post 
— as Laid Blue Post Wove 

i Yellow do. a _Laid 

+» Wove Cream Laid Post 

„ Fine Brief Yellow wove do. 

j Ruled faint Post Paper, ruled 

ji »» Money columns Large Note Paper i 

j » for Invoices Cream Laid—Queen’s size 
Pot Paper, Laid and Wove * — Albert do. 
Fine Bath Post 


es A great variety of NOTE and LETTER PAPER always on Sale. 
ENVELOPES, various sorts and prices. d 
Ditto, in Fancy Boxes. 


MOURNING PAPERS AND ENVELOPES. 
emm ITALIAN BORDER. 
QUES NARROW BORDER. 


SENN MIDDLE BORDER. 
ee 


WRITING DEMY, MEDIUM, and ROYAL:—BLUE WOVE and LAID. 
FANCY PAPER. 

COLORED SURFACE PAPER, for Posters. 
ENAMELLED AND SURFACED PAPER, various colours. 
MARBLE PAPER. 

DRAWING PAPER. 

LONDON DRAWING BOARDS. 

COLORED PRINTING PAPER. 

TISSUE PAPER, various colors. 














MILL BOARDS. 
BRISTOL BOARDS. 
PERFORATED CARD BOARDS. 


PRINTING CARDS. 


PRINTING PAPER. 
Demy, Double Demy, Double Crown, Royal,—various weights and prices. 


es 


PRINTING INK. 
Various Colors and Prices, made up in convenient packages. 
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WRAPPING PAPER. : 
Crown, Lumber Hand, Bagos aay fad Hand, Imperial, Double Imperial, Brown, Small 
He and all Papers suitable for Drapers, Grocers, Ironmongers, &c. ;—various weights 
and prices. 


ACCOUNT BOOKS. 


Ledgers, Journals, Day Books, Cash Books, Invoice Books, Letter Books, Pocket Ledgers, 
Waste Books, Minute Books, Guard Books, for posting Letters ; Invoices, &o. A 
great variety of small Account Books, cheap description, suitable for Butchers, Bakers, 
and Shopkeepers, to keep small accounts. 


FANCY STATIONERY, 
From the celebrated House De Lu Rue & Co., London, 
Consisting of Albums, Portfolios, Wedding and Invitation Cards, Port-monnaies ; -Ad- 
dress s, plain, figured, and enamelled; Metallic Memorandum Books, Fancy 
Wafers and Sealing Wax, &. 


MOORE'S CELEBRATED STEEL PENS, 


Made of the best materials, manufactured in England expressly for this market. The 
sale of these Pens is enormons, particularly the School and Commercial Pen. 
The other celebrated Makers always on sale—Gillott, Mitchell, Hart, Nibs, and 
Magnum Bonum. Mitchell’s celebrated N. and S. Pens. 


SCHOOL REQUISITES OF ALL KINDS. 
BLACK BOARDS, &o., for Schools. 
SCHOOL ROOM MAPS, Mounted and Varnished. 


PARCHMENT OF VARIOUS SIZES. 
BOOKBINDING, in all its Branches, neatly executed. 


MISCELLANEOUS. 


Cyphering Books. Copy Books, with and without head lines. 
Books ruled for Book-keeping. 
Slates, Slate Pencils, Quills, and Quill Pens. 
Quill Pens in portable Boxes—Maguire’s. 
Quill Ni illott’s, and other Makers. 
Moore’s Commercial Steel and School Pens. Paper Knives. 
Ink Stands in Glass, Pewter, Papier Maché, Bronze, and Ebony. 
Fountain Ink Stands, very handsome. 
Best red, black, and fancy Sealing Wax. Wafers. . 
Playing Cards, plain, coloured, and gold backs. 
Copying Ink. Black, red, and blue Writing Fluid. 
Ink Powders, black and red. 
Card Casea. Ebony Rulers. : 
Copy Slips, various hands. Blotting Pads and Portfolios. 
Best Bottle and Patent India Rubber. Reeve’s and Rowney’s best Colors, 
Artists’ Materials. Bankers’ and Bill Cases. 
Camel-hair Brushes. Portfolios. India Rubber Bands. Toothpicks. 
Boxwood Scales. Ivory ditto. Gunter’s ditto. 
Parallel Rulers. Letter Cli Bill Files. Spring Binders. 
Taper Stands. Silver Pencil Gases. Mathematical Instruments. 
Seals, different devices. Ditto block ditto. 
Rowney’s Drawing Pencils. 
poe patent — intod nee ee 

erry’s patent Propelling and Wi wing Pencil. 

, —— &c., ko., &o. 
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GELLATELY’S BRITISH SCHOOL COPY BOOKS, 
With Head Lines set, manufactured of the best paper, 6d. each. 


The usual allowance to Schools. 
No. 1.—Initiatory Lessons. 
2.—Combination of Words. 


3.—Large Text Lines. 

4.—Large and Half Text Lines. 

5.—Half Text Lines. 

6.—Half Text and Small, alternately. 

7.—Initiatory Lessons, small hand. 

8.— Smal] Hand Lines. 

9.—Initiatory Lessons, Ladies’ current hand. 
10.—Ladies’ Current Hand. 
11.—Gentlemen's Commercial Hand. , 
12. —Ornamental Alphabets. 
13.—Large, Half, and Small, slternately. 


SWAN'S COPY BOOKS, 
With Head Lines set, post, 6d. each. The usual allowance to Schools. 


' MOORE'S MODEL COPY BOOKS, 
Manufactured expressly to order, of the best paper. The usual allowance to Schools. 


COLLIN’S SUPERIOR HEAD-LINE COPY BOOKS, 
Post size, superior paper, 6d. each, with a very liberal allowance to Schools. 








No. 1.—Initiatory Lessons No. 6.—Half Text with Capitals 
2.—Combination of Letters 7.— Half Text and S Hand 
3.—Combination of Words 8.— Small Hand with Capital 
4.—Text with Capitals 9.—Text, Half Text, & Small Hand 
5.—Text and Half Text 10.—Angulsr and Ladies’ Hand 


A Short and Certain road to a GOOD HAND WRITING: ag series of 12 Copy 
Books, gradually advancing from the simple Stroke to a superior Small Hand, for the 
use of Schools, Private Familys, and Self-instraction. 

E The above Copy Books are in use in the Model School, Fort-street, and the 
National School, and are strongly recommended by the Inspector and Superintendent, 
W. Wilkins, Esq., and T. Harris, Esq., Head Master, Fort-street. 


ENGLISH PERIODICALS. 
The following Periodicals received by every Mail Packet from England :— 


Illustrated London News Juvenile Missionary Magazine 
Dlustrated Times Bible Class Magazine 
Illustrated News of the World Christian Penny Magazine 
Panch Sunday at Home 
The Builder Leisure Hour 
Family Herald Town Talk (new periodical) 
London Journal MeMillan’s Magazine 
Revnolds’s Miscellany Atlantis 
Poe ee — ——— Review 

in University Magazine Yornhi ine 
The Rambler — The oa 
Good Words Once a Week 
Ladies’ Fashion Book All the Year Round 
Gentlemen’s Fashion Book Papers for the Schoolmaster 
Cassell’s Paper Vopular Lecturer 
National Magazine The School and the Teacher 
Ladies’ Treasury Teacher's Offering 
Musical Times Educational Record 
Atheneum The Educator. 


Mother's Friend 
GP Subscribers received for the above Periodicals, or any other Magazine published. 
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DEPOT FOR THE SALE 


Zrish Wationl School Books, 


MAPS, ée., Xe. 





J. MOORE, 
GENT for the sale of these really useful and popular School Books, is now in a posi- 


tion to Soh iow Schools and otlar Educutional Establishments, in any quantity, at 
greatly redu 


IRISH NATIONAL SCHOOL BOOKS. 








s. d. d. 
First Book of Lessons .......... O 14 | Arithmetic in Theory and Pratico 1 2 
Second ditto . . O 6 | Book-keeping ..........0..0000. O 7 
Sequel to the Second ‘Book, ‘No.1.. 0 6 | Key toditto....... 0 7 
Sequel to the Second Book, No.2.. 0 6 pune of Geographical Knowledge 1 6 
Third Book of Lessons.......... O 10 A Compendium of ditto .. .. O 6 
Fourth ditto ....... . 1 0 ae T, EE E O- 6 
ap lement to Fourth Book . 1 0 | Mensuration.. is teacsses. 09 
Book of Lessons ( Boys) . 1 0 | Appendix to ditto . 0 7 
Reading Book for Girls.. 1 0 | Seriptare Lessons (0.1), N No. 'i. . O 7 
Biographical Sketches of British Ditto ditto, No. II.. —97 
Poets . 1 0 | Ditto (N.T.), No. . ......:.: 0 7 
Selections from the British Poets Ditto ditto, No. Il............... 0 7 
vol. 1... — 1 3 | ————— 0 3 
Ditto ditto, vol. 2.. 1 3 Lessons on the Truth of Christianity 0 6 
Introduction to the Art of of Reading O 9 ! Treatise on Needlework ..........2 6 
English Grammar.. TE 9 6 | ScHooL TABLETS. 
Key to ditto .. seagescecess O 2 | Ready Lessons, 33 in the aet ...... 2 0 
First Arithmetic . secccesccsseees O 6 ! Arithmetic Tablets, 50 in the set .. 3 0 
Key to ditto 1... s.es cccsreccecs 06 | 
Agricultural Class ............-. O 10 | Farm Account Book.............. 1 6 


A liberal Discount allowed to Schools, and Country Stores. 
PROFESSOR eae SCHOOL BOOKS, 


Sallivan’s Spelling Book — 
F An Attempt to Sim plify English Grammar 
* Aiea to Geography and History. 
” raphy Gnerali 
— Eng ish Dictionary 
Dictionary of Dervvations 
Literary Class Book 


99 
2? 
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WORES ON GENERAL EDUCATION, 


FOR THE USE OF TEACHERS AWD SCHOOLS. 


Dunn's Principles of Teaching 
Daw's ive Hints 
Young’s Infant School Manual 
Carrie on Infant School Management 
Adams’ Word Expositor 
Bion’s Exercise in False Spelling 
Stowe’s Training 8 
— A — 
Gill's Text or Schoo. 
Cassell's Popular Educator. 
Murray’s English Grammar 
» Exercises for ditto 
» Abridgement of ditto 
Lennie’s English Grammar 
Aller & Cxowail Grammar for Beginners 
en & wall’s i 
* Large ditto 
” Young Composer 
* Key to ditto 
Willy’s Grammar, by Mrs. Marcet 
Mary's ditto, by Mrs. Marcet 
Game of ditto i 
Cobbett’s Grammar 
Turner’s ditto 
Sullivan's Grammar Simplified 
McLeod's ditto 
Mrs. leash ditto 
Steppin e to Grammar 
Gremmetical Omnibus 
Miss Corner’s Play Grammar 
Jrish National School Grammar 
Latham's English Grammar 
Introduction to Grammar, (Chambers) 
Grammar and Composition 
Morell’s Grammar 
» Analysis of Sentences 


»  Psyoology 
5 — 
Wheatly’s ditto 


Latham’s Hand-book of the English Lan- 


Craik’s Outlines of the Engish Language 
Trench's Past and Present 
Cornwall and Fitch’s Arithmetic 
Colensoe’s ditto 
Key to ditto 
Thomson's ditto 
Walkingame’s ditto, by Birkin 
Key to ditto 
Smith 


70 99 

” ” Crosby 
Lake's Object Lessons 
Pestalozzian ditto 
All About It, a Work on Object Lessons. 
Conduct Book, for Girls Schools 
Morrison's Book-keeping 
Tate's Book-keeping 

» Popular Astronomy 


Tate’s — and Geometry 


» Dynamics 
Kan on — of the Globes 
ownes’ i 
Johnson's —— of Common Life 
Lardner’s Natural Philosophy, 4 vols. 
McGawley’s Natural Philosophy 
First Book of Natural Philosophy, by Com- 
stock and Doblyn 

Child’s Guide to Knowledge 
Butler's ditto 
Poris Guide to Science 
Blair’s Preceptor 
Kenny's Why and Because 
Webster's English Dictionary 
Walker’s ditto 
Johnson’s ditto 
Knowlee’s ditto 
Keid’s ditto 
——— ditto 

ivan’s ditto 

» Dictionary of Derivations 

» Spelling k Superseded 
Historical Questions, by Richard M angnall 

New Edition, revieed by J. Guy 

Little Arthur’s His of England 
Corner's Historical Li 


GLEI@’S SCHOOL SERIES. 


Pinnock's Catechism of Music 

History of England 
Bible & Gospel Historr 
History of Greece 


History of Rome 


99 99 
p 99 
+? Lad 
9? 99 
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McCulloch's Series of School Books :— Goldsmith's Geography, by Kenny 


First Reading Book W. Hughes's Manual of Geography 
Second ditto E. Hughes's Physical ditto 
Third ditto Stewart's Geography 
A Series of Lessons in prose and verse +| Butlers’s phy 
A Course of Elemen Reading in Soi- | Guy's, John, ditto 
ence and Literature, illustra », Joseph, ditto 


Marray’s Introduction to the English | Sullivan's Introduction to ditto 


er » Geography Generalized 
Murray's Reader Stepping Stone to Geo phy 
Ewing’s Elocution Pinnock’s Catechism of Geograph 
Specimens of — Poetry, for the use | The Child’s First Geography, by Hughes, 
of the Charter-house School (Glieg’s Series) 


Btep by Step; or, First Lessons for Chil- | Manual of Geography, by Hughes, (Gleig’s 
ren. Printed on very large type Series 
Early Lessons, or Second Part Anderson's Geography 
Frames for ditto, to hang up in the Nur- | Chambers’ Geographical Primer 
sery or School -room _» Geography 
Stepping-stone to Knowledge (Longman) | Blair's Atlas 


i to Geography, ditto Johnson's ditto 
5 to English mmar, do, Nelsan’s ditto 
to Musio, ditto Dower's ditto 


Guy’s Catechism of General Knowledge 


College ditto 
»» Stepping-stone to Grammar 


Findlay’s ditta 


— 








» Mother's First Catechism Chambers’ ditta 

— »» Second ditto Butler's Ancient Atlas 
Blair’s First or Mother’s Catechism Australian Atlas 

»» Second ditto ditto oe Atlas 

» Third ditto ditto Dr. Morgan’s Arithmetio 
OCuampges’ Works (English Section) Hind’s ditto 
Illustrated Spelling- Introduction to ditto, Chambers 
Carpenter’s ditto Arithmetic Advanced, ditto 

* ditto, by Dr. Young Ross's Exercises in Mental Arithmetio 

Fenning’s ditto Scott and Davidson's ditto 
Mavor’s ditto First Arithmetic, (Irish National School) 
Vyse's ditto Arithmetic in Theory and Practice, (ditto) 
Guy's British ditto Ingram’s ditto 

» Analytical ditto Gray's ditto 
Tegg’s First Book Voster’s ditto 
Moore's Reading Made Easy Crossley & Martin's Intellectual Calculator 
Primers, ali kinds, in great variety A Manual of Arithmetic, (Gleig’s Series) 
Goldsmith's Geography, by Hughes Cornwell’s Geography 

* 3 Wright 
HISTORY. 


Smith's History of Greece, — by William Smith, L.L.D. 
Hume’s History of England, abridged for the use of Students 
Lingard’s History of England; abridged for the use of Schools 
Gibbon’s Decline and Fall of the Roman Empire, abridged for the use of Studeuta, by 
Williám Smith, L.L.D. 
History of Roman Literature, by Sir T. N. Talfourd, &o. 
» of the Roman Republio, by Arnold, &o. 
» of the Roman Empire, by ditto 
»» of the Decline and Fall, by ditto 
Keigntley’s, History of England 


” ” France 

99 9? Germany 
Pinnock’s Goldsmith’s History of England 

” ” ” Greece 


39 99 99 Rome 
Fridet’s Ancient History. 
ji Modern ditto 
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GORNER’S HISTORICAL LIBRARY, 


COMPRISING THE COMPLETE HISTORY OF EVERY NATION IN BUROPS. 


Tue History or Fraxce—From the earliest periods to the-year 1842. New edition. 
Embellished with three elegant plates, beautifully engraven on steel, from original 
designs ; and also an accurate Map of the Country. 3s., cloth, lettered. 

History or Spain Anp Portuegar—From the earliest periods to the year 1843. With 
three elegant Historical Engravings on steel, and a Map of the Peninsula. 3s., cloth, 
lettered. - 

History or Excuawp asp WaLes—From the earliest periods to the year 1843. With 
ave elegant Historical Engravings on steel, and a fis of the Country. 4s., cloth, 
et . 

Ditto, with Questions, 5s. 

History or ScorTLAND—From the earliest periods to the year 1842. With three elegant 
Engravings on steel, and a Map of the Country. 3s., cloth, lettered. 

History or ÍrRELAND—From the earliest periods to the year 1841. With three elegant 
Eugravings on steel, and a Map of the Island. 3s., cloth, lettered. 

History or Norway, Denuaer, anp Swepex—From the earliest periods to the year 
1841. With two beautiful Plates on Steel, and an accurate Map of the N 
Nations. 3s., cloth, lettered. : 

History oF Germany, AND THE German Exprre—From the earliest periods to the gar 
1841. With three elegant Historical Plates, engravon on steel, and a Map of Ger- 
many. 4s., cloth, lettered. 

History or Turkey anp Tas Orroman Eurre: Including Syria, and Palestine, or the 
Holy Land—From the earliest periods to the year 1841. With three beautiful Histo- 
risal Illustrations, engraven on steel, and a Map of the Empire. 4s., cloth, lettered. 

History or Pouaxp anv Russta—From the earliest periods to the year 1842, With 

beautifal Historical Engravings, on steel, and a Map of the Empire. 4s, 
cloth, lettered. 

History oF ITALY AnD SWITZERLAND —From the earliest periods to the 1842. 
With three beautifal Historicrl Illustrations, engraven on steel, and a Map of the 
Country. 4s., cloth, lettered. 

Tas History or Rome—From accepted English and Foreign authorities, as Macpherson’s 
Annals of Commerce, Keightley’s Roman History, Smith’s and Adam’s Greek and 
Roman Antiquities, Dr. Arnold, Niebuhr, &c. ith Questions to each chapter, a 
Chronological Table, and a Map of the Roman Empire. 4s., bound in cloth, lettered. 
Eighth thousand. 

“ Miss Corner’s History of Rome will assuredly cre long supersede all the Roman Histories at pre- 
gent used in schools. it is well written, and the historical facts elicited by the learned labours of 
Niebuhr, Arnold, &c., are made to take the place of the fabulous accounts which have hitherto 

current as authentic history; at the same time, the popular early legends are not omitted, 
ut their doubtful nature pointed out.”— Westminster Review. 

“ An excellent feature in this History is the continual effort to open out to the young reader the 


household life and social customs of the Romans, for without this, ancient history can have no 

reality for children.”— Educational Times. — 

Ax Acougate History or Graeece—From accepted authorities, English and Foreign ; 
as Grote’s and Chambers’s Histories of Greece, Smith's Greek and Roman Antiquities, 
Thirlwall and Wordsworth's Greece, Smith’s Mythology and Biography, Annals of 
Commerce, Library of Useful Knowledge, &o. ith Ginestions to each Chapter, s 
Chronological Table, Index, and a colored Map of the Greek States. Price 3a. 6d., 
in cloth, lettered. 

“ We have not met with any History of Greece that contains, within the same compass, so large 
en amount of interesting and valuable information. Miss Corner writes concisely, perspicuously, 
end sensibly.”— Wesleyan Banner. 

“ A concise History of Greece, well adapted for echools."— Cambridge Independent Press. 

“ This is a very excellent compendium of Grecian History, and such are the merits of the Work, 
that we shall not be surprised at its becoming a popular educational book.”—The British Mother's 

agazine. i 

“ Remarkably clear in its arran ent, while the simple and easy style in which it is written 

uliarly fits it for popular use; it displays much carcful research on the part of its author.”— 
lishwoman's Magazine. 

“ Mias Corner has the art of writing so asto be understood by youthful readers °— Lendon 
— Journal. 

“ By far the best introductory School History of Greece we have ever seen."—The British Bunner. 

“ A combination of simplicity of narrative with comprehonsiycenese of detail, admirably adapted 
for the use of the school-room.”— Douglas Jerrold’s Weekly News. 
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“ With feminine delicacy, Miss Corner omits what should be omitted, giving meanwhile a narra- 


tive of the broad character and foatures that mark the progress of a nation.”—Ezpress, Evening 


per. 

“ The results of the best modern scholarship are here given.” — Leader. 

“ Miss Corner’s Histories roquire no commendation of ours to bring them into notice. This 
Volume, her History of Greecé,is given with great clearness and fluency; the fabulous tales which . 
disfigure so many profeasedly authentic histories of the Greeks are discarded. We cordially re- 

this work for the school-room or family circle.”— Gospel Herald. 


CHAMBERS’ BOOKS. 

Infant Treatment under Two Years of Age. Price 1s. 6d. 

Infant Education from Two to Six Years of Age.—This volume is addressed to the Con- 
ductors of Narseries and Infant Schools. It lays down panels of Training, and 
conveys many of the lessons and rules of conduct which may be impressed on the 
mind in early childhood. Price 2s. 6d. 


First Book of Reading: adapted to the intelligence of Children under six years of age. 

Second Book of Reading. 

Simple Lessons in Read ng. 

Lesson Book of Common Things aud Ordinary Conduct. — This small volame communi- 
cates ideas of practical utility, both in regard to the economy of person and of life. 

Moral Class Book. 

English Composition, Introduction to. 

Introduction to English Grammar. New Edition. 

English Grammar and Composition. New Edition. 

Etymology, Exercises on.— This volume presents distinct vocabalaries of words from the 
Saxon, Latin, and Greek, with appropriate examples and exercises. 

Elocution, Principles of 

English Language and Literature, History of the. 


First Drawing-Book.—A new and much improved edition. This Primer, which consists 
of furty-four different subjects, begins with simple lessons in perpendicular and hori- 
zontal lines. ` : 

Second Drawing-Book. 

Drawing-Books.—Consisting of a Series of Progressive Lessons in Drawing and Per- 
spective, with General Instructions. The Series is completed in Eighteen Books, as 








ollows :— 
1. Elementary Lessons 8. Full Figures 13. Buildings and Vegetation 
2 Design 9. Animals 14, Various kinds of Trees 
8. Flowers 10. Animals in Groups 15. Landscape Scenery 
4. Heads in Outline 11. Perspective, Principles of 16. Landacapes, with Figures, &c. 
6. Heads shaded 12. Simple Lessons in Perspec-| 17. Shipping—Marine Views 
6. Hands and Feet tive, Buildings, &c. 18. Lan pes, Tinted. 


7. Limbs and Parts of Figures 


—Price 23. each. 
Drawing Books— Edited by Robert Scott Burn. 
Mechanical Drawing, in Three Books.—Suitable as an introduction to the study of 
Practical Mechanics. Price 2s. each. 


GEOGRAPHY. 

Primer Atlas.—This small Atlas consists of Nine Quarto Maps—the two Hemispheres. 
Europe, the British: Islands, Asia, Palestine, Africa, North America, and South 
America. Intended for the use of beginners. 

School Atlas.—Consisting of Thirty-four Quarto Maps, illustrative of Modern and An- 
cient Geography, from the latest authorities. The Maps are coloured in outline, and 
accompanied with a copious Index. 

Small School and Family Maps.—Prepared for W. and R. Chambers, by W. and A. K. 
Johnston. Mounted and Varnished. 





Globes.—Prepared for W. and R. Chambera, by W. and A. K. Johnston. 
blag is Primer.— Designed as a companion to the School-room Maps and Primer 
tlas, 
Geography, General Treatise on —This Treatise is designed more particularly as a Text- 
book to the School Atlas of this Course. 
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HISTORY, &c. 

Ancient History.—From the earliest times concerning which we have any authentic 
record to the foundation of the Grecian States. 

Greece, History of Ancient.—A new Work, incorporating. the Results of the latest 
researches. 

Rome, History of. 

British Empire, History of the. 

Biography, Exemplary and Instructive. 


ARITHMETIC ann MATHEMATICS. 

Introduction to Arithmetic. Price 1s. 3d. 

— Theoretical and Praotioal; with Exercises on the Decimal Coinage. 

ice 2s. 

Key to Arithmetic. Price 2s. 6d. 

Book-keeping by Single and Double Entry. Price 2s. 6d. 

Book-keeping y og Entry. Price 1s. 3d. 

——_——- —— Set of Ruled Foolscap Paper Books, adapted to Single Entry, in Two 

Books, paper covers. Price 1s. 9d. 

— — — — — adapted to Double Entry, in Two Books, paper 

covers. Price 1s. 9d. 

Algebra, Theoretical and Practical. Price 4s. 

Key to Algebra. Price 3s. 

Plane Geometry. Price 3s. 

Key to Plane etry.— Forming a Key to the Exercisesin Plane Geometry, and may 
be used as a Sequel to the ordinary course of study contained in the Elements of 
Euclid. Price 2s. : 

Solid and Spherical Geometry and Conic Sections. Price 2s. 6d 

Practical Mathematics. New edition. Price 8s. 

Key to — REET New — — Solutions of all the Exercis.: 

ven in the reatise. Price 5s, 6d. 

usiometical Tables, Price Sa. êd. 

SCIENCE. 

Rudiments of Knowledge. Price 1s. 

Sciences, Introduction to the. Price ls. 3d. . 

Natural Philosophy.—Vol. I., containing Matter and Motion ; Mechanics ; Hydrostatics, 
&c. ; Acoustics.—Vol. IL, containing Optics; Astronomy; Electricity ; Meteorolog vy . 
Price of each Volume, 3s. 6d. 

The latter may also be had as separate Treatises, at the following prices : 








1. Matter and Motion, Laws of 1s. Od. | 5. Optics . ls. 3d. 
2. Mechanics .. .. .. .. Is. 3d. | 6. Astronomy .. .. .. .. Is. 3d. 
3. Hydrostatics.. .. .. .. 1s. Od. | 7. Electricity ..  .. 2. .. Is 3L 
4. Acoustics .. .. .. .. is. 3d. | 8. Meteorology... .. ..  .. Is. Sd. 
Illustrated by Wood Engravings. 

Chemistry. Price 3s. 6d. Animal Physiology. Price 2s. 
Geology. Price 3s. | Vegetable Physiology. Price 2s. 
Zoology. Price 4s. 6d. Political Economy. Price 2s. 6d. 


LATIN. 
Caampegs’ Latin Sertes.—lllustrated “oo English Notes and Preface :— 
ust — = 


Ruddiman’s Rudiments of the Latin — ie .. 2s. 6d. 

Tongue .. .. .. .. .. Is. 3d | Quintus Cartius.. .. .. .. 4s. 6d. 
Phedrus’s Fables .. .. .. 2s. Od. | Ovid .. .. as we we .. $s. 6d. 
Nepos.. .. .. «.- .. «. 38. Od. | Horace .. .. .. 5. «. 4s. 6d. 
Cesar.. . .. 38. Od. 


Virgil. New Edition.—Vol. I., containing the Bucolics and First Six Books of the 
ZEneid. 48. 6d. 
es New Edition.—Vol. II., containing the Last Six Books of the .Eneid, and 
Georgicus ; with a copious “ Index Nominum et Rerum." 4s. 6d. 
Livy. 4s. 6d. Cicero. 4s 6d. 
Latın Dictionary, Latin and English, bound. 11s. 
* i Latin-English Part. New Edition. 6s. 
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GERMAN. 
OHAMBERS’ GERMAN mene ited OT De Aue, German Master in the High School, 
burgh —_— 
First German Reading Book .. 2s. 6d. | Phrase Book, English-German.. 2s. 6d. 
Second German Reading Book.. 3s. 6d. | German Dictionary, German and 
German Grammar, Elementary 2s. 6d. English, bound .. .. ., 12s. Od. 
P j Advanced .. 4s. Od. 
MUSIC. 
Manual of Music. By Joseph Gostick. Price 3s. 6d. 
MISCELLANEOUS. 


New and 


tly improved Edition of Chambers’ Information for the People,—each 


subject having been carefully revised, and brought up to the latest Discoveries and 
Improvements in Science and Art, and embellished by many new Wood Engravings in 


the best style. 
Chambers’ Reposi 


In 12 vols., fancy boards. 16s. 


In 2 vols. royal 8vo., cloth, at 20s. , 
tory of Instructive and Amusing Tracts.—This Illustrated Work re- 
sembles in some ip gig the Miscellany of Tracts published a few years i 
at a higher, though not less popular tone, and will sati 
requirements of the day in regard to lite 
compositions, prepared expressly for the work by P ular and 
Volume is illustrated with Wood Engravings, an 


aiming 
, it is ho the new 
elegance, —the papers being original 
as a nea — Title-page. 


Each volume is complete in itse 


Chambers’ Papers for the People. In 12 vols., at 2s. each, fancy boards. Also, 6 vols., 


cloth, at 3s. 6d. each. 
riters in all de 


Chambers’ Cyclopedia of English Literature.—A Critical and Biographical pry eed 


English 


partments of Literature: Illustrated by Specimens 


Writings. 2 vols. royal Svo., cloth lettered. Price 17s. 
Chambers’ Miscellany of Useful and ena d Tracts. 20 vols., at 1s. 3d. each, in 


fancy boards ; or 10 vols., at 2s. 6d. each, clot 


boards. 





FRENCH, ITALIAN, GERMAN, &o. 


Hamel’s French Grammar 
* Exercises to ditto 
Levizac’s French Grammar 
Doisy’s ditto 
Cassell’s ditto 
Hall's First French Course ; 
Ahn’s ditto ditto Key to ditto 
Second ditto Key to ditto 
Ollendorff's Method of Learning French 
Key to ditto 
Kenny’s French Phrase Book 
Perriu’s French Spelling Book 
» ditto Conversation 
» ditto Fables 
Arnold's First French Book 
Key to ditto 
Arnold's Handbook of French Vocabulary 
Suarrenne’s French Primer 
i French & English Pronouncing 
Dictionary 
» ditto ditto Abridged 
Meadows’ French & English Pronouncing 
Dictionary 
James's ditto ditto 
Nugent’s Pocket ditto ditto 
Wanoetrocht’s Telemaque 
Recueil Choise 
Voltaire’s Charles XII. 


Chambaud’s French Fables 
Dr. Porquet’s French Grammar 
Ollendorff’s Method of Learning Italian 
Key to ditto 
Veneroni’s Italian Grammar 
one ditto 
oe ia’s Italian and English Dictionary 
Meadows’ ditto ditto 
German Grammar, by Bernay 
Ollendorff’'s Method of Learning German, 

2 Parts 

j Key to ditto 
Arnold’s First German Book 

F Second ditto 


) 

Second ditto ditto ditto 
German Grammar, ditto ditto 
German & English Dictionary 
Baron Foque’s Works 
Elewell's German Dictionary 
Polyglot Marine ditto 
Meadows’ Spanish Grammar 

j Spanish and English Dictionary 
Elwe’s ditto ditto ditto 
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LATIN. 


Eton Latin Grammar, by Edwards 
Ditto ditto, by Smyth 


Valpy’s Latin Grammar 

Kennedy’s ditto 

MeGowan’s Latin Lessons, lst Part 
” ” 99 2ud Part 

Jacobs Latin Reader 


Indactive Latin Course, by Rev. W. S. B. 
Smith, B. A. 

Key to ditto 

Ruddiman’s Rudiments of the 
Tongue, by Hunter 

Radiments of the Latin Language 

Ahn’s First Latin Course 

Key to ditto 

Ahn’s Second ditto 

Key to ditto 

Mair’s Introduction to Latin Syntax 

Eton Latin Accidence, by Edwards 


Latin 


j Lyrics, by Edwards. 
Edwards’ Sententiæ Selectes 
_Key to ditto 
Edwards’ Delectus 


Valpy’s ditto, by White 
is „» by Monteith 
Bland’s Hexameters and Pentameters 


Ellis’s Latin Exercises 
a to ditto 
Collectanes Latins Minora, Edited by 


Milner 
Anthon’s Cesar’s Commentaries 
» Cicero’s Orations 
»» Horace. 
» Sallust 
» Virgil's Æneid 
Eclogues and Georgics 


Beza’s Latin Testament 
Christison’s Cæsar 
Dymock's Cæsar 
Hunter's Sallust 

» Virgil 

» Horace 

» Livy 
Freund’s* Gorace 

» — Virgil 

Eutropius 
Ferguson's Ovid 
Ovid's Fasti 
Stewart’s Cornelius Nepos 
Edwards’ Virgil 
Livy’s Works, complete, 6 vols 
Cicero's ditto, ditto, 10 vols. 
Ovid's ditto, ditto, 3 vols. 
Plautus's ditto, ditto, 4 vols. 
Cæsar (Oxford Classics) 
Cicero de Officiis, ditto 
Cornelius Nepos, ditto 
Horatius, ditto 
Juvenal et Persius, ditto 
Lucretius, ditto 
Sallustius, ditto 
Virgilius, ditto 
Tacitus, ditto 
Ainsworth's Latin Dictionary, by Dunca 


53 o», » by Dymor 
Yonge’s Latin Dietionary 
Smith's ditto 
A s for Sohools 
Riddle’s ditto 
Andrews’ ditto 


ARNOLD'S LATIN BOOKS. 


Arnold's Henry’s First Latin Book 
99 ye Second 99 

First Verse Book 

Companion to ditto 

Historis Antique Epitome 


Ec] Historicee 
Hand-book of Roman Antiquities 
Practical Introduction to Latin Verse Com 
position 
Longer Latin Exercises 
——— Materials for Translation int. 
in 





GREEE. 


Practical Introduction to Latin Prose Com- 
position, Part I. 

Practical Introduction to ditto, Part II. 

Eton Greek Grammar, by Smith 

Ditto ditto by Bosworth 

New ditto by Routledge 

Wordsworth's ditto 

Valpv's ditto 


Buttman’s ditto 

Valpy’s Greek Delectics 
Edwards’ ditto 
Wright's Helenica 
Greek Extracts 
Beatson’s Greek Iambics 
Biblia Graeva 


Greek Testament, by Duncan > 
Ditto ditto by Dakin 
Ditto ditto by Valpy 
Anthon’s Homer's Iliad 

‘4 Greek Prosody 

‘ Xenophon's Anabasis 
Æsohylus, Oxford Classics 
Aristophanes 
Aristotle's Ethica 
Euripides, 3 vols. 

js Six Tragedivs 
Herodotus, 2 vols. 
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GREEK, Continued. 


Homer’s lliad | Eures Puays, separate, with English 
» _ Odyssea Notes— : 
Sophocles Hecuba 
Thucydides Medea 
Aristotle’s Works, complete, 16 vols. Phonon issee 
Platonis Opera, 8 vols. Orestes 
Sorsocuss’ PLAYS, separate, with English Alcestes 
Notes— ARISTOTLE'S Poetics 
Œdipus Tyrannus s Politics 
Œdipus Coloneus j Rhetoric 
Antigone * Logie 
Trachinæ m Ethics 
Philoctetes Damii Greek Lexicon to Homer & Pindar 
Ajax Donnegan’s Greek Lexicon 
Electra Wright's ditto 


Liddle & Scott's ditto 
Hesrew BIBLE. 





ARNOLD'S GREEK BOOKS. 


The First Greek Book Practical Greek Prose Composition, Part IT. 
Second ditto Greek Construing 
Third ditto Elementary Greek Grammar 
Fourth ditto Greek Synonyms 


Practical Introduction to Greek Accidence | Homer, for Beginners 
» Greek Prose Composition, Part]. | Thucydides, Book First 





SHEETS FOR TEACHING OBJECT LESSONS. 
Various kinds, illustrative of Natural History, Geology, Animal, and Vegetable 
Kingdoms ; Science, Common Things, Natural Philosophy: Astronomy, Zoology, &c., 
Èc., &., 


SCHOOL REQUISITES, OF -ALL KINDS, 


HULLAH’S SYSTEM OF TEAOHING SINGING. 
Hullah’s Manual 
ae ——— Parts I. & IT. 2* 
arger Sheets, containing the Figures in both parts, in a series of 52 large sheets 
to hang up in School or Lecture Room where the system is taught. e 


ABACUS, or Numerical Frame, for Schools. 
BLACK BOARDS, for Schools. 


MUSIC PRECEPTORS. 

Hamilton’s Pianoforte Preceptors 
Jousses’s ditto 
Czerny’s 10 Excercises 

$i Velocity 
Concertina Preceptor 
Flute ditto 
Violin aitto 
Accordeon ditto 
Singing ditto 
&e., &e., &o. 








MUSIC. 


A large supply always on hand. New Music received : 
ànd Musical ——— 6d. each piece ; double ——— month. Musical Bonquet 


MOORE’S CATALOGUE 


TERRESTRIAL AND CELESTIAL GLOBES. 
Globes on stands, a supply always on hand, various sizes and prices. 


MAPS. 


United States, 5 ft. 8 inx 4 ft. 4in... C. 


School-room Maps, colored and mounted on canvas and rollers. 
£ 
The World, 6 ft. 8 in. x 3ft Sin.  .. * * F oe | 
Europe, 5 ft. 8 in. x 4 ft. 4 in.. a — ‘a P . 0 
Asia, 5 ft. 8 in. I4 ft. éin .. ie we * és .. 0 
Africa, 4 ft. 4 in. x 5 ft. 8 in... * * * os . 0 
America, 4 ft. 4 in. x 5 ft. 8 in. SA a ae F .. 0 
British Isles, 4 ft. 4 in. x 5 ft. 8 in. R .. 0 
Geological Map of British Isles, 4 ft. 4in. x 5 ft. 8in ae .. l 
England, 4 ft. 4 in. x 5 ft. 8 in. * ee ee oe .. 0 
Scotland, 4 ft. 4 in. x 5 ft. 8 in. oe * ot aie . 0 
Ireland, 4 ft. 4 in. x 5 ft. 8 in. * * * ud . 0 
Pacific Ocean, 5 ft. Sin. x4ft.4in. .. lo. * * . 0 
lndia, 4 ft. 4 in. x 5 ft. 8 in. ua oe we — . 0 
Australia, 5 ft. 8 in. x 4 ft. 4 in. qd . 0 
* ee . 0 
Canada, 5 ft. 8 in. x 4 ft. 4 in. Ga * si ‘a -. 0 
Palestine, 4 ft. 4 in. x 5 ft. 8 in. we . 0 
Ancient and Scripture World, 5 ft. 8 in. x 4 ft. 4 in.. os 0 


Johnston and Chambers’ School-room Ma: colored and varnished, on 
‘and Toe” ed, cloth 


Chart of the World, 33 in. x 27 in. .. ee = * -. O 
Eastern Hemisphere, 33 in.x 27 in. .. ee fs : «a 0 
Western Hemisphere, 33 in. x 27 in. .. X Di as . 0 
England, 33 in. x 27 in. * oe as Sa os . 0 
Scotland, 83 in. x 27 in. * * es A . 0 
Ireland, 33 in. x 27 in. se ws T ‘ . 0 
Europe, 33 iv. x 27 in.. oe eee oe 0 
Asia, 33 in. x27 in .. a ag : . 0 
Africa, 33 in. x 27 in. a * . 0 
America, 33 in. x 27 in. . 0 
Canada, United States, and Mexico, 33 in. x 27 in. PA . 0 
Canaan and Palestine, 33 in. x 27 in. is .. 0 
Chronological Chart of Ancient History. 38 in. x 27 in. .. .. O 


Sidow’s Wall Maps of Physical gece ne ea ot wins 
Sidow’s Physical Map of the World 


99 99 99 Furope 

99 79 99 Asia 

99 99 99 Africa 

$ * s$ North America 


” 9” ” South America. 
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HUGHES'S PHYSICAI. SCHOOL-ROOM MAPS, 
Mouxtep on ROLLERS AND VARNISHED. 
Physical Map of the World, by Hughes 


* Europe, do. 
e os Asia, do. 
” ” Africa, do. : 
ee North America, do. 
no F South America, do. 
oo Australia and New Zealand, do. 
z ji Palestine, do. 


—————— ANANA — — — 


SCHOOL DIAGRAMS, 


ILLUSTRATIVE OF e 


Hatural and Physical Seienge, Machinery, Mannfactungs, &e. 


* PUBLISHED BY JAMES REYNOLDS, 174, STRAND, LONDON. 


AsrronomicaL Dracrams, on a large scale for Schools, Lectures, &o. <A series of 
boldly executed illustrations of the principal Astronomical phenomena, including the 
Solar System, Comparative — of the Planets, The Earth and its Atmosphere, 
Seasons, Phases of the Moon, Ecli ‘Lides, &c. On Six Sheets, each 25 by 20 inches, 
Colored, with Description, in Wrapper, 9s.; on Roller, varnished, size 5 feet by 4 
feet, 21s. 


Section or THE Eaeta’s Crust, showing the arrangement of the Strata, and the 
relations of the various Rocks to each other, with the principal Geological phenomena 
connected therewith. ' . 

Morgis’s GroLocicaL CuaerrT, showing at one view the Order of Succession of the 
Stratified Rocks, with their Mineral Characters, Principal Fossils, Average Thickness, 
roata; Uses in the Arts, &c. Arranged by Jonx Morris, F.G.8. On Roller 
varnished. 

TABLE or GrOoLOGIOAL Sreata, showing the Order of Succession and the comparative 
Thickness of the different Formations of t Britain. Compiled from recent investi- 
gations. On a sheet about 5 feet in length; on Roller, varnished. 


AAPISEN ANII ANAA 


PHYSICAL GEOGRAPHY. i 


Paystcat SonooL-room Mars. A new Series of Maps, illustrating the princi- 
pa subjects of Physical Geography. These Mape have been prepared with great care by 
r. E. G. Ravensrein, F. R.G. B. 


Mountain Cuains, TABLE-LANDS, Low-LaNDs, &c. This Map illustrates the Natural 
Features of the Land, showing the ition, direction, and extent of the Mountain 
Ranges of the Globe, the relative — of which are strikingly shown by distinctive 
colouring, their culminating points being indicated and the exact heights given in 
figures, on accompanying Diagrams. 
the Plains or Low-lands, green ; and the Regions depressed below the general level of 
the sea, pink ; the Deserts are also defined, and numerous sections are given illustrating 
the Vertical contour of the different Continents. 

Votoanogs, EartaQquakk Reoroxs, anp Corat-Reers. A complete Map of the 
Volcanic System of the Globe, showing the Active and Extinct Volcanoes ; Hot Springs ; 
Submarine Eruptions, with dates; Coasts rising; Coasts sinking; Sites and limits of 
Remarkable Earthquakes, with dates, &. 

River Systems, Marine Curaents, Anp Oo-Tmat Lines. A comprehensive 
Spams illustrating the entire Phenomena and Movements of the Waters. The River 


stems belonging to the Several Oceans are distinguished by coloring, and the areas 
the different Basins are given in statute square milés. 


Winps anp Raixs. A complete Map, showing the Regions of Periodical, Variable, 
and Trade Winds, and the Regions of Calms, with the Monsoon and Tyfoon districts, and 
Hurricåne tracks. Distribution of the Periodical and Variable Rains, with the amount 
rd precipitation in different parts of the World ; Rainless districts ; Limits of the Fall of 

ow, &c. 

Map or Cumates; showing the Distribution of the Temperature of the Air. This 
Map, like the former, is based upon modern meteorological observation. Isothermal lines 
indicate those places having the same Mean Annual Temperature; and the Summer and ~ 


Winter Temperature of the principal places in the World is likewise given. 
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Dracrams oF PuysicaL Grocraray; illustrating the principal phenomena of the 
Earth, Air, and Waters, comprising the following :—Physical Features of the Land, 
Movements of the Waters, Distribution of the Winds, Distribution of the Rain, Dia- 
gram of Climates, Volcanic System of the Globe. On Roller, varnished, size 5 ft. by 5 ft. 

View oF NATURE IN ALL CLIMATES. A Diagram, illustrating the Physical 
Phenomena of the various Regions of the Globe, and the cause of the different Climates 
from the Equator to the Arctic Circle. The Diagram also exhibits and explains the 
Effects of Climate on the distribution of Animal ard Vegetable Life, and its Influence 
on Man, Health, Disease, and Longevity. Upon the Diagram are represented the 
Characteristic Trees, Plants, and Animals of the Hot, Cold, and Temperate Regions ; 
and in their appropriate latitudes some of the chief Cities of the World. The TENE 
of the Longest Par and the Mean Annual Temperature, in different latitudes, are 
indicated. On Roller, varnished. 

View oF Nature tn Ascerpixa Recions; presenting a view of the chief Mountains 
and High-lands of the Earth; and illustrating the Vertical Distribution of Animal and 
Vegetable Life. The tableau also shows at their correct elevations the numerous Towns, 
Mountain Roads, and Passes, Elevated Valleys, Table-lands, Lakes, Sources of Rivers, 
and other objects remarkable for their altitude ; together with the Heights attained b 
celebrated Mountain Travellers ; the highest Flight of Birds ; Heights attained by Bal. 
loons, &c. The whole so arranged and grouped as to form a highly picturesque and 
instructive Diagram. On Roller, varnished. 

Grognostic PrRrorLes. A series of Sections of different parts of the Eastern and 
Western Continents, illustrating their Vertical Configuration, on the plan of Htasovor. 
Those parts of the Continents are delineated which are best calculated to give a correct 
idea of their several characteristics. On Roller, varnished, size 4 ft. by 3 ft. 

Rance or VEGETATION. A View of the principal Mountains of the World, arranged 
in order of Latitude, showing the Elevation of the Snow-line in various latitudes, and 
the — and horizontal range of some of the chief forms of Vegetation. On Roller, 
varnished. 

Varigties oF THE Humax Race. Fifty full length Figures, showing the Charac- 
teristic Features, Colour, Height, and National Costume of the principal Varities of 
Mankind. These graphic illustrations are boldly drawn and grouped according to the 
latest arrangement of Dr. Larnau. On Roller, varnished. 


Macainery, MANUFACTURES, &c. A Series of boldly executed Diagrams, illustratin 
the most important Machines, Manufactures, co. These Diagrams have been prepa 
expressly to give a clear idea of the Principle and Mode of Operation of the several 
Machines, and to show distinctly their essential working parts. They are well adapted 
for Lectures, or the purposes of Teaching, and form excellent copies for Mechanical 
Drawing. Each Diagram „3 feet by 2 feet, Colored; on Roller, varnished. The 
following are ublicbed — 

1. CONDENSING STEAM ENGINE, showing clearly its panes and action. 

2. HIGH PRESSURE ENGINE, or Non-condensing portable Engine. 

3. LOCOMOTIVE ENGINE. A Section, showing its ingenious construction. 

4. MARINE PADDLE ENGINES of the Form now commonly in use. 

5. MARINE SCREW ENGINES, Boulton and Watt's highly efficient Engines. 

6. ELECTRIC TELEGRAPH. Its lage le and action illustrated and explained. 
7 . 

8 

9 





. MANUFACTURE OF CAST IRON. Blast Furnace in action, & other operations. 
. MANUFACTURE OF GAS, showing and explaining its various processes. 
. PAPER MAKING MACHINE, converting the pulp into finished paper. 
10. PRINTING MACHINE. The Double-Cylinder Machine and its action. 
11. PUMPS. Sections of Common Pump, Force Pump, and both combined. 
12. FIRE ENGINE. Section of a London Fire Brigade Engine, aud ita working parts. 
13. HYDRAULIC PRESS, showing the principle of this powerful machine. 
14. THRASHING MACHINE. Section showing its construction and action. 
15. FLOUR MILL. An Excellent example of water-power machinery. 
16. PRINCIPLE OF THE WATCH, and its beautiful mechanical contrivances. 
17. MECHANISM OF THE CLOCK, showing the moving, regulating, and striking 


~ apparatus. 
18. DISTILLING. A large illustration of this important chemical process. 
19. GAS METER, showing the mode of measuring the quantity of Gas consumed. 
20. THE BAROMETER AND ITS USES, illustrated and explained. 


